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FOR  THE 


MIDDLE  DIVISION. 


NASHVILLE DECEMBER  TERM,  1870. 


Gabriel  Maupin  v.  Samuel  K.  Whitson. 

1.  Set-Ofp.     Costs  upon*    A  dtsfendant^  pleading  and  sustaining  a  set-off 

is  entitled  to  recover  the  (xwts  arising  upon  the  set  off. 

2.  Judgment.    Pmvers  of  Court  over.    Judgment  for  costs  erroneously  en- 

tered upon  a  verdict  may  be  corrected  at  a  subse^^cnt  term. 

3.  Pleading.    Loose  pleading  reprehended. 


FROM   BEDFORD. 


Appeal  in  error  from  the  Circuit  Court.      John  P. 
Steele,  J. 

W.  H.  WiSENER,  for  the  plaintiff. 

H.  S.  Davidson,  for   defendant,    cited    Code,     3201, 

3212;    Boothe  v.  Cowan,  5  Sneed,  354. 
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Turkey,  J.,  delivered  the  opinion  of  the  Court 

The  judgment  of  the  Circuit  Court  is  correct. 

The  only  question  is  one  of  taxation  of  costs.  The 
plaintiflf  in  error,  who  was  plaintiff  below,  sued  the  de- 
fendant in  the  Circuit  Court  of  Bedford  county,  and 
filed  what  purports  to  be  a  declaration.  The  defendant 
filed  a  plea  of  vil  debit,  and  one  of  set-off.  The  jury  re- 
turned a  verdict,  "that  they  find  that  the  plaintiff  has 
sustained  damages  by  reason  of  the  premises  in  the  decla- 
ration mentioned,  to  the  sum  of  one  hundred  and  eighty- 
one  dollars;  and  they  further  find  that  the  plaintiff  is  in- 
debted to  the  defendant,  by  way  of  set-off,  one  hundred 
and  sixty-nine  dollars  and  seventy-five  cents,  leaving  a 
balance  of  eleven  dollars  and  twenty-five  cents  in  favor 
of  the  plaintiff.^' 

Upon  this  verdict  the  Court  pronounced  judgment  in 
favor  of  the  plaintiff  for  eleven  dollars  and  twenty-five 
cents,  together  with  the  costs  of  the  cause. 

At  the  next  term  of  the  Court  the  defendant  moved 
to  re- tax  the  costs,  and  showed  to  the  Court  that  on  the 
trial  he  had  examined  several  witnesses  in  support  of  his 
set-off,  thereby  creating  costs  to  the  amount  of  $43.86, 
which  he  asked  should  be  stricken  from  the  costs  taxed 
against  him,  and  taxed  to  the  plaintiff.  The  Court  en- 
tertained the  motion.  The  action  of  the  court  is  well 
sustained  by  reason  and  authority.  The  set-off  was  a 
cross  action,  in  which  the  defendant  was  plaintiff,  and  in 
which  he  succeeded.  Upon  principle,  as  well  as  by  the 
universal  rule  of  courts  of  law,  having  succeeded  in  estab-  <io 

lishing  and  recovering  his  demand,  he  was  entitled  to  re-  ^ 
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cover  the  costs  necessarily  and  properly  accruing  in  mak- 
ing out  his  case. 

It  is  insisted  in  argument  that  the  correction  or  re- 
taxation  should  not  be  made  because  the  verdict  is  gen- 
eral^ and  does  not  ascertain  the  items  constituting  the 
set-off. 

Such  is  not  the  law;  and  if  it  were,  it  would  be  dif- 
ficult to  apply  it  in  this  case.  Under  what  is  called 
the  pleadings,  the  declaration  does  not  propose  to  be  in 
any  particular  form  of  action,  but  may  be  denominated 
assumpsit,  debt,  trespass,  trover  or  ejectment,  as  it  is 
"for  damages  for  property,"  indefinitely  described  as  "crock- 
ery-ware, carpets,  desks,  chairs,  stables,  crops,  fences,"  etc. 

The  plea  of  set-off  is  equally  inartificial,  the  items 
being  generally  blank,  and  always  vague  and  uncertain. 
There  is  nothing  in  the  declaration  or  plea  notifying  the 
opposite  party  of  what  he  is  called  on  to  defend.  The 
object  of  pleading  is  wholly  disregarded  in  both.  Both 
ought  to  have  been  stricken  out  by  the  court,  and  the 
parties  required  to  re-plead.  The  parties  made  such  an 
issue  as  satisfied  themselves,  and  there  was  a  verdict. 
The  case  is  not  here  in  such  shape,  not  for  such  pur- 
pose, as  to  authorize  this  Court  to  disturb  the  pleadings 
now.  Though  they  are  in  no  part  good,  even  under  the 
broad  and  loose  allowances  of  the  Code,  still  they  aptly 
illustrate  the  demoralizsation  that  has  already  grown  out 
of  the  Code  system  of  pleadings;  and  will  further  result 
from  it,  unless  the  Courts  require  those  of  the  profession 
who  prefer  to  plead  under  it,  to  adhere  strictly  to  its  re- 
quirements. 

It  would  be  better  for  the  rights  of  parties,  and  the 
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purity  of  the  law,  if  we  could  return  to  the  ancient  way 
— treat  pleading  as  a  science,  and  the  only  true  ground- 
work upon  which  the  proper  administration  of  the  law  can 
permanently  stand. 

Ajfirm  the  judgment. 


KissoM  &  Keeler  v.  Benjamin  A.  Nelson,  d  ah. 

1.  CoNVEYAKCE.     Constrocixon'    In  the  construction  of  a  conyeyance  the 

intent  of  the  parties  is  to  prevail.  Present  words  of  convej'ance  in  the 
former  part  of  the  instrument  may  be  controlled  by  after  portions  of  the 
same. 

2.  Sheriff's  Sale.    Remaindery  how  levied  on,    A  remainder  interest  mast 

be  levied  on  and  sold  as  puch,  and  will  not  pass  by  a  levy  in  general 
terms. 

Cases  cited:   Kelly  v.  Morgan,  3  Yer.,  437;  1  Swan,  124,  146;  Carney  v. 
Appencmy  2  Sneed,  562 ;  9  Hum.,  641. 


FROM  BEDFORD, 


Appeal  from  the  Circuit  Court,  J.  W.  Phillips, 
i.y  presiding. 

The  levy  mentioned  in  the  opinion,  was  as  follows: 
^  Levied  on  a  certain  tract  or  parcel  of  land  as  the  prop- 
erty of  the  said  B.  A.  Nelson,  situated  in  said  (Bedford) 
county,  in  Civil  District  No.  3,  and  bounded  as  follows,'' 
(giving  a  full  description.)  The  bill  of  exceptions  shows 
that  the  death  of  Moses  Nelson,  Elizabeth  Nelson,  and  a 
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negro  womaD;  Chloe^  before  the  institution  of  this  suit^ 
was  proved,  but  that  they  were  alive  at  the  time  of  the 
levy  and  sale. 

J.  L.  ScuDDER  and  Samuel  Whitthorne,  for  plain- 
tiff in  error. 

H.  L.  and  R.  B.  Davidson,  for  defendant,  insisted 
that  the  charge  of  the  Court  that  Moses  Nelson,  by  the 
deed,  retained  the  l^al  title  in  himself  for  life,  was  error, 
citing  Caines  v.  JoneSy  5  Yerger,  249 ;  Walls  v.  Ward,  2 
S>van,  648;    Meredith  v.  OweUy  4  Sneed,  223. 

Sneed,  J.,   delivered  the  opinion    of  the  Court. 

The  plaintiff's  right  of  recovery,  in  this  action  of 
ejectment,  depends  upon  the  proper  interpretation  of  an 
instrument   of  writing  in  the  words   following : 

"  Know  all  men  by  these  presents,  that  we,  Moses 
Nelson,  B.  A.  Nelson  and  John  W.  Nelson,  have  made 
and  entered  into  the  following  contract  and  agreement, 
to-wit :  I,  the  said  Moses  Nelson,  give,  grant,  and  con- 
vey unto  the  said  John  W.  Nelson,  his  heirs  and  as- 
signs, for  the  consideration  of  the  undertaking  of  the 
said  John  W.  Nelson  as  hereafter  set  out,  and  the  fur- 
ther consideration  of  one  dollar  to  me  paid;  the  west 
half  of  the  tract  of  land  on  which  I  live,  which  tract 
contains  one  hundred  acres,  more  or  less.  1  also  give, 
grant  and  convey,  unto  the  said  B.  A.  Nelson,  his  heirs 
and  assigns,  for  the  consideration  of  the  undertaking  of 
the  said  B.  A.  Nelson,  as  hereafter  set  out,  and  the  fur- 
ther consideration  of  one  dollar  to  me  paid,  the  east  half 
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of  the  said  one  hundred  acre  tract,  being  the  same  fifty 
acres  which  I  conveyed  to  him,  and  by  him  reconveyed 
to  me,  to  have  and  to  hold  the  said  fifty  acres  to  each 
of  them,  their  heirs  and  assigns  forever.  It  is  express- 
ly understood  between  the  parties  that  I,  the  said  Moses 
Nelson,  am  to  retain  in  my  own  right,  the  title  of  said 
land  until  I  see  proper  to  part  with  it;  and  I  am  to 
part  with  the  same  whenever  the  said  John  W.  Nelson 
or  B.  A.  Nelson,  or  either  of  them,  desire  to  sell  the 
fifty  acres  thus  given  and  conveyed  to  them,  provided 
they  or  either  of  them,  make  to  me  a  bond  satisfacto- 
ry to  me  to  do  and  perform  their  undertaking  hereaft^er 
set  out,  and  not  until  then.  We,  the  said  John  W. 
Nelson  and  B.  A.  Nelson,  covenant  and  agree  to  main- 
tain and  support,  for  and  in  consideration  of  the  above 
conveyance  from  Moses  Nelson,  during  their  natural  lives, 
the  said  Moses  Nelson,  Elizabeth  Nelson,  and  an  old 
negro  woman  named  Chloe.  We  bind  ourselves,  heirs, 
executors  or  administrators,  to  furnish  all  and  singular, 
the  necessities  that  may  be  required  for  the  proper  com- 
fortable support  and  maintenance  of  the  said  Moses  Nel- 
son, Elizabeth  Nelson,  and  old  negro  woman  Chloe,  or 
either  of  them,  at  our  own  expense  and  charge,  during 
their  natural  lives;  and  this  undertaking  is  to  be  borne 
equally  between  us,  each  paying  half  of  said  expense; 
in  short,  the  said  Moses  Nelson,  Elizabeth  Nelson  and 
negro  Chloe,  are,  while  they  or  either  of  them  live,  to 
live  at  our  charge  and  expense;  and  the  said  Moses  Nel- 
son is  to  part  with  the  title  to  said  land  whenever  the  . 
said  John  W.  or  B.  A.  Nelson  wish  to  sell  it  or  any 
part  of  it — and  they    make  a  bond    satisfying  me  that 
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they   will  honestly  and   faithfully  carry  out  and  perform 

the   undertaking  to  maintain^   support   and    fully  provide 

for    me    and   my  wife^    the  said    Elizabeth   Nelson^   and 

n^;ro  woman,  as  they  have  above  set  out.      And   I   do 

not    part  with  it  until  that  is  done;    or,  after  the    death 

of  myself,   my   wife,   and  the  said  Chloe;  in   either   case^ 

the  title  to  said  land   is  to  be  fully  vested  in   the   said 

John  W.  and  B.  A.  Nelson,  respectively,  their  heirs  and 

assigns  forever. 

"In    testimony    whereof,   we   have    hereunto    set  our 

hands  and  seals,  the   15th   of  July,   1859. 

[Signed]  Moses  Nelson, 

John  W.  Nelson, 
B.  A.  Nelson." 

The  land  in  controversy  is  the  fifty  acre  tract  men- 
tioned as  the  portion  conveyed  to  Benj.  A.  Nelson  as 
above,  and  was  part  of  the  grant  by  the  State  to  the 
heirs  of  Daniel  Yaughan,  as  shown  in  the  proof.  The 
only  question  necessary  to  be  considered  is  the  efiect  of 
the  foregoing  instrument  upon  the  title,  and  whether 
Benj.  A.  Nelson  was  invested  with  such  a  legal  estate 
in  the  land  as  was  subject  to  execution  and  sale,  so  that 
the  purchaser  may  maintain  ejectment  under  a  Sheriff's 
deed  founded  on  such  sale.  The  land  lies  in  Bedford 
county,  and  in  the  Circuit  Court  of  that  county  the 
plaintiff  recovered  a  judgment  against   the  defendant,  B. 

A.  Nelson,  on  the  2d  of  August,  1859.  An  execution 
was  issued  and  levied  upon  the  land  on  the  24th  of 
May,    1860,  and  the  same  was  sold  as  the  property  of 

B.  A.  Nelson  and   purchased  by  the  plaintiffs^  who,    on 
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the  30th  of  July,  1866,  obtained  a  Sheriff  ^s  deed,  and 
on  that  day  instituted  this  action  of  ejectment.  The 
verdict  and  judgment  below  were  for  the  defendants, 
from  which  the  plaintiffs   have  appealed   in   error. 

It  is  unnecessary  to  discuss  the  effect  of  the  last  or 
closing  words  of  the  instrument  in  question,  or  whether 
or  not  the  present  vested  legal  estate  in  remainder  there- 
by created,  is  or  is  not  a  leviable  interest,  out  of  which 
the  plaintiffs  might  have  realized  their  judgment  to  the 
extent  of  the  value  of  the  remainder.  It  is  well  set- 
tled tliat  reversions  and  vested  remainders  in  real  estate 
are  subject  to  execution  sale.  Kelly  v.  3Iorgan,  3  Yerg., 
437.  But  the  plaintiffs  have  chosen  to  treat  the  instru- 
ment as  a  conveyance  of  the  legal  estate  in  presenti,  with 
a  right  of  immediate  possession,  and  thus  regarding  it, 
they  have  caused  their  execution  to  be  levied  on  the 
land  as  if  held  in  fee  simple  absolute  by  their  debtor; 
and  the  Sheriff's  deed  founded  upon  such  sale  is  their 
chief  muniment  of  title.  It  is  a  doctrine  of  the  law 
that  the  plaintiff  in  ejectment  must  be  clothed  with  a  per- 
fect legal  title  in  order  to  sustain  his  action,  and  that 
he  must  rely  upon  the  strength  of  his  own  and  not  the 
weakness  of  his  adversary's  title.  9  Johnson  R,  60;  1 
Swan,  146.  Is  the  Sheriff's  deed  in  such  a  case  as  this, 
such  muniment  of  title?  We  think  not.  The  doctrine 
that  words  appropriate  and  purporting  to  convey  the  ab- 
solute estate,  used  in  a  deed  are  decisive  of  its  construc- 
tion, and  are  to  prevail  over  the  manifest  intent  of  the 
instrument  to  the  contrary,  can  not  be  maintained.  The 
true  rule  is  thus  stated    by  this  Court:      "Contracts  of 
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every  kind  may  be  subject  to  conditions  by  which  an 
estate  or  interest  may  commence  or  be  enlarged  or  de- 
feated. No  technical  words  are  necessary  to  create  the 
condition  or  declare  its  nature.  Whether  the  contract  be 
upon  condition  precedent  or  subsequent,  are  questions  to 
be  resolved  by  the  intention  of  the  parties,  or  to  be  col- 
lected from  a  careful  consideration  of  the  entire  iiistru- 
ment.  Camiea  v.  Apperson,  2  Sneed,  562;  et  vid.  9 
Hum.,  541;    1  Swan,  124. 

The  levy  and  sale  and  Sheriff's  deed,  is  of  the  whole 
estate,  and  the  validity  of  the  proceeding,  as  an  investi- 
ture of  title,  can  only  be  ascertained  by  a  construction 
of  the  instrument.  The  intention  of  the  parties  is  too 
evident  to  admit  a  question.  The  instrument  is  not 
technically  a  deed  of  conveyance,  but  a  deed  indented, 
or  obligation  in  which  there  are  more  parties  than  one 
bound  by  reciprocal  obligations  to  each  other.  1  Bouv. 
L#.  D.,  968.  The  party  of  the  first  part,  Moses  Nelson, 
was  the  father,  and  the  two  others,  the  sons.  The  in- 
tention to  retain  the  legal  title  for  the  benefit  of  him- 
self and  wife  and  his  old  slave,  Chloe,  is  predominant 
and  pervading,  and  may  be  observed  in  almost  every 
alternate  line  of  the  instrument.  It  is  said  that  one 
of  the  parties,  in  whom  the  old  man  had  reposed  his 
hope  of  a  maintenance  for  the  declining  years  of  the 
three  beneficiaries,  has  left  the  country.  The  other 
had  not  performed  the  conditions  of  the  trust,  upon 
which  the  legal  title  was  to  be  relinquished  to  him.  It 
follows,  therefore,  that  the  defendant  did  not  have  such 
an  estate  in  the  land  as  was  subject  to  execution  at  the 
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time  and   in   the  manner  as   actually  levied^  nor  has  the 
plaintiff  derived^   under   tliat   proceedings  such  a  title  as 
will   enable  him  to  maintain  this  action. 
Judgment  affirmed. 


J,  N.  DuNNAWAY  and  Securities,  in  error,  v,  William 

Collier. 

1.  JuDOMENT  BY  MoTiON.    For  Insuffieient  Betum.   Damages,    On  motion 

againBt  an  officer  for  an  insufficient  return,  the  12  J  per  cent,  damages 
ifi  to  be  computed  on  the  amount  of  the  execution,  after  adding  the  in- 
terest thereon  to  the  date  of  the  judgment  by  motion.  Code,  3592, 
3600.1 

2.  Sake.    Waiver.   Release  of  Damages'    Issue  of  alias  executions,  or  receipts 

of  portions  of  an  execution,  do  not  operate  as  a  waiver  of  the  right  to 
move  against  an  officer  for  an  insufficient  return  on  the  original  execu- 
tion, nor  as  a  release  of  the  statutory  damages. 

3.  Case  approved,  Barnes  v.  fTAite,  2  Swan,  442 ;   and  see  Doyle  y-  OUnrif 

4  Hum.,  309. 

4.  Case  disapproved,  THgg  v.  McDonald^  2  Hum.,  386. 


FROM  BEDFORD. 


Writ  of  error  to  the  Circuit  Court  of  Bedford.       Re- 
cord here  does  not  show  what  judge  presided. 

W.  H.  WiSENER,  for  plaintiff  in  error. 

Ed.  Cooper,  for  defendant. 

Dea^derice^  J.,  delivered  the  opinion  of  the  Court. 

*Bee  Young  v.  Donaldson^  post  p.,  — . 


I 
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Dunnaway  was  a  Coostable  in  Bedford  county,  and  de- 
fendant in  error  placed  in  his  hands  for  collection,  an  ex- 
ecution against  M.  P.  Gentry. 

The  plaintiff  in  error  not  having  made  proper  re- 
turn of  the  execution,  the  defendant  in  error  entered  a 
motion  for  judgment  against  him  in  the  Circuit  Court  of 
Bedford  county: 

1.  For  failure  to  make  due  and  proper  return  of  the 
execution. 

2.  For  an  insufficient  return. 

3.  And  also  for  failure  to  pay  over  money  collected 
by  him  upon  said  execution. 

The  return  of  the  officer  upon  the  execution  is  sim- 
ply "not  satisfied."  This  is  clearly  an  insufficient  re- 
turn, and  rendered  the  officer  liable  to  a  motion  for  the 
de&ult.  Alias  and  pluriea  executions  were  subsequently 
issaed,  and  after  their  issuance  partial  payments  were 
made  thereon. 

For  failure  to  return,  or  for  an  insufficient  return  of 
an  execution,  the  Constable  is  liable  for  the  amount  due 
upon  the  exeecution,  and  twelve  and  a  half  per  cent,  dam- 
ages.     Code,  3594. 

The  amount  due  upon  the  execution,  which  is  the 
process  issued  to  enforce  the  satisfaction  of  the  judgment, 
is  the  amount  of  the  judgment  for  the  debt,  with  the  in- 
terest computed  upon  it  from  the  day  of  the  rendition 
until  it  is  satisfied,  and  the  costs. 

When  a  party  is  entitled  to  have  a  judgment  by  mo- 
tion against  an  officer,  for  a  failure  to  make  due  and 
proper  return,  or  for  a  &lse  or  insufficient  return  of  an 
execution,  the   interest   is    computed   upon  the    principal 
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judgment  from  the  time  of  its  rendition,  and  added  there- 
to; twelve  and  a  half  per  cent,  damages  upon  the  prin- 
cipal and  interest  are  then  added,  and  judgment  rendered 
for  the  aggregate  sum.       Code,  3594. 

For  the  plaintiff  in  error  it  is  insisted  that  the  plain- 
tiff below  having  received  money  collected  upon  the  exe- 
cution, has  waived  his  right  to  a  motion  against  the  officer 
for  the  insufficiency  of  his  return.  In  2  Hum.,  389,  it 
was  held  that  the  receiving,  from  the  Sheriff,  by  a  plaintiff 
who  had  made  a  motion  against  him  for  a  false  return, 
of  the  amount  of  money  the  Sheriff  returned  he  had  col- 
lected, was  a  waiver  of  his  motion.  But  in  a  later  case, 
in  2  Swan,  442,  wherein  a  motion  was  made  against  a 
Sheriff  and  his  securities  for  an  insufficient  return,  it  is 
held  that,  if  a  plaintiff  issue  an  alias  execution,  and  re- 
ceive a  part  of  his  judgment,  it  is  no  release  of  the  Sheriff 
jfrom  the  balance  of  the  judgment  and  the  damages  given 
by  statute,  nor  is  it  a  waiver  of  the  plaintiff's  motion 
against  him  to  enforce  it. 

It  is  difficult  to  conceive  upon  what  principle  the  re- 
ceiving by  the  plaintiff,  of  a  portion  of  the  judgment  due 
him,  from  his  debtor  or  other  party  in  default,  should  be 
held  to  operate  as  a  release  of  the  delinquent  officer,  in 
the  case  of  a  motion  for  a  false  or  for  an  insufficient  re- 
turn. 

It  is  also  insisted  by  plaintiff  in  error,  that  for  fail- 
ure to  pay  over  money  collected,  the  officer  is  liable  only 
for  the  amount  of  the  original  judgment  and  interest 
thereon  up  to  the  time  of  the  default  made,  and  twelve 
and  a  half  per  cent,  damages  in  lieu  of  interest. 

Section  3600  of  the  Code  authorizes  a  judgment  by 
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motion  before  a  Justice  of  the  Peace,  against  Sheriffs, 
Constables  and  Coroners,  for  money  collected  by  them, 
with  or  without  judgment  or  execution,  and  provides  ex- 
pressly that  the  judgment  shall  be  for  the  amount  re- 
ceived, with  interest  thereon  and  damages. 

By  section  3592,  the  plaintiff  is  entitled  to  recover 
twelve  and  a  half  per  cent,  damages,  in  all  cases  where 
damages,  on  a  motion,  are  allowed,  where  no  specific  dif- 
ferent sum  is  given,  on  the  principal  and  interest  due  at 
the  time  of  the  rendition  of  the  judgment.  And  by  sec- 
tion 3591  of  Code,  the  Circuit  Court  has  concurrent  juris- 
diction of  all  motions  cognizable  before  a  Justice  of  the 
Peace- 
It  follows,  therefore,  that  an  officer  collecting  money 
upon  an  execution,  and  failing  to  pay  it  over  as  required 
by  law,  is  liable  to  the  judgment  creditor  for  the  amount 
of  the  judgment  and  the  interest  thereon,  to  which  will 
be  added  twelve  and  a  half  per  cent,  damages. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Solomon     Rothchilds,    Plaintiff   in    Error,   v.    S.    M. 

Forbes. 

1.  Beookd.    Motion  proved  by  action  on  it'    An  entry  of  record  showing  that 

a  motion  to  dismiss  a  certiorari  is  disposed  of,  is  sufficient  to  show  that 
the  motion  was  made,  though  no  entry  of  the  fact  appear  of  record. 

2.  Stay  op  Execution.    J*Y.  fa.  on  affidavit.     Against  whonu    The  plain- 

tiff in  a  judgment  hefore  a  Justice  of  the  Peace,  on  which  the  execution 
has  been  stayed,  if  he  procures  an  execution  under  the  Act  of  1846, 
c.  216,  8.  2 ;  Code,  3065 ;  upon  affidavit  of  insolvency,  etc.,  of  stayor, 
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and  fidlure  of  defendant  to  justify,  etc.,  is  entitled  to  an  immediate  exe- 
cution against  both  the  principal  debtor  and  the  stajor. 

3.  Contract.  How  affected  by  the  law.  The  liability  of  the  stajor  is  as- 
sumed  in  yiew  of  the  existing  Umt,  and  the  issue  of  an  execution  be- 
fore the  end  of  the  eight  months  in  a  case  provided  for  by  the  law,  ia 
not  a  yiolation  of  the  contract,  but  in  conformity  with  it. 

Code  cited:  3059,  3060,  3063,  3065,  3066,  3067,  3137. 

Statutes  cited:  1846,  c.  219,  s.  2;  1842,  c.  136,  s.  4. 

Cases  cited :   BobertsY  Gross,  1  Sneed,  233;  Howard  y.  Brownlow,  4  Sneed, 
648;  Apperaon  y.  Smith,  5  Sneed,  373;  Qaw  y.  Bawley,  3  Head,  716. 


.  FROM     BEDFORD. 


Appeal  in  error  from  the  Circuit  Court.  John  W. 
Phillips,  J. 

W.  H.  WiSENER,  for  plaintiff  in   error. 

S.  H.  Whitthornb,  for  defendant. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Forbes  recovered  three  judgments  on  the  1st  of  July, 
1868,  before  a  Justice,  against  W.  S.  Jackson;  and  Roth* 
childs,  within  the  time  prescribed  by  law,  became  stayor 
of  execution  in  each  case.  But,  on  the  30th  of  July, 
1868,  before  the  expiration  of  the  time  allowed  by  law 
for  stay,  executions  were  issued  against  Jackson  as  prin- 
cipal, and  Kothchilds  as  stayor,  which  were  levied  on  the 
31st  of  July,  1868,  on  the  stock  of  goods,  wares  and  mer- 
chandise of  Kothchilds.  On  the  4th  of  August,  1868, 
Kothchilds  presented  his  petition  for  writs  of  oeriiorari 
and  mpersedeas  to  J.  W.  Phillips,  Judge  of  the  Seventh 
Judicial  Circuit,  who  issued  his  fiat,  addressed  to  the 
Clerk  of  the  Circuit  Court  at  Shelby vi  lie,  directing  the 
issuance  of  the  writs*  on  the  petitioner  giving  bond,  with 
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good  security^  in  double  the  amount  of  the  execution  com- 
plained of;  and  bond  having  been  executed,  the  writs 
were  issued  accordingly  on  the  same  day.  No  formal 
motion  appears  m  the  transcript  of  the  record  to  dismiss 
the  writs;  but  it  is  shown  that,  at  August  Term,  1868, 
the  parties  came,  "by  their  attorneys,  and,  upon  argument 
being  heard,  the  motion  to  dismiss  the  GertwaH  was  sus- 
tained; and,  thereupon,  the  defendant  prayed  an  appeal, 
which  was  granted  by  giving  bond  as  required  by  law, 
which  was  accordingly  done."  Although  it  is  quite  in- 
formal, it  may,  perhaps,  be  inferred  from  this  entry  that 
the  motion  to  dismiss  was  duly  made  at  the  return  term; 
and  it  may  also  be  inferred  from  the  appeal  bond,  which 
recited  that  the  appeal  was  prayed  to  the  next  term  of 
the  Supreme  Court  to  be  held  in  Nashville,  that  the  ap- 
peal was  prayed  and  granted  to  this  Court. 

It  is  stated  in  the  petition  that  a  short  time  after  the 
petitioner  stayed  the  judgments,  to-wit,  on  the  22d  day 
of  July,  the  plaintiff,  T.  M.  Forbes,  made  oath  before 
the  Justice,^  that,  owing  to  the  insufficiency,  or  insolvency, 
of  petitioner,  the  three  judgments  were  in  danger  of  be- 
ing lost;  that  notice  was  given  to  Jackson,  under  the 
statute  in  such  cases  made  and  provided,  to  appear  before 
the  Justice,  on  the  29th  of  July,  1868,  and  justify  the 
stay  of  execution,  or  give  other  and  better  security,  and 
that  Jackson  &iled,  neglected  or  refused  to  do  so.  Pe- 
titioner insists  that  in  consequence  of  this  action,  he  was 
not  accepted  by  the  plaintiff  as  stayor,  and  is  exonerated 
from  liability;  but  that,  if  this  position  is  untenable,  no 
execution  could  lawfully  issue  against  him  until  after  the 
expiration   of  the  eight  months  allowed  by  law  for  the 
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stay  of  execution,  and  that  it  was  a  violation  of  his  con- 
tract to  issue  it  at  an  earlier  period. 

Neither  of  these  propositions  can,  under  the  provisions 
of  the  Code,  be  maintained.  Section  3065,  which  sub- 
stantially re-enacts  the  Act  of  2nd  of  February,  1846,  c. 
216,  s.  2,  provides  that,  "if  the  plaintiff  deems  his  debt 
in  danger  of  being  lost  on  account  of  the  insolvency,  re- 
moval, or  insufficiency  of  a  stayor,  he  may,  at  any  time, 
make  oath  of  that  fact  before  the  Justice  having  posses- 
sion of  the  papers  in  the  cause,  and,  upon  giving  the  de- 
fendant two  days^  written  notice  of  the  time  of  his  appli- 
cation, require  the  defendant  to  justify  or  give  other  secu- 
rity; and,  if  the  defendant  fail  to  justify  or  to  give  other 
security  to  the  satisfaction  of  the  Justice,  execution  shall 
issue  forthwith." 

In  construing  this  section  it  is  proper  to  consider 
the  law  as  it  existed  prior  to  its  passage,  and  also  before 
the  Act  of  2d  February,  1846,  with  the  view  to  its  cor- 
rect exposition.  It  had  been  held,  previous  to  the  Act 
of  1842,  c.  136,  s.  4,  that  a  stay  of  execution,  entered 
more  than  two  days  after  the  judgment,  was  void.  2 
Meigs'^Dig.,  p.  667.  That  Act  authorized  the  Justice  to 
receive  and  enter  security  for  the  stay  of  the  judgment  at 
any  time  before  payment  or  the  issuance  of  execution, 
with  the  consent  of  the  plaintiff  or  his  agent;  and  the 
provision  as  to  a  stay  at  any  time  before  payment,  was 
transferred  to  the  Code,  3060.  This  section  was  intended 
to  obviate,  in  whole  or  in  part,  the  cases  of  Roberts  v. 
Oro88,  1  Sneed,  233;  Howard  v.  Brownlmo^  4  Sneed,  648, 
and  Apperson  v.  Smith,  5  Sneed,  373,  in  which  it  was 
held  that  a  conventional  stay,  variant  from  the  general 
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law,  and  made  after  the  expiration  of  the  two  days  al- 
lowed for  staying,  or  after  the  issuance  of  an  execution, 
or  for  part  of  the  debt  only,  or  for  a  shorter  time  than 
that  allowed  by  law,  or  in  a  mode  different  from  that 
prescribed,  was  nugatory  and  inoperative. 

It  is  said,  in  Roberta  v.  Cross,  1  Sneed,  235,  that  "the 
stay  of  an  execution  is,  in  effect,  a  confession  of  judg- 
ment, and  the  stayor  is  liable  under  the  law  applicable  to 
such  judgment,  and  not  otherwise."  What,  then,  is  the 
true  meaning  of  section  3065?  Was  it  the  intention  of 
the  Legislature  to  exonerate  the  stayor,  if  the  fact  of  his 
insolvency,  removal  or  insufficiency,  was  atcertained  at 
any  period  between  his  confession  of  judgment  and  the 
time  limited  for  the  expiration  of  the  stay,  if  no  new 
surety  was  given?  Surely  not;  for  if  such  were  the  effect 
of  the  application  of  the  judgment  creditor,  to  have  the 
solvency  of  the  stayor  adjudicated,  or  new  security  given, 
it  would  enable  the  stayor,  either  by  being  insolvent 
when  he  confessed  judgment,  or  by  becoming  so  after- 
ward, to  practice  a  fraud  upon  the  creditor.  The  principal 
might  be  solvent  at  the  time  of  entering  the  name  of  the 
security  for  stay,  and  yet  become  insolvent  before  the 
creditor  could  ascertain  the  insolvency,  removal  or  insuffi- 
ciency of  the  stayor;  and  the  creditor  might  lose  his  debt, 
because  the  stayor  had,  by  his  own  act,  postponed  his 
right  of  collection. 

The  Code,  in  section  3059,  provides  that  the  security 
to  be  entered  on  the  Justice's  docket,  shall  be  good  and 
sufficient;  and  the  very  act  of  staying  is  equivalent,  under 
this  provision,  to  an  assertion,  or  contract,  on  the  part  of 

the   principal  and     his   stayor,  that  the   latter   is  solvent 
2 
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and  a  good  security  for  the  debt.  If  he  was  not  a  good 
aud  sufficient  security  for  the  debt  when  he  assumed  the 
relation  of  stayor,  then  his  contract  was  broken  so  soon 
as  it  was  made;  and  the  remedy  provided  by  the  statute 
against  the  fraud  or  breach  of  contract,  is  the  issuance  of 
execution  so  soon  as  that  fact  is  ascertained,  and  instead 
of  being  allowed  eight  months,  he  then  became  liable  to 
pay  immediately.  This  is  not  a  change  of  the  statutory 
contract,  but  is  the  meiining  of  the  contract  itself,  as  con- 
templated by  the  statute ;  for,  on  the  failure  to  give  other 
security,  the  Justice  is  directed  to  issue  execution  forth- 
with. The  stayor  is  not  taken  by  surprise,  as  he  knows, 
or  is  presumed  to  know,  that  this  is  his  liability  when 
he  assumes  it.  If  he  pays  off  the  judgment,  he  may 
have  a  judgment  over,  before  the  Justice,  against  his  prin- 
cipal, under  section  3067.  If  he  makes  affidavit,  in  writing, 
that  he  is  fearful,  and  believes  that  if  execution  is  further 
stayed  he  will  be  compelled  to  pay  the  judgment,  he 
may,  uuder  section  3063,  at  any  time,  cause  the  Justice 
to  issue  execution  against  the  debtor  and  himself.  The 
statutory  judgment,  which  is,  prima  facie ,  suspended  for 
eight  months,  may,  therefore,  become  collectable  at  any 
earlier  period,  at  the  instance  either  of  the  creditor  or 
surety,  and  in  the  mode  prescribed. 

Sections  3063  and  3065  must  be  construed  together, 
in  order  to  ascertain  the  intention  of  the  Legislature.  In 
the  first  it  is  directed  that,  at  the  instance  of  the  stayor, 
the  execution  shall  issue  against  the  debtor  and  stayor. 
In  the  section  last  named,  the  provision  is,  that,  at  the 
instance  of  the  creditor,  the  execution  shall  issue  forth- 
with, meaning  such  an  execution  as  is  mentioned  in  the 
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previous  section,  3063;  an  execution  against  the  debtor 
and  stayor.  If  it  had  been  the  intention  to  sever  the 
judgment,  and  authorize  the  singular  proceeding  of  two 
executions  on  the  same  judgment,  issuing  at  different  pe- 
riods of  time,  it  would  not  have  been  difficult  to  express 
such  intention;  and,  in  view  of  the  careful  provisions  of 
the  statute,  manifestly  framed  with  full  and  accurate 
knowledge  of  the  previous  statutes  and  decisions,  it  is  to 
be  presumed  that  it  would  have  been  so  expressed.  I.'his 
construction  is  aided  by  section  3066,  which  provides  that 
"  the  entry  of  the  stay  on  the  Justice's  docket,  under  the 
provisions  of  the  foregoing  sections,  is  a  sufficient  author- 
ity to  the  Justice  to  issue  execution  against  the  defend- 
ants to  the  judgment,  and  the  stayors  at  the  proper  time. 
Now,  if  it  had  been  the  intention,  in  the  previous  sec- 
tions, to  award  execution  against  the  judgment  debtor 
only,  before  the  expiration  of  time  limited  for  stay,  and 
to  suspend  it  as  to  the  stayor  until  after  the  expiration 
of  the  eight  months,  or  if  it  had  been  the  intention  to 
allow  the  issuance  of  execution  against  the  debtor  and 
stayor,  but  not  to  allow  it  at  the  instance  of  the  creditor, 
it  is  to  be  ^presumed  that  this  intention  would  have  been 
expressed  in  appropriate  language — in  the  plural,  and  not 
in  the  singular — and  the  use  of  the  latter  mode  of  ex- 
pression is  conclusive  to  show  that  the  meaning  of  both 
sections  is,  that  execution  shall  issue  jointly  against  the 
debtor  and  stayor.  The  expression  in  section  3066,  "at 
the  proper  time,"  means  at  the  expiration  of  eight  months, 
if  no  steps  are  taken  to  cause  an  earlier  issuance  of  the 
execution,  but  at  any  time  within  the  eight  months,  if 
the  stayor  or  creditor  shall  make  out  a  proper  case  to 
expedite  its  issuance. 
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The  precise  point  now  determined  was  not  adjudicated 
in  Gaw  v.  Rawley,  3  Head,  716,  which  settles  only  the 
liability  of  the  new,  or  second,  stayor.  But  Judge  Ca- 
ruthers,  who  delivered  that  opinion,  quotes  the  expression 
in  the  Code,  that  the  execution  shall  issue  "forthwith;" 
and  if  he  had  been  of  opinion  that  the  intention  was  to 
change,  as  in  some  other  cases,  the  ordinary  rule,  that 
the  execution  shall  pursue  the  judgment,  it  is  not  improb- 
able that  the  supposed  new  featui-e  in  the  statute  would 
have  elicited  observation. 

Let  the  judgment  of  the  Court  be  affirmed,  the  peti- 
tion for  certiorari  be  dismissed,  and  a  judgment  rendered 
here  against  the  appellant  and  his  securities  in  the  ap- 
peal bond,  for  the  amount  of  the  judgment  mentioned  in 
the  petition,  with  interest,  damages  and  costs,  pursuant 
to  the  Code,  3137. 


S.  A.  G.  Noel  &  Co.  t\  J.  B.  Scoby  et  als, 

1.  Cebtiobari.      To  qucLsh  execution.     PetUion,     Where  a  certiorari  is 

brought  to  quash  an  execution,  and  not  for  a  new  trial,  the  Court  can 
look  only  to  the  grounds  stated  in  the  petition. 

2.  Stay  of  Execution.    Act  (/  1861.    A  stay,  under  the  Act  of  1861, 

c.  2,  88.  1,  2, 3,  of  execution,  on  a  judgment  rendered  more  than  eight 
months  before  its  passage,  and  on  wliich  a  stay  had  been  allowed,  which 
had  expired,  was  unauthorized  and  void. 

3.  Same.    Jurindiction.     Contract,    Judgments  against  sureties  for  stay  can 

not  be  supported  upon  llie  ground  of  contract  only;  there  must  be  juris- 
diction in  the  Justice  to  render  the  judgment. 
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Cases  cited :  Hdlim  &  Co'  v.  Johnson^  3  Head,  347;  Pairlck  v.  Driskellj  7 
Yer.,  140;  Howard  v.  Brownlow,  4  Sneed,  550;  Agee  v.  Demev  <,  1  Hum., 
232;  HoU  v.  Davis,  3  Head,  629. 


FKOM   WILSON. 


Appeal  from  the  Circuit  Court,  before  H.  Cooper,  J. 

Stokes  &  Son,  for  plaintiffs,  insisted  that  the  original 
stay  was  vague  and  void;  Barr  v.  McGregor ^  11  Hum., 
518;  Rhodes  v.  C'happell,  11  Hum.,  627,  not  cured  by 
acquiescence,  Mayfield  v.  McLary^  3  Head,  159.  Under 
Code,  3060,  stay  good  by  consent,  of  which  acquiescence 
is  proof,  Neil  v.  Beaumont^  3  Head,  627;  Taliaferro  v. 
HfTring,  10  Hum.,  272.  Stay  good  without  Act  of  1861; 
not  bad  because  it  purports  to  be  under  that  Act — jBo6- 
erls  V.  Orosf,  1  Sneed,  233.  Law  changed  since  How- 
ard V.  Brownlow,  4  Sneed,  548;  Apperson  v.  Smith,  5 
Sneed,  373,  by  Code,  3060,  and  Act  of  1861.  If  a  con- 
tract is  impaired,  it  is  the  original  one,  not  that  of  the 
stayor;  he  cannot  set  up  the  objection;  Cooley  on  Con. 
Lim.,  163,  4;  N.  0.  C.  Nav.  Co.  v.  N.  0.,  12  La.  An., 
364;  Sinclair  v.  Jackson,  8  Cow.,  543.  See,  also.  Nelson 
V.  Churchill,  5  Dana,  (Ky.)  336;  Small  v.  Hodges,  1  Little 
(Ky.)  16 ;  Berry  v.  Hayiues,  2  N.  Car.  L.  Repos.  Stayor 
cannot  attack  original  judgment;  Orgill  v.  Hunter,  2 
Head,  345;  10  Hum.,  273.  Act  of  1861  held  pot  to  im- 
pair contracts.  Famsworih  v.  Vance,  2  Cold.,  108.  Laws 
affecting  validity,  construction,  discharge,  or  evidence  of 
contract,  affect  its  obligation.  Green  v.  Biddle,  8  Wheat,  1; 
Brannon  v.  Kinzie,  1  How.,  311;  Townsend  v.  Townsend, 
Peck,  1;  Greenjkld  v.  Dm-ris,  1  Sneed,  550;  Gaullys  Less 
v.  Swing,   3  How.,  716;   Pook  v.    Young,  7  Mon.,  587. 
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Law  of  the  remedy  no  part  of  obligation.  Sturgis  v. 
Crownimheld,  4  Wheat,  122;  Masan  v.  Haile,  12  Wheat, 
370;  Coleman  v.  Pres%  etc.,  Cooke,  258 ;  Hodge  v.  Dillon, 
Cooke,  279;  Woodfin  v.  Hooper,  4  Hum.,  13;  Greenfield 
V.  DorriSy  1  Sneed,  550;  Gault's  Appeal,  33  Penn.  St. 
E.,  94;  Chadmck  v.  Jlfoore,  8  Watts  &  Serg.,  49;  Butler 
V.  Palmer,  1  Hill,  (N.  Y.,)  324;  United  Slates  v.  Conway, 
1  Hemp.  C.  C.  U.  S.,  313;  Oonkey  v.  fiarf,  14  New 
York,  22;  Wood  v.  CAiZd,  20  111.,  209;  Mason  v.  Haile, 
12  Wheat,  370.  Extending  time  to  redeem,  Iverson  v. 
Shorter,  9  Ala.,  713;  Bugbee  v.  Howard,  32  Ala.,  713; 
or  shortening,  Butler  v.  Palmei^,  1  Hill,  324.  Exemp- 
tion laws,  u4Zfo7,  V.  CooA,  26  Barb.,  (N,  Y.)  374;  N orris  v. 
MouUon,  34  N.  H.,  392.  Changing  Limitations,  3  Story 
on  Con.,  §  1379.  Stay  law,  Coleman  v.  PresH,  Cooke, 
258;  Hodge  v.  DiUon,  Cooke,  279;  Chaffet  v.  Michaeh,  31 
Penn.  St.  R.,  282.  Appraisement  law.  United  States  v. 
Conway,  1  Hemp.  U.  S.  C.  C,  R.,  313.  To  protect  per- 
sons in  army  by  stay,  Brestinbojch  v.  Bush,  8  Wright, 
(44  Penn.  St.,)  317;  Cox  v.  Marshall,  lb.,  322;  Clack  v. 
Martin,   49    Penn.,   300. 

A.  A.  Harris,  with  them,  cited:  On  presumption  of 
constitutional  action,  12  Wheat,  270;  6  Cmnch,  129;  3  Dal- 
las, 395.  .  Act  of  1861,  valid,  12  Wheat,  351;  2  Yer., 
123;  4  Hum.,  13;  3  Wheat,  123;  2  Cold.,  108.  Stayor 
bound  by  contract,  made  for  good  consideration,  and  vol- 
untarily, 1  Par.  on  Contr.,  p.  446,  §  3;  2  Par.,  4;  3 
Head,  627.     Estoppel,  1  Greenl.  Ev.,  §  22. 

Williamson  &  Martin,  for  defendants,  cited:  Peck, 
1;   6  Monroe,  98;   7  Monroe,  11,  644;   4  Littell,   35 
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117;  2  Par.  on  Contr.,  — ;  8  Wheat,  1,  75;  2  How.,  608; 
Hemp.,  313,  633,  536.  Relied  on  the  previous  stay,  and 
its  expiration  before  Act  of  1861,  to  distinguish  this  from 
2  Cold.,  108. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This   is   a   petition    for   certiorari   and   supersedeas,    to 
quash   two    executions,   issued   in    favor   of   Noel   &    Co., 
against  complainant,  Scoby,   as   stayor,   under  the  Act  of 
the  Legislature,  passed  January  26,  1861. 

The  case  was  tried  by  his  Honor,  Judge  Henry  Coop- 
er, on  motion  to  quash  the  execution,  who  sustained  the 
motion,  holding  that  Scoby  was  not  liable  as  stayor,  from 
which  judgment  Noel  &  Co.  appealed  to  this  Court. 

The  facts  material  to  be  stated,  are:  That  Noel  &  Co. 
had  obtained  two  judgments,  before  a  Justice  of  the 
Peace  for  Wilson  county,  against  J.  A.  Anthony,  dated 
21et  of  April,  1860,  which  were  stayed  by  one  S.  M.  N. 
Cook,  by  orders  given  to  the  Justice  in  writing,  for  eight 
months.  This  stay  expired  on  the  21st  of  December, 
1861,  more  than  a  month  before  the  passage  of  the  Act 
of  1861,  entitled  **An  Act  prescribing  the  remedy  for  col- 
lection of  debts,  and  for  the  relief  of  the  people." 

On  the  29th  of  January,  1861,  three  days  after  the 
passage  of  this  Act,  Scoby  sent  to  the  Justice  the  follow- 
ing order: 

"J.   P.    Cawihojiy   Esq, : 

"Sir:  I  will  become  additional  stay  security  to  two 
judgments  or  executions,  in  favor  of  S.  A.  G.  Noel  vs, 
J.  A.  Anthony,  one  for  one  hundred  and  twenty-four 
dollars  and  forty-one  cents,  and  the  other  for  three  hun- 
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dred  and  fifty  dollars  and  eight  cents.  This  stay  to  be 
done  in  conformity  with  the  late  Act  of  the  present  Leg- 
islature. J.  B.  Scoby." 

On  the  10th  of  January,  1866,  executions  were  issued 
on  these  judgments  against  Anthony,  the  principal  debt- 
or, Cook,  the  original  stayor,  and  Scoby,  which  were  lev- 
ied on  property  of  Scoby;  and  these  executions  were  quash- 
ed by  his  Honor,  the  Circuit  Judge.  The  question  is, 
whether  this  judgment,  quashing  these  executions,  is  cor- 
rect or  not. 

In  cases  where  the  certiorari  and  supersedeas  are  re- 
sorted to,  to  supersede  and  quash  the  execution,  and  not 
for  a  new  trial  on  the  merits,  this  Court  can  only  look 
to  the  grounds  stated  in  the  petition,  and  no  others  are 
open  for  investigation.  Hollins  &  Co.  v.  Johnson^  3 
Head,  347. 

The  grounds  stated  in  the  petition  are  as  follows: 
"The  said  judgments  against  petitioner  as  additional  stay- 
er are  illegal  and  void,  for  the  reason  that  the  stay  of 
eight  months  allowed  by  law  had  expired  long  before  the 
Act  of  1861,  providing  for  additional  stays  of  execution, 
under  the  provisions  of  which  he  was  entered  as  stayor; 
and  in  regard  to  contracts  entered  into  and  judgments 
rendered  l)efore  the  passage  of  said  act,  it  could  have  no 
effect  to  delay  the  collection  of  the  same." 

The  first  ground  stated  raises  the  question  feirly; 
taken  in  connection  with  the  facts  of  the  case;  as  to 
whether  the  case  was  one  where,  by  the  provision  of  said 
act,  the  additional  security  for  stay  of  execution,  could  be 
taken  by  a  Justice  of  the  Peace.  This  question  is  not 
free  from  difficulty;   but  upon  careful  examination  of  the 
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act,  we  are  of  opinion  that  a  case  like  the  present  was 
not  embraced  by  the  terms  of  said  act. 

Section  1  of  said  act  is  prospective,  provides  for  stay 
of  judgments  that  may  be  rendered  "from  and  after  the 
passage ''  of  the  act,  either  in  courts  of  record,  or  be- 
fore Justices  of  the  Peace,  for  the  term  of  twelve  months^ 
provided  "that  the  defenda^it  or  defendanis  in  said  judg- 
ment or  decree  appear  before  the  courts,  or  in  two  days 
after  judgment  before  the  Justice,  and  give  good  and 
ample  security  for  the  stay  of  execution,  to  be  approved 
of  by  said  courts  or  the  Justice,"  etc.  Section  3  pro- 
vides, "that  in  all  cases  where  judgments  or  decrees  have 
been  rendered  by  any  of  the  courts  or  Justices  of  the 
Peace  of  this  State,  upon  which  executions  have  not  been 
issued,  or  upon  which  executions  have  been  issued  and 
not  levied,  the  defendant  or  defendants  in  said  judgment 
or  execution,  may  appear  before  the  Justice  of  the  Peace, 
or  Court,  if  in  session,  or  before  the  Clerk  of  said  Court, 
in  vacation,  and  upon  giving  good  and  ample  security  to 
said  Justice,  Court  or  Clerk,  as  the  case  may  be,  in  the 
manner  provided  in  the  second  section  of  this  act  for 
giving  additional  security,  said  execution  shall  be  stayed 
for  the  period  of  six  months  from  the  time  said  security 
shall  be  given,  when  execution  may  ismie  against  iJie  par- 
ties lo  the  original  judgment  and  the  security  for  the 
stay  of  execution." 

It  might  fairly  be  held,  from  the  terms  of  this  last 
section,  that  the  case  of  a  judgment  on  which  execution 
had  already  been  stayed  for  eight  mouths,  was  not  in- 
tended to  be  included  in  this  section,  as  it  provides  "that 
the  defendant  or  defendants"  in  said  judgment  are  to  ap- 
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pear  before  the  Justice  and  give  the  security;  and  that 
at  the  end  of  the  six  months  an  execution  may  issue 
against  the  parties  to  the  original  judgment,  and  the  se- 
curity for  stay  of  execution;"  that  is,  the  stayor  under 
this  statute.  No  reference  is  here  made  to  any  one  but 
the  parties  to  the  original  judgment,  either  in  the  part 
of  the  statute  allowing  the  party  to  procure  the  security, 
or  in  that  portion  which  provides  for  the  issuance  of  the 
execution  after  expiration  of  the  six  months.. 

If  the  Legislature  had  contemplated  a  case  of  an  ex- 
ecution stayed  before  the  passage  of  the  act,  would  they 
not  have  provided  that  the  execution  should  issue  against, 
the   parties   to   the  original  judgment,   and   the  stayor  to 

the  same,  if  it  had  been  stayed?     It  certainly  could  not 

> 

be  intended  that,  in  the  event  the  judgment  had  been 
previously  stayed,  that  such  stayor  shall  be  released  from 
his  obligation;  yet  such  would  be  the  effect  of  the  stat- 
ute, if  such  case  is  included  in  its  provisions,  for  it  is 
clearly  provided  that  execution  shall  issue  against  the 
parties  to  the  original  judgment  and  the  stayor  for  six 
months,  under  this  act. 

This  view  of  the  statute;  is,  in  some  degree,  strength- 
ened by  the  fact  that  the  Legislature  seems  careftilly  to 
have  made  provision  for  the  issuance  of  execution  in  case 
of  two  stayors,  as  provided  for  in  section  2  of  the  act. 
In  that  section,  it  is  provided,  that  if  the  stayor  first 
given  under  the  act,  shall  be  shown  to  be  not  good  and 
sufficient,  the  party  defendant  may  be  notified  and  re- 
quired to  give  additional  security;  and  then  the  fourth 
section  provides,  that  the  first  security  for  stay  ^^  shall 
not  be   released   from   liability,   but   execution  shall  issue 
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against  the  original  parties  to  the  judgment^  and  against 
the  first,  as  well  as  the .  additional,  securities." 

It  will  be  seen,  further,  that  the  Legislature,  in  the 
latter  part  of  this  fourth  section,  has  used  the  term, 
"original  parties  to  the  judgment,"  in  such  way  as  to  ex- 
clude the  idea  that  they  could  have  meant  by  "parties  to 
the  original  judgment,"  in  the  third  section,  a  stayor  of 
judgment;  for  they  provide  that  the  "execution  shall  is- 
sue against  the  original  parties  to  the  judgment,  and 
against  the  first  as  well  as  additional  securities." 

It  has  been  very  earnestly  pressed  upon  us,  in  the 
very  able  arguments  presented  by  counsel,  that  the  plain- 
tifi^  Scoby,  was  liable  by  virtue  of  his  contract  as  stayor; 
and  the  principle  of  liability  as  guarantor  has  been  in- 
voked to  fix  his  liability. 

The  question  however,  presented,  is  not  a  question  of 
contract  at  all,  but  arises  on  a  judgment  rendered  by  a 
Justice  of  the  Peace,  on  which  an  execution  has  been 
issued;  and  the  validity  of  that  execution  is  questioned 
on  the  ground  that  the  Justice  had  no  power  to  render 
the  judgment,  or  rather  to  receive  and  enter  the  name 
of  the  party  as  stayor,  which  is,  in  legal  effect,  a  con- 
fession of  judgment,  and  has  the  force  and  effect  of  a  con- 
fession of  judgment.  It  is  not  a  question  of  contract,  but 
one  of  jurisdiction  in  the  Justice,  to  do  the  act  by  which 
the  judgment  is  confessed.  If  he  had  no  such  power, 
then  the  act  is  void,  and  the  confession  of  judgment  is  a 
nullity,  and  the  execution  based  thereon  has  nothing  on 
which  it  can  rest,  and  was  properly  quashed.  Such  is 
the  uniform  view  taken  of  the  question  by  this  Court 
We  need  only  refer  to  the  cases  of  Patnck  v.  Driskell,  7 
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Yer.,  140;  Howard  &  Co.  v.  Brownlow,  4  Sneed,  550, 
551,  and  Apperson  &  Co.  v.  Siaith,  5  Sneed,  374-5.  In 
the  last  of  which  cases,  the  Court  says:  "Whatever  effect 
may  be  given  to  the  contract  of  parties  variant  from  the 
stay  law,  this  Court  can  only  regard  as  a  valid  stay  of 
execution  such  undertakings  as  are  entered  into  in  pur- 
suance of  those  laws.  Neither  the  magistrate  or  the  par- 
ties can  be  allowed  to  change  those  laws  by  contract. 
Any  such  action  of  the  Justice  does  not  constitute  an 
official  or  judicial  act;"  and  in  this  case,  the  execution 
was  quashed  on  application  of  the  stayor,  although  he 
had  entered  his  name  himself  as  stayor,  with  all  the  for- 
malities necessary  to  have  bound  him  in  a  case  where 
the  Justice  had  the  authority  to  receive  a  stayor. 

It  may  be  added,  that  the  order  to  the  magistrate  to 
enter  the  party  as  stayor,  is  not  the  basis  of  the  liability 
here  sought  to  be  enforced;  but  is  only  in  the  nature  of 
an  authority  or  power  of  attorney  to  the  Justice,  by 
which  he  is  authorized  to  make  the  entry  on  his  docket. 
The  liability  grows  out  of  this  judicial  act,  and  not  by 
virtue  of  a  contract ;  is  one  of  jurisdiction  in  the  Justice, 
and  consent  cannot  confer  jurisdiction  over  the  subject 
matter,  though  it  may  over  the  persons.  Agce  v.  Dement, 
1  Hum.,   332. 

As  to  the  question  of  the  validity  of  the  first  stay  of 
execution  by  Cook,  we  need  but  remark  that  if  he  ac- 
quiesced in  it,  and  suffered  the  judgment  to  remain  in 
force  against  him,  no  one  else  can,  in  a  proceeding  like 
this,  make  the  objection  to  his  liability.  HoU  v.  Davis, 
3  Head,  629. 

This  view  of  the  case  is  decisive  as  to  the  liability  of 
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Scoby,  and  relieves  iis  from  discussing  and  deciding  the 
qnesrion,  upon  which  there  is  much  conflict  in  the  decided 
cases,  as  to  whether  this  law  impairs  the  obligation  of 
the  contract.  We  leave  this  question  without  deciding 
it,  because  this  law  has  already  expired  by  its  own  lim- 
itation, and  probably  no  case  will  be  likely  to  arise  in 
which  the  decision  of  the  question  will  become  important. 
The  judgment  of  the  Circuit  Court   will   be  affirmed. 


James   Story   v.   George   Dobson   and  Wm.    Shane, 

Administrators,  &c. 

1.  Pleading.     Oyer.    A  demurrer  whicli  craves  oyer  of  a  note,  but  does  f\f^\ 

set  it  out,  doee  not  make  the  note  part  of  the  record. 

2.  Bank  of  Tennessee.    New  issu^.    The  **new  issue"  of  Bank  of  Ten- 

nesAee  notes  in  not  an  illegal  consideration  for  a  note,  when  taken  by 
the  maker  of  the  note  without  any  illegal  purpose* 

Case  cited:   Naff  v.  Crawford,  1  Heia.,  111. 


FROM   BEDFORD. 


E.  Cooper,  Coldwell  &  Warder,  for   plaintiff  in 
error. 

Jas.  L.  Scudder,  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This   was  action   commenced   by  plaintiff  against   de- 
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fendants,  in  the  Circuit  Court  of  Bedford  county,  on  a 
promissory  note,  with  a  declaration  in  usual  form,  for  the 
sum  of  one  thousand  dollars. 

The  defendants  demurred  to  the  declaration,  craving 
oyer  of  the  note  in  the  declaration  mentioned,  and  then 
stating  causes  of  demurrer.  The  note,  however,  is  not 
set  out  upon  oyeTy  or  made  part  of  the  record  by  bill 
of  exceptions.  We  can  not  notice  it,  therefore.  The 
profert  of  the  note  does  not  make  it  part  of  the  record; 
and  the  defendant,  by  his  demurrer,  has  totally  failed  to 
make  it  part  of  the  record;  so  that  wc  cannot  see  that 
the  objections  to  the  note  made  in  his  demurrer  are 
well  taken. 

If,  however,  the  note  was  before  us,  and  sustained 
the  objections  made  in  the  demurrer,  yet  we  would  be 
bound  to  hold  that  the  demurrer  was  not  well  taken. 
However  illegal  the  issue  of  what  is  known  as  the  ''new 
issue"  of  the  Bank  of  Tennessee  may  be,  the  fact  that  the 
notes  w^ere  issued  without  authority,  or  for  a  wrong  pur- 
pose, can  make  no  kind  of  difference  to  the  defendant 
in  this  case.  His  undertaking  was  not  to  aid  in  this 
unlawful  purpose,  nor  is  there  auj-thing  in  his  contract  in 
aid  of  the  rebellion  or  in  violation  of  law.  We  need 
only  refer  to  the  case  of  Orchard  v.  Hughes,  1  Wal., 
73;  Thorington  v.  Smith,  8  Wal.,  1,  and  a  late  case  de- 
cided by  this  Court  at  Knoxville,  of  Naff  v.  Crawford, 
1  Heiskell,  111,  as  furnishing  the  principles  on  which 
this  decision  is  based. 

We  express  no  opinion  whatever  as  to  the  validity 
of  what   is   known    as    the   "new   issue"  of  the   Bank  of 
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Tennesse,  that   question   not   beiiig   before  us,  or   consitl- 
ered  by  us. 

The  case  will   be  reversed,  and  remanded  to  the  Cir- 
cuit Court  for  further  proceedings. 


W.  W.  Clopton  ei  a&.  v,  Elizabeth  Cloi'Ton  et  ah. 

1.  Rule  m  Shelley's  Case.     KUates  not  of  same  character,    ** Ijend'^  creates 

equity*  Where  an  estate  is  ^'lent^^  to  the  first  taker  for  life,  and  then 
given  to  the  heirs  of  his  body,  the  rule  in  Shelley's  case  does  not  apply. 

2.  Vested  Estate.     Ven/Ubk.    In  such  cai^,  the  legal  estate,  not  being 

disposed  of  by  the  will,  vwtw  in  the  heirs  of  the  donor  until  the  death  of 
the  tenant  for  life;  a  vested  interest,  coupled  with  a  possibility  that  the 
whole  estate,  by  the  failure  of  heirs  of  the  life  tenant,  mis^ht  vest  in 
tliem  in  possession.     Such  interest  is  capable  of  sale,  devise  or  descent. 

Cases  cited:   Loving  v.  Hunger j  8  Yer.,  4;  Sefde  v.  6«/^V,  10  Iluni.,  474; 
Vaden  v.  Hanee,  1  Head,  300;  Folk  v.  Fans,  9  Yer.,  210. 


FROM   WILSON. 

In  the  Circuit  Court,  before  Hilary  Ward,  J. 

This  case  having  been  once  argued  before  the  late 
Judges,  and  continued  on  advisement,  was  re-argued  at 
this  term. 

Jordan  Stokes,  for  the  plaintiff,  insisted  that  the 
widow  took  a  life  estate.  Stow  v.  Davis,  10  Ired.  L., 
431.  "Lend"  gives  an  equity:  Loving  v.  Hunter y  8 
Yer.,  4;  Settle  v.  Settle,  10  Hum.,  474;  Vaden  v.  Hance, 
1  Head,  300.       Commented  on  Alston  v.   Davis,  2  Head, 
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266,  Citing  Owen  v.  Hancock^  1  Head,  566.  Statute  of 
limitation  did  not  run:  Porter  v.  Oreer,  1  Cold.,  564; 
MoCorry  v.  King^s  heirs,  3  Hum.,  267.  The  interest  of 
the  heirs  of  the  devisor  was  a  mere  possibility  of  re- 
verter :  1  Washb.  on  Real  Prop.,  side  p.  63;  2  Jd.,  240. 
As  to  the  devolution  of  such  estate,  he  cited  Exum  v. 
Davie,  1  Murphy,  475-483;  Lawrence  v.  Pitt,  1  Jones, 
344;  Bak8  v.  Shraiden,  13  Johns.,  260;  Jackson  v.  Hen^ 
dricks,  3  Johnson's  Cas.,  214;  Jackson  v.  Hiltouy  16  Johns., 
96;  Adams  v.  Chaflin,  1  Hill  Ch.,  (S.  C.,)  265;  Bamifs 
L-ssee  v.  Cas^y,  2  Cond.  R.,  (U.  S.,)  567;  7  Cr.,  456,  S.  C. 
Legal  title  in  abeyance:  Chudleigh's  case,  1  Coke,  134; 
4  Kent,  side  pp.  258-261;  Goodrig/U  v.  Searle,  2  Wils., 
34-35.  No  estoppel:  24  Pick.,  328;  5  Cush.,  56,  63;  3 
Hum.,   277;    2  Washb.  on  Real   Prop.,  side  p.  465. 

Williamson  &  Martin,  for  defendants,  argued  that 
this  was  a  life  estate,  with  contingent  remainder,  citing 
2  BL,  side  p.  169;  Greenl.  Cruise,  2  Bk.,  Tit.  Remain- 
der, side  p.  215;  4  Kent,  side  p.  208;  2  Washb.  on  Real 
Prop.,  side  p.  236.  Legal  estate  descended  to  the  heir: 
Fearn  on  Rem.,  top  pp.  354,  357;  4  Kent,  side  pp.  254, 
257,  259;  Greenl.  Cr.,  side  pp.  33,  326,  334,  336,  273; 
2  Washb.  on  Real  Prop.,  side  p.  263,  §  5;  389,  390, 
391,410;  Mass.,  37,  44;  3  Mete.,  187;  10  Mete.,  393,  54, 
217. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment,  tried  at  the  June 
Term,  1866,  of  the  Circuit  Court  for  Wilson  county. 
Plaintiffs  claim  the  tract  of  land  of  two  hundred   acres, 
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sued  for,  as  the  heirs  of  Walter  Clopton,  deceased.  The 
defendants  are  the  widow  of  John  A.  Clopton;  a  son  of 
AV alter  Clopton,  and  P.  and  T.  Harris,  who  claim  a 
portion  of  the  land  as  purchasers  from  John  A.  Clopton. 

The  questions  for    our    determination  arise  upon    the 
construction  of  the  will  of  Walter  Clopton. 

It  appears  from  the  facts,  as  agreed  upon,  that  Wal- 
ter Clopton  made  his  will  in  1832,  and  died  in  1834; 
that  at  his  death  he  left  seven  children,  and  the  chil- 
dren of  a  deceased  son,  and  his  widow,  surviving  him. 
It  appears  that  all  the  children  of  Walter  Clopton  were 
dead  at  the  institution  of  the  suit;  his  daughters,  Eleanor 
and  Martha,  and  his  son,  John  A.,  without  issue;  the 
others  leaving  children,  who  are  the  plaintiffs  in  the  ac- 
tion. It  appears  that  John  A.  took  possession  of  the 
land  upon  the  death  of  Walter  Clopton's  widow,  to  whom 
it  was  devised  for  life,  and  that  he  claimed  it  absolutely 
until  his  death,  in  1863,  and  died,  leaving  his  widow  in 
possession;  and  that  in  1839  and  1842,  he  sold  about 
forty-three  acres  of  the  land  to  Arbuckle  and  Wortham, 
who,  in  1846,  sold  to  defendants,  P.  and  T.  Harris,  who 
have  been  in  adverse  possession,  under  the  deeds  of  John 
A.,  to  the  bringing  of  the  suit. 

The  questions  for  determination  arise  upon  the  seventh 
clause  of  Walter  Clopton's  will,  as  follows :  "I  give  unto 
my  son,  John  A.  Clopton,  one  horse ;  also  one  saddle  and 
bridle,  which  he  has  in  possession;  also  one  bed  and  fur- 
niture, which  he  now  has  in  possession;  also  the  black- 
smiths' tools  and  shop,  with  the  appurtenances,  and  the 
house  in  which  he  now  lives;  also,  I  lend  unto  my  son, 

John,  during  his  natural  life  or  resignation,  all  the  bal- 
3 
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ance  of  mj  land  and  appurtenances  that  is  not  deeded 
or  willed  after  the  death  of  my  wife,  in  this  my  will, 
and  at  his  death  or  resignation,  to  revert  to  the  lawful 
begotten  heirs  of  his  body." 

Our  first  duty  is  to  ascertain  the  intention  of  the  tes- 
tator, and  to  carry  it  into  effect,  unless  that  intention 
contravenes  some  fixed  rule  of  law.  Although  this  dause 
of  the  will  is  somewhat  inartificially  drawn,  and  express- 
ed in  language  not  entirely  clear  from  ambiguity,  we 
have  no  real  difficulty  in  comprehending  the  purpose  and 
intention  of  the  testator.  His  object,  to  make  an  abso- 
lute gift  of  the  personal  property  specified  to  his  son, 
John,  is  clear  of  all  doubt.  It  is  equally  clear,  that  he 
did  not  intend  to  make  to  him  an  absolute  gift,  even  for 
life,  of  his  land;  but  he  intended  to  give  him  the  right 
to  use,  occupy  and  enjoy  it  during  his  life,  or  until  he 
should  resign  such  use,  occupation  and  enjoyment;  and 
then  he  intended  it  to  go  to  John's  children.  His  pur- 
pose to  provide  for  the  comfortable  support  of  his  son, 
John,  by  giving  him  the  use  of  the  land,  is  obvious;  but 
at  the  same  time,  his  object  was  to  secure  the  lands  ulti- 
mately to  his  son's  children.  The  will  was  evidently 
prepared  under  the  expectation  that  his  son,  who  had 
then  been  married  but  a  short  time,  would  have  children; 
and,  under  this  expectation  he  made  no  provision  for  the 
disposition  of  the  land,  in  the  event  he  should  die  with- 
out children."*-  It  follows,  that,  as  John  only  took  an  equi- 
table interest  for  life  in  the  land,  whereas  the  devise  to 
his  heirs  gives  to  them  the  legal  title,  the  rule  in  Shel- 
ly's  Case  has  no  application.  The  words,  "heirs  of  his 
body,"  were  used  as  words  of  purchase,  and  not  of  lim- 
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itation.  Loving  v.  Huritery  8  Yerg.,  4;  Settle  v.  Settk,  10 
Hum.^  474;  Vaden  v.  Hance,  1  Head,  300;  Polk  v.  Faris, 
9  Yer.,  210. 

Having  ascertained  that  the  testator  intended  to  give 
to  his  son,  John,  only  an  equitable  interest  in  the  land, 
the  qaestion    is  presented,   in   whom   was   the  legal  title 
vested  after  the  death  of  the  testator,  and  until  the  death 
of  John,   the  tenant  for   life?      As   the   testator   did   not 
divest  himself  of  any  portion  of  his  title  during  his  life 
by  the  execution  of  his  will,  and,  as  at  the  time  of  his 
death  he  was  vested  with  the  entire  fee  simple  estate,  it 
follows,  that,  upon  his  death,  the  equitable  title,  after  his 
widow^s  death,  passed  to  his  son,  John,  for  life;  but  the 
legal  title  was   not  disposed  of,  except  ujK)n  the   contin- 
gency of  his  son,  John,  having  heirs  of  his  body.     Dur- 
ing the  interval   between  the  death   of  the  testator  and 
his  son,  John,  the  legal  title,  so  far  as  it  was  controlled 
by  the  will,  was  undisposed  of.      As  the  law  favors  the 
vesting  of   titles,  and  discourages  their  abeyance,   never 
admitting  it  but  from  necessity,  (4  Kent,  259,)  it  is  clear 
that  the  title  followed   the  rules  of  descent  in   cases  of 
intestacy,  and  vested   in  the  heirs  of  the  testator  living 
at  the  time  of  his  death.      If  the  heirs  of  the  testator 
took  no  vested  interest,  but  if  the  vesting  in  interest  de- 
pended upon  a  contingency,  which,   by  possibility,  might 
never  happen,  they  took  a  bare  or  naked  possibility.     It  was 
mere  hope  or   expectation,  such  as  an  heir   apparent  has 
during  the  life  of  his  father,  and  of  course  could  not  be 
disposed  of.      Exwm  v.  Davie,  1   Murphy,  484;   4  Kent, 
260;  Adams  v.  Chaflin,  1  Hill,  (S.  C.,)  265.     But  if  the 
vesting  in   possession    only,   depended  on  a  contingency, 
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which,  by  possibility,  might  never  happen,  they  took  a 
possibility  connected  with  an  interest;  or,  which  is  the  same 
thing,  there  was  a  present  interest  in  existence,  although 
the  taking  effect  of  that  interest  in  possession  depended 
on  a  future  event.  It  is  well  settled  that  such  an  in- 
terest is  descendible,  releasable,  assignable,  and  devisable. 
Ea^um  V.  Davie,  1  Murphy,  484;  4  Kent,  257;  2  Washb. 
Real  Prop.,  263. 

This  was  the  character  of  the  interest  of  the  heirs  of 
the  testator,  upon  his  death.  They  took  the  legal  title 
by  descent,  subject  to  the  equitable  life  estate  of  John, 
and  liable  to  be  entirely  divested  of  their  title  by  the 
death  of  John  ^vith  bodily  heirs.  It  was,  therefore,  a 
contingent  remainder  or  reversion.  2  Blk.  Com.,  169;  4 
Kent,  208;  2  Washb.  Real  Prop.,  236.  Their  title  was 
not  a  mere  expectation,  not  a  mere  possibility  of  revert- 
er, but  a  present  interest  or  reversion,  liable  to  be  de- 
feated by  the  death  of  John  with  heirs  of  his  body,  and 
capable  of  being  ripened  into  a  perfect  title  in  possession 
by  the  death  of  John  without  bodily  heirs.  This  inter- 
est being  transmissable,  assignable  and  releasable,  it  fol- 
lows, that,  at  his  death  without  bodily  heirs,  John^s  title 
to  his  own  share,  and  to  that  assigned  to  him  by  his 
brother  William,  and  to  his  proportion  of  the  shares  of 
his  deceased  sisters,  Martha  and  Eleanor,  was  made  ab- 
solute by  the  non-happening  of  the  contingency  on  which 
the  consummation  of  the  title  depended.  In  like  manner, 
the  titles  of  the  plaintiffs  to  the  residue  of  the  land  were 
consummated  and  perfected;  and  upon  the  death  of  John 
intestate  and  without  children,  his  portion  of  the  land 
descended  to  the  plaintiffs,  his  heirs,  subject  to  the  con- 
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veyances  to  Arbuckle  and  Wortham,  and  to  the  widow's 
dower,  and  to  the  claims  of  creditors. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  a  judgment  rendered  here  in  accordance  with  this 
opinion. 


R.  B.  McLean,   Plaintiff  in    Error,  v.  C  P.  Houston. 

1.  ExBCUTOB.    B^ore  probate.    Sale  by.    Fraud.    A  sale  made  by  a  person 

as  executory  when  he  has  not  proved  the  will,  or  qualified  as  executor 
and  given  bond,  he  withholding  the  facte  fraudulently,  would  be  void. 

2.  Fraud.    A  defense  at  law.    Such  facts  may  be  pleaded  at  law  in  defense 

to  a  sealed  instrument. 

3.  Sjlme.    Same.    If  not  otherwise  pleadable,  it  could  be  done  by  way  of 

set-off,  or  cross  action. 

4.  Pleading.    Fraud.    Return  of  property.^    It  is  not  necessaiy,  where  a 

person  sets  up  fraud  in  a  sale,  that  there  should  be  an  averment  of  the 
return  of  the  property.  Citing  Ford  v.  Thompson,  1  Head,  265 ;  and 
Conner  v.  Crunk,  2  Head,  249. 

5.  Same.    Same.    Ercuse  for  non-return  of  slave.    If  it  were  necessary  to 

aver  a  return  of  the  property,  the  fact  that  "the  slave,  (the  property  in 
question,)  had  gone  off  and  become  practically  free,"  and  that  the  de- 
fendant was  disturbed  in  his  possession  of  said  slave,  who  became  a 
freeman,"  was  not  sufficient  excuse. 

Code  cited:   2884,  1804,  2918. 

Statutes  cited :  1860,  c.  33,  p.  27;  1856,  c.  71;  1850,  c.  60. 

Oases  cited :  Ford  v.  Thompson,  1  Head,  265;  Word  v.  Cavin,  1  Head,  508 ; 


m 

*  On  the  necessity  of  a  return  of  property  in  a  suit  for  fraud,  see  Cooke, 
245;  Arendaley.  Morgan,  5  Sneed,  712;  SUKkley  v.  Rowley,  2  Head,  495; 
McQaxock  v.  Wood,  1  Sneed,  184.     And  see  Am.  Law  Rev,  vol.  2,  636. 


38  NASHVILLE: 


B.  B.  McLean  v.  C.  P.  Houston. 


Conner  v.  Crunky  2  Head,  249;  Bosson  v.  Hancock^  3  Sneed,  434;  Samph 
Looney,  1  Tenii.,  86;  GwinLher  v.  Oerdingj  3  Head,  197;  MuUins  v. 
JoTies,  1  Head,  517. 


FROM    BEDFORD. 


In  the  Circuit  Court,  before  J.  W.  Phillips,  J.,  pre- 
siding on  the  argument  of  the  demurrer,  and  at  the 
trial. 

H.  L.  Davidson  &  Buchanan,  for  plaintiff  in  error, 
cited :  Fay  v.  Reager^  2  Hum.,  200;  Ward  v.  Bowen,  lb., 
58;  Wooda  v.  North,  6  Hum.,  309;  Gvdntker  v.  Gerd- 
ing,  3  Head,  197.  Commented  on  Word  v.  Camn^  1 
Head,  50G,  and  Shaw  v.  Smith,  9  Yer.,  97.  Qted  Ford 
V.  Thompson,  1  Head,  265;  Code,  2918;  Act  of  1856, 
c.  71;  RoBson  v.  Hancock,  3  Sneed,  434;  Conner  v. 
Crunk,  2  Head,  246;  Yerger  v.  Rains,  4  Hum.,  259; 
Allen  V.  Bodd,  lb.,  131. 

W.  H.  WiSENER  &  Son,  for  defendant 
Nelson,  J.,  delivered  the  opinion  of  the  Court. 

On  the  16th  of  November,  1864,  Houston  brought 
this  action  of  debt,  in  the  Circuit  Court  of  Bedford, 
against  McLean,  the  plaintiff^  in  error,  and  one  Nance, 
as  to  whom  a  nolle  prosequi  was  entered.  A  declaration 
was  jfiled  according  to  the  form  in  use  before  the  Code, 
upon  an  instrument  styled  "a  bill  single,''  to  which  the 
plea  of  nil  debit  was  pleaded  "in  short;"  and  in  his 
second  plea,  the  defendant  craved  oyer  of  the  bill  single 
sued  upon,  which  was  set  out  in  said  plea,  in  the  words 
and  figures  following,  viz: 
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"?1,025.      Twelve  months  after  date,  we  or  either  of 

us,  promise   to  pay  Cakb   P.  Houston,  executor  of  Miss 

Ann  Guy,  deceased,  one  thousand  and  twenty-five  dollars, 

for  value  received.       February  the  20th,  1863. 

"R.  B.  McLean,       [Seal.] 
"Richard  Nance,    [Seal.]^' 

In  his  second  plea,  McLean  alleged  that  the  bill 
single  was  executed  and  delivered  to  the  plaintiff,  as  ex- 
ecutor of  Ann  Guy,  for  the  price  of  a  certain  slave  sold 
by  said  Houston,  as  executor  of  Ann  Guy,  deceased,  at 
public  sale;  "that  said  Houston  fraudulently  represented  to 
all  persons  at  said  sale,  that  he  was  the  executor  of  the 
last  will  and  testament  of  said  Ann  Guy,  deceased,  when 
in  fact  he  had  not  proved  the  will  of  said  Ann  Guy,  and 
given  bond  and  qualified  as  such  executor;  which  facts 
were  fraudulently  withheld  from  the  bidders  at  said  sale. 
Defendant  further  avers  and  says,  that  he  never  offered 
to  return  said  slave  to  said  Houston,  because  he  did  not 
know  that  said  Houston  had  not  proven  said  will,  given 
bond  and  qualified,  when  he  sold  said  slave  as  aforesaid, 

until  the  —  day  of  ,  1864;   and   at  that  time,  said 

defendant  had  no  power  or  control  of  said  slave;  he 
had  gone  off,  and  was,  practically,  free,  and  could  not 
be  returned  He  further  states,  that  he  was  disturbed 
in  his  possession  of  said  slave,  who  became  a  freeman. 
He  further  says  that  said  Houston  has  never  made  him 
a  title  to  said  slave.  Whereupon,  defendant  says  that 
the  consideration  of  said  bill  single  has  wholly  failed. 
All  of  which  he  is  ready  to  verify." 

The  plaintiff,  in  the  court  below,  filed  a  special  de- 
murrer to   said  plea,    alleging,    as   causes   of    demurrer: 
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First,  that  the  defendant  had  never  tendered  said  slave 
back.  Second,  because  there  is  no  averment  in  the  plea 
that  said  slave  was  ever  recovered  from  him  by  the 
proper  owner,  or  any  other  person  whatever.  Third,  be- 
cause, having  taken  title  under  Houston,  he  must  place 
Houston  in  the  same  condition  he  was  in  before  the  sale 
and  purchase.  Fourth,  the  plea  is  double.  Fifth,  it  is 
wholly  immaterial,  in  this  state  of  the  case,  whether  the 
plaintiff  ever  made  him  a  title  in  writing  or  not.  Sixth, 
because  the  time  is  not  named  when  the  information  of 
the  alleged  fraud  came  to  his,  defendant's,  knowledge. 

The  demurrer  was  sustained  at  December  Term,  1867, 
and  thereupon,  a  jury  was  impanneled,  who  found  for 
the  plaintiff,  on  the  plea  of  nil  debit;  and  judgment 
having  been  rendered  in  his  favor,  and  defendant's  mo- 
tion for  a  new  trial  having  been  overruled,  the  latter 
prayed  and  obtained  an  appeal  in  the  nature  of  a  writ 
of  error,  to  this  Court.  There  is  no  bill  of  exceptions; 
and  the  only  question  here  is,  upon  the  validity  of  the 
second  plea. 

The  plea  does  not  contain  any  direct  or  explicit 
averment  that  it  was  represented  by  the  defendant  in 
error,  that  Ann  Guy  was  the  owner  of  the  slave  at  the 
time  of  her  death,  or  that  he  had  authority  under  the 
will,  or  as  her  executor,  to  make  the  sale  or  to  make  the 
title;  though  it  may,  perhaps,  be  inferred  that  these 
propositions  are  embraced  in  the  averments  that  the 
slave  was  sold  by  said  Houston  as  executor,  at  the  pub- 
lic sale,  and  that  he  fraudulently  represented  himself  as 
executor,  when,  in  fact,  he  was  not  legally  authorized  to 
act  in  that  character.      The  substance  of  the  plea  seems 
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to  be,  that  the  "bill  single,"  (if  it  may  be  properly  so 
styled,  since  the  Code  has  abolished  the  use  of  private 
seals  in  written  contracts,)  was  executed  without  consid- 
eration, or  that  there  was  an  entire  failure  of  considera- 
tion, owing  to  the  fraudulent  representation  of  the  ex- 
ecutor, that  he  had  the  right  to  make  sale  of  the  slave, 
when  he  had  no  such  right,  and  that  his  sale  would 
confer  a  good  title  upon  the  purchaser,  when  it  did  not. 
Treating  this  as  the  substance  of  the  plea,  and  rejecting, 
as  surplusage,  the  causes  assigned  in  it  for  not  returning 
the  slave,  we  hold  that  the  plea  is  good  under  section 
2884  of  the  Code,  which  provides,  in  substance,  that 
any  pleading  shall  be  sufficient  when  it  conveys  a  rea- 
sonable certainty  of  meaning,  and  when,  by  a  fair  and 
natural  construction,  it  shows  a  substantial  cause  of  ac- 
tion or  defense.  Although  the  Act  of  1860,  c.  33,  p. 
27,  authorizes  parties  to  plead  in  accordance  with  the 
laws  existing  on  the  subject  of  pleading  before  and  at 
the  time  of  the  passage  of  the  Code,  it  does  not  repeal 
section  2884;  and  we  are  constrained,  in  this  case,  to 
look  at  the  substance  rather  than  the  form  of  the  plea. 

It  is  provided  in  the  Code,  section  1806,- that  the 
want  or  failure,  in  whole  or  in  part,  of  the  considera- 
tion of  a  written  contract,  may  be  shown  as  a  defense, 
total  or  partial,  as  the  case  may  be,  to  an  action  brought 
by  any  one  who  is  not  an  innocent  and  bona  fide  holder; 
and  section  1804  provides,  in  its  second  clause,  that 
"the  addition  of  a  private  seal  to  an  instrument  of 
writing  hereafter  (thereafter)  made  shall  not  affect  its 
character  in  any  respect.'^  Under  these  sections,  but 
especially  the  last,  which   places  a  sealed    instrument  on 
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the  footing  of  a  promissory  note^  we  hold  that  the  want^ 
or  failure^  of  consideration^  may  be  pleaded  to  a  sealed 
instrument^  as  it  might  have  been  pleaded  to  an  unseal- 
ed instrument  before  the  Code.  Did  any  doubt  exist  as  to 
the  correctness  of  this  construction,  there  can  be  no  doubt 
as  to  the  validity  of  the  plea,  under  section  2918,  sub- 
sections 2  and  3,  which  provide  that  "the  defendant  may 
plead,  by  way  of  set-off,  or  cross  action,  *  *  *  * 
any  matter  arising  out  of  the  plaintiff's  demand,  and  for 
which  the  defendant  would  be  entitled  to  recover  in  a 
cross  action;  any  matter  growing  out  of  the  original 
consideration  of  any  written  instrument,  for  which  the 
defendant  would  be  entitled  to  recover  in  a  cross  action," 
The  section  last  quoted  was  construed  by  this  Court, 
in  the  case  of  Ford  v.  Thompson,  1  Head,  265,  which 
was  an  action  of  debt  brought  upon  a  note  executed  for 
a  slave,  sold  with  a  written  warranty  of  soundness  and 
of  good  title,  and  the  note  assigned  after  it  fell  due. 
The  defense  was  a  failure  and  want  of  consideration, 
and  the  defendant  offered  to  prove  that  the  slave  was 
diseased  and  unsound  at  the  time  of  the  sale;  to  read 
the  bill  of  sale  warranting  title  and  soundness,  and  also 
to  read  a  certified  copy  of  a  deed  of  trust  executed  by 
his  vendor,  prior  to  the  sale,  conveying  the  slave  to  a 
trustee  for  the  benefit  of  his  creditors.  The  Circuit 
Court  refused  to  admit  the  evidence,  on  the  ground 
"that  the  defendant  still  had  the  slave  in  his  possession, 
and  had  not  been  disturbed  in  the  possession  of  the 
same;"  but  it  was  held  by  this  Court,  McKinney,  Judge, 
delivering  the  opinion,  that  "the  exclusion  of  the  evi- 
dence   was    erroneous,   in    every    view  of    the  case,   but 
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more  especially  under  the  Act  of  1856,  c.  71,  substanti- 
ally incorporated  into  the  Code,  section  2918/'  and  that 
"the  evidence  offered  was  admissible  either  to  establish 
a  partial   or   total   failure,   or  want  of  consideration/' 

That  case,  in  its  prominent  features,  is  similar  to, 
and  in  one  particular,  stronger  than  the  present.  There, 
the  vendor  had  made  a  bill  of  sale  warranting  title  and 
soundness;  but  here,  the  plea  does  not  aver  the  exist- 
ence of  a  bill  of  sale,  and  the  warranty  can  only  be 
inferred  from  the  fiicts  stated,  from  which  it  may  be 
implied  that  there  was  a  sale  of  the  slave,  by  a  person 
having  the  visible  ownership  and  possession,  who  con- 
tracted that  he  had  a  lawful  right  to  make  the  sale, 
according  to  the  principle  stated  in  Word  v.  Cavin,  1 
Head,  508.  In  Conner  v.  Crunk,  2  Head,  249,  it  is  said 
that  "if  redress  is  sought  against  a  party  who  has  made 
no  warranty,  the  difficulty  is  out  of  the  way,  and  a  ten- 
der of  the   property   unnecessary  as  a   pre-requisite." 

Without  commenting  upon  the  case  of  Conner  v.  Crunk, 
or  the  distinction  drawn  in  the  opinion,  2  Head,  248, 
249,  between  that  case  and  the  case  of  Rosson  v.  Hancock, 
3  Sneed,  436,  in  which  latter  case  Judge  Harris  dissent- 
ed; and  without  reviewing  the  cases  of  Sample  y,  Looney, 
1  Cooper's  Overton's  Tenn.  R.,  66  foot  p,,  and  the  cases 
there  cited  by  the  editor,  or  citing  further,  the  cases  in 
which  the  doctrine  as  to  recoupment  of  damages  has 
been  considered,  it  is  sufficient  to  declare  that,  under  the 
section  of  the  Code  above  referred  to,  and  in  accordance 
with  the  cases  of  Ford  v.  Thompson,  and  Conner  v.  Crunk, 
it  is  not  necessary,  where  there  was  fraud  in  the  sale  of 
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property,  that  the  plea  should  aver  it  was  returned,  or 
offered  to  be  returned.  In  the  case  of  Gwinther  v.  Gerding, 
3  Head,  197,  which  was  an  action  on  the  case  for  deceit 
in  the  sale  of  land,  and  turned  upon  the  isolated  ques- 
tion of  a  false  representation  as  to  title,  it  was  held  that 
the  action  could  be  maintained.  It  is  said  in  the  opin- 
ion, p.  201,  that  "fraud  vitiates  the  contract,  and  the 
injured  party  may  elect  to  treat  the  deed,  or  contract, 
as  a  nullity,  and  resort  to  an  action  on  the  case  for 
deceit.^'  It  is  said,  further,  that  "in  this  view,  it  can 
not  be  at  all  important  whether  the  contract  was  executed 
or  executory;  or  whether  the  deceit  was  in  relation  to 
a  thing  included  in  the  deed  or  something  extrinsic,  or 
whether  the  subject  was  real  or  personal  property."  In 
the  case  of  Mvllina  v.  Jones,  1  Head,  517,  which  was  an 
action  of  debt  upon  a  bill  single,  it  was  pleaded,  among 
other  things,  that  the  bill  single  was  executed  to  secure 
the  payment  of  a  part  of  the  consideration  money  of  a 
tract  of  land,  for  the  conveyance  of  which,  in  fee,  the 
vendors  had  executed  their  title  bond,  but  that,  at  the 
time  of  the  sale,  /hey  had  no  title,  legal  or  equitable, 
to  said  tract  of  land,  and  had  not  since  acquired  any; 
and  this  Court  held,  that,  since  the  Act  of  1850,  c.  60, 
the  consideration  may  be  inquired  into  between  the 
original  parties  to  the  note;  that  the  consideration, 
according  to  the  plea  in  that  case,  had  entirely  failed 
for  want  of  title  in  the  vendors,  and  that  the  contract, 
being  void  for  fraud,  the  purchaser  might  treat  the  whole 
as  a  nullity,  and  avoid  the  note.  1  Head,  518,  519. 
We  hold,  accordingly,  that  because   of   the  allegation 
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of  fraud  in  this  case,  the  Circuit  Court  erred  in  sus- 
taining the  demurrer  to  the  plea.  In  considering  the 
case,  we  have  rejected  the  statement  in  the  plea  of  the 
reasons  for  not  returning  the  slave,  as  surplusage,  for  the 
reason  that  if  there  was  fraud  in  the  sale,  such  an  offer 
was  unnecessary.  If  it  were  important,  we  would  con- 
sider the  averments,  that  ''the  slave  had  gone  off,  and 
was  practically  free,"  and  that  defendant  was  "disturbed 
in  his  possession  of  said  slave,  who  became  a  freeman," 
as   utterly    insuJBficient. 

Upon  the  legal  admission  by  the  demurrer,  of  the 
truth  of  the  plea,  we  hold,  of  course,  that  there  was 
fraud  in  the  sale  of  the  slave,  and  remand  the  cause, 
to  the  end  that  the  plaintiff  may  file  a  proper  replica- 
tion to  the  plea.  There  is  nothing  in  the  record  to 
show  under  what  circumstances  the  executor  acted,  or 
whether  he  was  authorized  to  act  by  the  parties  really 
interested,  or  whether,  after  his  qualification,  there  were 
any  acts  done  by  him  and  the  purchaser,  or  either,  to 
ratify  the  sale;  and,  upon  these  hypothetical  questions, 
we  indicate  no   opinion. 
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J.  G.  Woods,  Administrator,  &c.,  v.  F.  W.  Rankin,  J. 
P.  Miller  and  Wm.  A.  Ransom. 

1.  Usury. '^     Compormd  interest  is  not,    A  note  stipulating  to  pay  compound 

interest  is  not  illegal. 

2.  Compound  Interest.     Construction  of  eontrttct.    A  stipulation  to  pay 

compound  interest  on  a  sum,  from  a  date  stated,  construed  to  mean  that 
from  that  date  interest  is  to  commence,  and  that  at  the  end  of  each  year 
thereafter,  interest  for  the  year  will  be  added  to  the  principal,  and  that 
the  interest  for  the  next  year  will  be  computed  on  the  aggregate  prin- 
cipal and  interest. 

3.  Same.     ComptUation  of.    Compound  interest,  in  the  absence  of  any  spe- 

cific designation  of  tlie  mode,  will  be  held  to  mean  with  annual  rests. 


FROM   RUTHERFORD. 


Appeal  in  the  nature  of  a  writ  of  error,  from  the  Cir- 
cuit Court,  J.  W.  Phillips,  J.,  rendering  the  judgment. 

J.  B.  Palmer,  for  the  plaintiff,  insisted  that  this  was 
a  sale  of  lands,  not  a  loan;  and  cited  3  Pars,  on  Contr., 
pp.  106,  107,  108;  Story  on  Contr.,  §  592;  Chitty  on 
Contr.,  5th  Am.  ed.,  bottom  p.  710;  2  Parsons  on  Bills 
and  Notes,  p.  406,  et  seq.;  Touaey  v.  Robinson,  1  Mar., 
663.  Compound  interest  legal.  Hale  v.  JfTafe,  1  Cold., 
233;  Union  Bank  v.  WiUkma,  3  Cold.,  579;  5  Hum., 
408. 


^  For  late  cases  on  usury,  see  Battle  v.  Shute,  3  Head,  547;  Wetmore  v. 
Brien,  8  Head,  723;  MaHin  v.  Nash.  B.  &  L.  Asi'n,  2  Cold.,  418 ;  Carxtihen, 
Ej^rsj  V.  Andrews,  2  Ck)ld.,  378;  BoUon  v.  Street^  3  Cold.,  31 ;  Tamer  v.  Oc?um, 
3  Cold.,  455 ;  LindMey  v.  James,  3  Cold.,  477;  Parham  v.  PuUiam,  5  Co'd., 
609;  Bumpass  v.  ReamSy  1  Sneed,  597;  Eistimnji  v.  Weils  &  Ewing,  8  Hum., 
488;  Porter  v.  Jones,  6  Cold.,  313;  McFen^n  v.  White,  6  Cold.,  499;  CaUv. 
Blair,  6  Cold.,  639. 


DECEMBER  12,  1870.  47 

J.  G.  Woods,  AdmV,  &c,  v-  F.  W.  Bankin  et  ais. 

E.  H.  EwiNO,  with  whom  was  Hancock,  for  the  de- 
fendants, cited  the  Code,  1943,  1944,  1945;  Union  Bank 
V.  WilUamSy  3  Cold.,  579;  distinguished  Hale  v.  Hale,  1 
Cold.,  233,  from  this  case;  .commented  on  Kellogg  v. 
IBckok,  1   Wend.,  521,  cited  in  Hale  v.  Hale. 

Deaderick;  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff,  as  administrator  of  Wm.  C.  Fletcher, 
brought  suit  in  the  Circuit  Court  of  Rutherford  County, 
against  the  defendant,  upon  the  following  note  under  seal : 
"$4,300.  On  the  1st  day  of  December,  1866,  I  prom- 
ise to  pay  J.  P.  Miller  forty-three  hundred  dollars,  for 
value  received,  for  a  tract  of  land  in  the  county  of  Ruth- 
erford, State  of  Tennessee,  bearing  compound  interest 
from  Ist  December,  1856.  This,  August  26,  1856. 
"[Seal.]  F.  W.  Franklin." 

On  the  5th  of  November,  1857,  J.  P.  Miller,  the 
payor,  assigned  the  note  to  Wm.  A.  Ransom,  waiving 
demand  and  notice,  for  value  received;  and  on  the  1st  of 
Januaiy,  1859,  Wm.  A.  Ransom,  for  value  received,  as- 
signed the  note,  waiving  demand  and  notice,  to  Wm.  C. 
Fletcher,  the  intestate  of  the  plaintiff. 

At  the  July  Term,  1867,  of  the  Court,  the  defendants 
craved  oyer  of  the  note  sued  on,  set  it  out,  with  the  en- 
dorsements thereon,  and  demurred  to  the  plaintiff's  dec- 
laration, upon  the  ground  "that  the  note  declared  on  is 
void  in  law,  for  the  reason  that  it  is  stipulated  on  the 
face  of  said  note,  that  the  amount  of  money  therein  agreed 
to  be  paid  shall  bear  compound  interest  from  December 
1,  1856,  which  said  stipulation  is  illegal,  and  renders  the 
note  void." 
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His  Honor,  the  Circuit  Judge,  sustained  the  demurrer, 
rendered  judgment  against  the  plaintiff  for  the  costs  of  the 
cause,  from  which  judgment  the  plaintiff  appealed  in  error 
to  this  Court 

Compounding  interest  is  the  charging  of  interest  against 
a  debtor  upon  a  sum  which  has  accrued  as  interest  upon 

» 

the  principal  debt.  This  is  not  allowed  by  law,  except 
in  cases  where  the  debtor  expressly  contracts  to  pay  it. 
If  the  debtor,  at  the  time  of  contracting  the  debt,  agree 
to  pay  interest  upon  interest,  such  a  contract  is  not  ille- 
gal. At  the  time  of  the  creation  of  the  debt,  the  cred- 
itor may  stipulate  with  his  debtor  for  the  payment  of 
the  interest  thereon  at  stated  periods,  with  the  condition 
expressed  upon  the  face  of  the  obligation  for  the  debt, 
that  if  the  interest  is  not  paid  at  the  times  stipulated 
for  its  payment,  it  should  thereafter  bear  interest.  Or 
separate  notes  for  the  interest  upon  the  debt  might  law- 
fully be  taken,  to  fall  due  at  the  periods  at  which  the 
interest  upon  the  principal  debt  would  amount  to  the 
sums  for  which  they  were  severally  given;  and  such  notes, 
if  not  paid  when  they  fell  due,  would  bear  interest,  and 
would  be  enforced  in  our  courts,  as  executed  on  a  good 
and  sufficient  consideration.  In  either  case,  the  promise 
would  be  to  pay  only  the  amount  that  would  be  due  to 
the  creditor,  for  interest  at  the  time  at  which  the  debtor 
was  bound  by  his  contract  to  pay  it.  So  that  there  would 
be  upon  the  face  of  such  contracts  no  obligation  or  prom- 
ise to  pay  more  than  legal  interest  upon  the  sum  due, 
and  therefore  an  agreement  to  pay  interest  upon  interest 
is  neither  illegal  nor  usurious. 

Usury  is  taking  by  the  lender  from  the  borrower,  or 
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by  the  creditor  from  the  debtor,  more  than  six  per  cent, 
per  annum  for  the  use  of  money;  and  it  is  insisted  by 
defendants  that  the  note  sued  on  in  this  case  is  an  obli- 
gation of  this  character^  and  that  it  is  therefore  illegal 
and  void. 

It  therefore  becomes  necessary  to  construe  the  instru- 
ment sued  on  in  this  case. 

The  mutual  intention  of  the  parties  to  the  instrument 
or  contract  is  the  great,  and  sometimes  difficult  object  of 
inquiry,  when  the  terms  of  it  are  not  free  from  ambigu- 
ity. To  carry  that  intention  into  effect,  the  law,  when  it 
becomes  necessary  to  do  so,  will  control  even  the  literal 
terms  of  the  contract.  Many  cases  are  given  in  which 
the  plain  intent  has  prevailed  over  the  strict  letter  of  the 
contract. 

If  the  language  employed  in  the  contract  is  of  equiv- 
ocal meaning,  or  susceptible  of  two  interpretations,  one  of 
which  would  make  it  legal,  and  the  other  illegal,  that 
construction  should  be  accepted  which  would  make  it  le- 
gal. These  rules  of  construction  prevail  alike  in  courts 
of  law  and  of  equity,  and  apply  to  all  written  contracts, 
whether  they  are  or  are  not  under  seal. 

The  $4,300  for  which  the  note  was  executed,  is  the 
principal.  As  written,  the  promise  is  to  pay  "|4,300, 
bearing  compound  interest."  Yet  it  is  manifest  that  it 
was  not  the  intention  of  parties  that  "compound  interest," 
which  refers  to  a  mode  rather  than  a  rate  of  computa- 
tion, should  be  calculated  on  the  $4,300.  The  terms 
"compound  interest,"  by  their  legal  signification,  preclude 
their  application  to  interest  arising  from  the  principal 
debt.      They  do  not  mean  any  rate  of  interest,   legal  or 
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illegal,  upon  the  principal  debt;  but  mean  interest  arising 
from  interest  previously  accrued,  in  contradistinction  to 
simple  interest,  which  arises  directly  out  of  the  principal 
debt. 

We  hold  that  the  proper  construction  of  the  note  sued 
on  is,  that  it  is  a  promise  to  pay  $4,300  on  1st  Decem- 
ber, 1866,  with  interest  from  December  1,  1856,  which 
interest  is  to  be  compounded  at  the  end  of  every  year, 
and  become  principal,  and  bear  interest.  We  hold,  there- 
fore, that  the  note  sued  upon  is  not,  upon  its  face,  ille- 
gal or  usurious,  and  that  the  Circuit  Judge  erred  in  sus- 
taining the  demurrer. 

Let  the  judgment  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings. 

Freeman,  J.,  dissented. 


P.  F.  Tedder  v.  C.  C.  Odom  et  ah. 

Appeal  Practice.  Motion  to  dismiss.  When  to  he  made.  Appeal  prayed, 
but  bond  giyen  after  the  time  allowed,  a  motion  to  diBmias  the  appeal  at 
the  fourth  term  after  the  record  is  filed,  comes  too  late. 

Case  cited :  Gillespie  v.  Goddardj  1  Heis.,  777. 


FROM    CANNON. 


Motion  to  dismiss  entered  by  Jajs.  S.  Barton. 
J.  L.  Fare,  for  appellant. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Defendants  move  to  dismiss  the  appeal  because  the 
appeal  bond  was  not  executed  until  the  expiration  of  the 
time  allowed  by  the  decree  for  giving  bond. 

The  decree  was  rendered  on  the  23d  of  August,  1867, 
allowing  complainaot  until  the  second  rule  day,  which 
was  the  first  Monday  of  October,  1867,  to  give  his  ap- 
peal bond.  The  bond  was  not  executed  until  the  17th 
of  October,  1867.  The  transcript  was  filed  in  this 
Court  on  the  30th  of  October,  1867.  It  follows  that 
the  cause  has  been  here  for  three  full  terms,  and  the 
motion  to  dismiss  is  now  made  at  the  fourth  term, 
when  the  complainant  would  have  no  right  to  file  the 
transcript  for  writ  of  error,  if  the  appeal  should  be  dis- 
missed. The  motion  comes  too  late.  This  Court  held, 
at  Knoxville,  in  the  case  of  Gillespie  v.  Goddardj^  that 
irregularities  in  bringing  up  cases  on  appeal  were 
waived,  unless  the  motion  to  dismiss  was  made  at  the 
first  term  after  the  filing  of  the  transcript.  Of  course 
this  rule  would  be  relaxed  upon  good  cause  shown  for 
not  making  the  motion  at  the  first  term.  In  this 
case,  the  motion  is  not  made  until  the  fourth  term,  and 
must  be  disallowed.  The  cause  will  be  tried  on  its 
merits.^ 

i  1  Heifl.,  777.  ^  See  S.  C,  post  68. 
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Wm.  B.  Young  v.  C.  M.  Donaldson  d  aL 

1.  Return  ok  Execution.    Intufficient.    Motion  for.    Satufaetion,     No 

judgment  by  motion  will  be  rendered  for  a  false  or  insufficient  return 
of  an  execution  upon  which  the  plaintiff  has  entered  satisfaction,  in 
the  absence  of  any  proceeding  or  evidence  to  attack  the  entry. 

2.  JuixJMENT  BY  MoTiON.     Satisfied  Execution.    Where,  at  the  time  of  the 

motion,  nothing  is  due  on  the  execution,  there  is  no  mm  for  which  to 
render  judgment,  or  on  which  to  compute  damages.^ 
Coffin  V-  OnUeher,  2  Sneed,  360,  explained  and  approved ;  Smith  v.  F<m- 
bibboTj  1  Swan,  110,  cited. 

3.  Waiver.    Waiver  of  right  to  judgment  for  official  default.  ^    Bamet  v. 

White,  2  Swan,  442;  IHggy,  McDonald^  2  Hum.,  389;  Wright  v.  Joh'MM^, 
3  Sneed,  407,  cited. 


MOTION  IN  THIS  COURT. 


M.  M.  Brien,  for  the  plaintiff. 

Ed.  Baxter,  for  defendant 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  by  motion  in  this  Court  against 
the  Sheriff  of  Davidson  County  and  his  sureties  upon 
his  official  bond,  for  an  insufficient  return.  On  the  10th 
of  June,  1868,  a  writ  of  venditioni  exponoB  issued  from 
this  Court,  directing  the  sale  of  a  tract  of  land  which 
had  been  levied  on  by  virlue  of  an  execution  upon  a 
judgment  rendered  in  this  Court  on  the  16th  of  Febru- 
ary, 1869,  for  $862.50  and  costs,  in  the  case  of  WUliam 


^See  Dunnowiy  ▼.  CoUier,  ante  p.  10.  */6td. 
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B.  Young  v.  A.  Oreal.  The  process  came  to  the  hands 
of  one  of  defendant's  deputies^  who  made  return  thereof 
as  follows:  "Came  to  hand  June  15,  1868,  and  execut- 
ed by  levying  the  same  upon  the  within  described 
property,  and  selling  the  same  on  the  12th  of  Septem- 
ber, 1868,  at  the  Court-house  door,  in  the  city  of  Nash- 
ville, for  sixty  dollars  and  sixty-five  cents,  to  Mary  J. 
Creal. 

[Signed]  M.  C.  Austik,  D.  Sheriff''. 

On  the  2nd  of  October,  1868,  the  plaintiff  undertook 
to  redeem  the  land,  in  pursuance  of  the  provisions  of 
the  Code,  section  2128,  by  bidding  the  amount  of  his 
debt,  paying  the  costs  and  refunding  to  the  purchaser 
the  amount  bid  by  her,  and  the  following  memorandum 
was   written   by   him   upon   the  back  of  the   writ: 

^'Nashville,  Oct.  2,  1868. 

"I  this  day  raise  the  bid  on  the  land  sold,  to  the 
full  amount  of  my  debt,  or  balance  of  same,  and  cost; 
that  is,  I  bid  for  the  land  nine  hundred  and  forty-four 
dollars,  the  principal  and  interest  of  my  debt  to  the 
12th  of  September,  1868,  and  cost  of  suit.  I  have  paid 
the  cost,  and  directed  the  clerk  to  refund  to  Mr&  Creal 
the   amount  of  her  bid.  Wm.  B.  Young." 

The  question  of  law  arirfes  upon  the  effect  of  this 
proceeding  on  the  part  of  the  plaintiff.  It  was  an  at- 
tempt to  redeem  the  land,  which,  under  the  statute,  any 
bona  fide  creditor  had  a  right  to  make.  Though  irreg- 
ular and  inartificial,  we  do  not  pronounce  upon  its  va- 
lidity, and  such  a  question  cannot  be  considered  in  this 
form  of  proceeding.  The  Code  authorizes  a  judgment 
by   motion  for  a  false   or  insufficient  return   of  an  exe- 
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cution,   for  the    amount  due   upon    such    execution,   and 
twelve  and  one  half  per   cent,   damages — §    3594. 

The  insufficiency  of  the  return  is  not  disputed  in  this 
case;  but  it  is  urged  that  there  is  nothing  due  the  plain- 
tiff, he  having  satisfied  the  writ  by  the  full  amount  of 
his  debt. 

The  remedies  against  Sheriffs  and  other  officers,  for 
official  misfeasance  or  malfeasance,  should  be  rigidly  en- 
forced; but  this  peculiar  remedy,  summary,  harsh,  and  in 
derogation  of  the  common  law,  being  very  susceptible  of 
abuse,  and  which  may  be  converted  into  a  most  facile 
instrument  of  injustice,  must  be  confined  within  the  lim- 
its marked  out  by  the  law.  "The  liability  of  the  offi- 
cer," said  Judge  Totten,  "must  not  be  arbitrary,  but 
must  depend  upon  the  truth  and  justice  of  the  case.  He 
must  be  held  liable  only  for  the  amount  due  upon  the 
execution."  Smith  v.  Vanbibbery  1  Swan,  110.  If  he  is 
in  default  by  non-return,  or  false  return,  or  insufficient 
return,  he  becomes  liable  for  the  debt,  interest,  and  the 
twelve  and  one-half  per  cent,  damages.  But  the  plaintiff 
may  lose  his  remedy  by  giving  his  sanction  and  ratifi- 
cation to  the  misfeasance  of  the  officer,  and  by  taking 
benefit  and  advantage  under  it. 

We  can  look  only  to  the  execution  to  ascertain  what 
is  due  the  plaintiff;  and  the  inquiry  is,  what  is  due  him 
at  the  moment  he  invokes  the  judgment  of  the  Court, 
In  looking  to  the  execution,  we  find  that  the  debt  is  sat- 
isfied and  discharged;  there  is  nothing  due.  The  plain- 
tiff has  undertaken  to  secure  his  debt  by  a  redemption 
of  the  land.  The  execution  does  not  inform  us  whether 
or  not  he  was  successful,  and  in  this  proceeding  we  can 
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not  inquire.  The  time  allowed  for  redemption  has  ex- 
pired. He  may  be  in  the  possession  of  the  land,  for 
aught  we  know,  at  this  moment,  claiming  and  holding 
under  this  proceeding  in  full  discharge  of  his  execution ; 
or,  if  evicted  by  paramount  title,  he  has  not  shown  it, 
and  we  have  nothing  before  us  but  a  satisfaction  of  the 
writ  under  his  own  sign  manual.  Upon  a  proper  pro- 
ceeding, perhaps,  the  satisfaction  might  be  set  aside,  and 
the  motion  for  the  debt,  interest  and  damages,  might  be 
sustained.^  But  such  a  case  is  not  presented.  It  is 
clear  that  the  plaintiff  must  fail  upon  his  motion, 
for  the  debt  and  interest;  and  it  remains  to  be  consid- 
ered whether  his  right  to  the  twelve  and  a  half  per 
cent,  damages  attaches  upon  the  proof  of  the  insufficient 
return.  If  the  plaintiff,  by  his  sanction  and  ratifica- 
tion of  the  return,  has  waived  his  right  to  this  motion 
for  his  debt  and  interest,  upon  what  principle  can  he 
demand  the  damages  fixed  by  statute  for  the  insufficient 
return  ?  The  damages  are  in  the  nature  of  a  penalty  for 
an  official  default,  and  are  to  be  measured  by  the  amount 
due  at  the  time  of  the  judgment.  The  motion  lies,  in 
the  language  of  the  statute,  for  the  amount  due  upon 
such  execvJtioUy  and  twdve  and  one-half  per  cent,  damages. 
There  must  be  some  amount  due  on  the  execution  upon 
which  the  damages  are  to  be  estimated.  It  has  been 
held  by  this  Court,  that  the  tender  of  the  amount  due 
on  the  execution,  after  notice,  but  before  judgment,  is  no 
ground  of  defense  against  the  motion.  The  failure  to 
return   according  to  law   fixes  the  liability  of  the  officer, 


See  Lane  v.  ManhctU,  1  Heia.,  30 ;  Swagyerty  v.  Smithy  Ib.^  403. 


66  NASHVILLE: 


W.  B.  YouDg  V.  C.  M.  Donaldson  et  a/. 


which  can  not  be  discharged  by  a  tender.  Chaffin  v. 
CnUoherf  2  Sneed,  360.  This  doctrine  we  do  not  con- 
trovert. The  plaintiff  has  a  right  to  his  damages  of 
twelve  and  one-half  per  cent.  The  officer's  liability  had 
attached.  The  plaintiff  could  not  be  compelled  to  re- 
linquish his  right  by  an  acceptance  of  the  tender.  But 
if  he  had  accepted  the  tender,  and  satisfied  the  execution, 
there  would  have  been  nothing  due  upon  which  an  es- 
timate of  the  damages  could  be  made.  We  apprehend 
that  no  court,  in  such  a  case,  would  have  given  judg- 
ment for  damages.  We  would  take  it  as  an  exceeding 
hardship,  which  can  find  no  sanction  in  soiind  authority, 
and  certainly  none  in  the  instincts  of  justice,  if  an  offi- 
cer, ignorant  of  the  forms  of  law,  had  made  a  return, 
which,  however  inartificial  and  insufficient  in  law,  had 
nevertheless,  rasulted  in  satisfying  the  plaintiff's  debt, 
and  yet,  for  his  harmless  blunder,  he  should  be  subjected 
to  the  penalty  prescribed  by  the  statute,  of  paying  to  the 
plaintiff  twelve  and  one-half  per  cent,  for  doing  liim  the 
favor  of  collecting  his  debt.  And  that  is  precisely  this 
case.  Upon  examination  of  the  authorities,  it  will  be 
seen  that  it  is  only  in  cases  where  the  debt  or  a  part  of 
it  is  due  at  the  time  of  the  motion  that  the  damages  are 
given.  Thus,  in  the  case  of  Barnes  v.  White,  2  Swan, 
442,  it  is  held  that  the  fact  that  the  plaintiff  in  a  judg- 
ment, has  an  alias  execution  to  issue,  and  receives  a  par- 
tial payment  of  his  judgment  after  the  Sheriff  has  ren- 
dered himself  liable  by  an  insufficient  return  of  the  first 
execution  issued,  is  no  waiver  of  the  right  to  have  judg- 
ment by  motion  against  the  Sheriff  for  tJie  remainder  of 
the  judgment,  and  the  damages  given  by  statute. 
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The  plaintiff  in  this  case,  having  adopted  the  return 
— shaving  by  his  solemn  admission  here  of  record,  ac- 
knowledged the  payment  of  his  debt — cannot  now  be 
heard  after  the  lapse  of  more  than  two  years,  to  com- 
plain. He  has  waived  his  right  to  do  so  by  his  delib- 
erate sanction  of  the  act  of  the  Sheriff,  and  by  taking  a 
benefit  under  it.  This  doctrine  of  waiver  was  carried 
much  farther  in  the  case  of  Trigg  v.  McDonald,  2  Hum., 
889,  which  was  a  case  of  false  return.  In  that  case, 
the  Sheriff  made  part  of  the  money,  and  paid  it  to  the 
plaintiff's  attorney.^  "It  is  laid  down,"  said  Judge  Green, 
"in  the  book  heretofore  quoted — Watson  on  Sher.,  204 — 
that  if  a  Sheriff  return  that  he  has  levied  part  only  ot 
the  sum  directed  to  be  levied  on  the  fi,  fa.,  the  plaintiff, 
by  receiving  the  money  which  the  Sheriff  returns  that  he 
has  levied,  waives  his  action  against  the  Sheriff  for  a 
fiilse  return."     Et  vuL,  Wright  v.  Johnson,  3  Sneed,  407. 

If  then  there  be  no  del^t,  how  can  the  plaintiff 
take  his  judgment  for  damages?  The  damages  are  the 
incident  of  the  debt — they  spring  out  of  it  and  are  com- 
puted upon  it.  The  plaintiff  has  seen  proper  to  satisfy 
the  writ  and  thus  waive  his  right  to  a  motion  for  the 
debt;  and  as  the  law  entitles  him  to  what  is  due  at  the 
time  of  the  rendition  of  the  judgment,  and  twelve  and 
one-half  per  cent,  damages  thereon,  it  follows,  as  a  log- 
ical consequence,  that  if  there  be  no  debt  there  can  be  no 
damages. 

This  cannot  be  assimilated  to  a  case  where  only  a  par- 
tial payment  has  been  made,  or  even  to  a  case  where  the 

*See  ante,  Dunnaway  v.  CoUicr,  p.  10. 
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whole  has  been  paid  into  the  hands  of  the  Clerk.  In 
the  first  case  the  plaintiff  would  unquestionably  be  en- 
entitled  to  the  motion  for  the  balance^  and  his  damages 
thereon;  and  in  the  latter,  he  would  have  his  election  to 
waive  his  rights  and  accept  the  money,  or  to  decline  it 
and  proceed  against  the  officer  for  the  whole  debt  and 
damages  thereon.  But  in  a  case  like  this,  where  the 
plaintiff  has  adopted  and  ratified  the  insufficient  return, 
and  has,  according  to  the  record,  taken  benefit  under  it 
to  the  extent  of  the  full  satisfaction  of  his  judgment  and 
interest,  and  thus  in  a  manner  assured  the  impunity  of 
the  officer,  and  for  more  than  two  years  led  him  to  be- 
lieve that  the  debt  was  satisfied,  he  must  be  held  to  have 
waived  his  right  and  can  take  nothing  by  his  motion. 
For  these  reasons  the  motion  is  disallowed. 


Henry  McBroom,  Adm'r  of    Isaac  McBroom,   dec'd, 
V.  Henry  A.  Wiley,  Isaac   B.  Youno  et  al. 

1.  Confederate  Treasttry  Notes.  Hetwmed  in  course  of  dealing  to  the 
party  who  once  held  them.  Confederate  money  having  been  collected 
and  paid  into  the  office  of  the  Clerk  of  the  Court,  the  plaintiff  refusing 
to  receive  it,  the  defendant.  Young,  applied  to  borrow  it,  and  give  secu- 
rity, when  the  plaintiff  said  if  they  were  7nind  to  take  it,  it  was  all  right, 
*  *  ♦  but  he  would  not  take  the  money;  thereupon  Young  took  the 
money  and  executed  the  note  sued  on,  with  surety.  Young  had  previ- 
ously paid  the  same  money  to  the  defendants  in  the  execution,  they  pay- 
ing it  to  the  Sheriff,  Young  received  it  again  as  a  loan.  Held  that  he 
and  his  surety  were  liable  for  the  full  amount  of  the  note.^ 

^See  Bankin  v.  Crafty  1  Heis.  711. 
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2.  Chancery  Practtce.  Election.  A  defendant  in  equity  who  has  re- 
quired the  complainant  to  elect  which  of  two  Ruits  he  will  proceed  in, 
and  has  obtained  a  dismissal  of  the  suit  at  law  on  such  election,  will 
not  he  allowed  to  object  to  the  jurisdiction  in  equity. 


FROM   CANNON. 


In  the  Chancery  Court  at  Woodbury,  Hon.  Barclay 
Tillman  presiding. 

J.  S.  Barton,  for  complainant. 

J.  L.  Fare  and  M.  M.  Brien,  Jr.,  for  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Isaac  McBroom,  in  his  life-time,  recovered  a  judg- 
ment, in  the  Circuit  Court  of  Cannon  County,  against 
the  defendants,  Webb  &  Wiley,  for  about  two  thousand 
dollars  and  costs.  Execution  was  issued  thereon  to  the 
SheriflF  of  said  county,  who  collected  the  same  before  the 
return  term,  in  the  ensuing  February,  in  Confederate  Treas- 
ury notes,  and,  on  the  day  of  collection,  paid  the  amount 
into  the  hands  of  the  Clerk  of  said  court.  McBroom 
was  a  Union  man,  and  had  no  confidence  in  that  cur- 
rency. It  would  seem,  from  the  testimony,  that  he  was 
unwilling  to  receive,  but  afraid  to  refuse  it;  that  he  al- 
lowed it  to  remain  for  a  short  time,  in  the  Clerk's  office, 
and  never  did  actually  receive  it  into  his  own  hands; 
that  he  was  notified,  or  requested,  by  John  A.  Wood, 
the  Deputy  Clerk,  to  go  to  the  office  ana  receive  the 
notes  which  had  been  collected,  but  was  unwilling  to  do 
so,  and  said  he  would  not  take  it  unless  compelled ;  that 
the  debt  due  him  had  been  incurred  for  a  valuable  tract 
of  land,  and  was  the  largest  debt  he  had.     Among  others, 
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he  consulted  his  relative,  Wm.  Barton,  on  the  subject; 
and,  without  here  detailing  their  conversation,  it  will  suf- 
fice to  state  that  the  defendant,  Young,  understanding 
that  the  Confederate  money  was  in  the  office,  and  that 
McBroom  had  refused  to  take  it,  informed  Barton  that 
"if  he  would  receive  the  money  from  Webb  &  Wiley,  he 
would  take  it  off  his  hands  and  give  his  note  for  it,  with 
defendant,  B.  L.  McFerrin,  as  surety."  This  conversa- 
tion was  communicated  by  Barton  to  McBroom,  who  said 
that  "if  they  were  mhid  to  take  it,  it  would  be  all  right; 
that  the  note  proposed  was  good,  but  that  he*  himself 
would  not  take  the  money."  In  pursuance  of  this  un- 
derstanding, Young  "got  the  money;"  and,  on  the  11th 
of  December,  1861,  executed  his  note  therefor,  payable  to 
McBroom,  with  McFerrin  as  his  security;  and  McBroom 
executed  his  receipt  to  the  Clerk.  On  the  3d  of  Septem- 
ber, 1862,  Isaac  McBroom  departed  this  life,  and  com- 
plainant, having  been  duly  appointed  administrator  of  his 
estate,  instituted  his  action  on  the  note  against  Young  & 
McFerrin,  in  the  Circuit  Court  of  Cannon.  They  pleaded, 
in  substance,  that  the  note  was  founded  upon  an  illegal 
consideration,  and  that  the  amount  therein  stipulated  to  be 
paid  was  not  recoverable.  Pending  the  action  at  law, 
complainant  filed  this  bill  against  Wiley,  Webb,  Young 
and  McFerrin,  presenting  his  case  on  various  grounds,  not 
necessary  to  be  here  stated,  (among  others,  that  the  re- 
cord of  the  proceeding  in  his  case  against  Webb  &  Wiley 
was  lost,)  and  praying  for  discovery,  and  specific  as  well 
as  gdneral  relief.  A  special  demurrer  was  filed  to  the 
bill,  and  sustained  by  the  Chancellor,  at  October  Term, 
1866.       From  this    decree,  dismissing    the   bill    without 
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prejudice^  complainant  prosecuted  his  appeal  to  this  courts 
and,  on  30th  of  January,  1867,  a  decree  was  here  pro- 
nonnced,  in  which  it  was  declared  that  "it  appeared  to 
the  Coart,  from  the  allegations  in  the  bill,  that  the  al- 
leged satisfaction  of  the  judgment  recovered  by  Isaac  Mc- 
Broom,  in  his  life-time,  against  Webb  &  Wiley,  in  the 
Circuit  Court  of  Cannon  county,  was  the  real  considera- 
tion of  the  note  in  controversy  in  this  cause,  and  that  the 
payment  of  the  Confederate  money  was  only  colorable. 
The  Court  is,  therefore,  of  the  opinion,  (continues  the  de- 
cree,) that  a  court  of  equity,  looking  at  the  substance  of 
the  transaction,  would  disregard  the  payment  of  Confede- 
rate money,  and  set  up  the  real  consideration  of  the  note; 
and,  in  that  respect,  sustain  the  argument;  (?)  and  the 
Court,  being  also  of  opinion,  in  view  of  the  statements  of 
the  bill,  that  the  remedy  at  law  was  not  without  embar- 
rassment, and  that  the  ruling  of  the  Chancellor  was  er- 
roneous," etc.,  the  case  was  remanded,  to  the  end  that 
the  defendants  should  be  compelled  to  answer,  etc. 

After  the  cause  was  remanded,  the  facts  were  substan- 
tially found,  as  hereinbefore  recited,  and  as  charged  in  the 
bill,  with  the  exception  that  there  is  nothing  in  the  case 
to  implicate  Webb  &  Wiley  as  conspirators  with  Young  to 
compel  McBroom  to  receive  Confederate  Treasury  notes 
in  payment.  It  is  more  than  probable  that  the  state- 
ment in  their  answer,  although  not  evidence  against  Young, 
explains  the  whole  transaction.  They  state  that  Young 
was  indebted  to  them,  in  a  considerable  amount,  for  stock 
they  had  sold  him;  and  that  after  the  execution  against 
them,  in  favor  of  McBroom,  went  into  the  Sheriff's  hands, 
they  were  anxious  to  get  the  money  to  pay  it,  and  did  get 
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the  Confederate  Treasury  notes  from  Young  and  paid 
them  to  the  Sheriff  in  satisfaction  of  the  execution.  The 
bill  charges  that  these  identical  notes  were  borrowed  by 
Young,  in  the  manner  above  stilted,  immediately  after 
their  payment.  Young,  in  his  answer,  insists  that  the 
two  transactions  were  separate  and  distinct,  but  states  that 
he  does  not  know  when  he  made  the  payment  to  Webb 
&  Wiley,  and  that  they  were  not  present  when,  as  he  al- 
leges, he  borrowed  the  Confederate  notes  from  McBroom. 
He  admits  that  he  was  indebted  to  them  for  stock,  and 
says  he  paid  them  Confederate  money  for  it  whenever 
they  called  for  the  same ;  that  he  knew  nothing  of  their 
indebtedness  to  McBroom;  and  does  not  remember  whether 
he  made  payment  at  the  issuance  of  said  execution,  or 
any  time  thereafter;  but  is  satisfied  that,  from  time  to 
time,  he  did  pay  them  over  the  amount  of  the  judgment. 
William  Barton  states,  in  his  deposition,  that,  after  he 
had  the  conversation  with  McBroom,  in  which  the  latter 
said  he  would  not  take  the  Confederate  notes,  unless  com- 
pelled to  do  so,  "he.  Barton,  saw  defendant,  Isaac  Young, 
and  had  a  conversation  with  him;  that  Young  said  he 
wanted  some  money,  and  told  him  (Barton)  that  there 
was  some  money  in  the  Circuit  Court  Clerk's  office — Con- 
federate money  paid  by  Webb  &  Wiley,  on  a  judgment'  in 
favor  of  Isaac  McBroom,  which  he  refused  to  take ;  that 
he  (Young)  wanted  money,  and  that  if  McBroom  would 
take  this  money  from  Webb  &  Wiley,  he  would  take  it 
off  his  hands  and  give  his  note  for  it,  with  McFerrin  as 
surety,"  as  already  stated.  J.  P.  Henderson  states  that 
he  was  present  when  Young  executed  his  note,  11th  De- 
cember, 1861;   that  McBroom  was  also  present;    that  he 
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does  not  remember  seeing  McBroom  handle  the  money; 
and  that  it  was  counted  by  Barton,  who  says  that  he  had 
counted  it  previously  at  the  Clerk's  oflBce. 

It  is  manifest  from  the  evidence  of  these  witnesses, 
and  Young's  statement  in  his  answer,  as  to  his  own  want  of 
recollection,  that  some  of  the  most  material  facts  have  es- 
caped his  memory,  as  might  well  be  the  case  with  one 
engaged  in  active  business  and  having  frequent  transac- 
tions of  similar  character.  But,  upon  the  evidence  of  said 
witnesses,  corroborated  by  other  facts  and  circumstances 
in  the  case,  we  are  of  opinion  that  as  McBroom  never 
assented  to  the  collection  of  his  judgment  in  Confederate 
notes,  or  ratified  its  collection  in  any  other  mode  than  by 
loaning  them  to  Young;  and  as  Young,  in  all  probability, 
received  the.  same  money  back  that  he  had  paid  to  Webb 
&  Wiley,  and  voluntarily  promised  that  if  McBroom  would 
receive  it,  he  would  take  it  off  his  hands  and  give  his 
own  note  with  security;  the  whole  transaction  was,  in  the 
language  of  the  decree  upon  the  demurrer,  "merely  color- 
able,'' and  that  the  satisfaction  of  the  judgment  was  the 
real  consideration  of  the  note  in  controversy.  In  other 
words,  we  are  satisfied  that,  upon  the  special  facts  of  this 
ease,  Young  being  justly  indebted  to  Webb  &  Wiley,  and 
they  to  McBroom,  and  the  latter  having  executed  a  re- 
ceipt for  the  amount  of  his  judgment  and  execution  at 
Young's  instance — the  latter,  in  the  view  of  a  court  of 
equity  was,  npOn  valid  consideration,  substituted  in  the 
place  of  Webb  &  Wiley  as  debtor  to  McBroom,  and  is 
boundin  equity,  and  good  conscience,  to  pay  the  full  amount 
of  the  note  executed  by  him  to  McBroom. 

There  is  no  proof  in  the  record  that  the  consideration 
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of  the  debt  to  Webb  &  Wiley  was  horses  sold,  to  be  used 
by  the  Confederate  Army,  or  that  McBroom  loaned  his 
money  to  be  used  in  any  unlawful  contract  or  enterprise; 
and  we  cannot  order  the  case  to  be  tried  in  the  Circuit 
Court,  as  insisted  in  the  brief  and  arguments  of  defend- 
ants, with  the  view  of  investigating  such  alleged  circum- 
stances. Were  we  in  doubt  as  to  our  duty  in  the  prem- 
ises, we  are  precluded  from  complying  with  the  suggestion 
by  the  conduct  of  the  defendants  themselves,  for  the  fol- 
lowing entry  appears  to  have  been  made  of  record  in  the 
Chancery  Court,  on  17th  of  February,  1868,  to-wit:  "In 
this  cause,  upon  motion  of  defendant,  the  complainant 
agrees  to  elect  to  prosecute  his  action  in  this  Court ;  and 
his  action  of  debt  in  the  Circuit  Court  of  this  county 
aforesaid  (against)  defendants  Young  and  McFerrin,  shall 
stand  dismissed;    and  it  is  so  ordered  by  the  Court'' 

The  decree  of  the  Chancellor  will  be  reversed,  and  a 
decree  pronounced  here  against  the  defendants.  Young  and 
McFerrin,  his  security,  for  the  amount  of  principal  and 
interest  due  upon  the  note,  and  the  costs  in  this  court 
and  the  court  below. 
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Slatter. 

1.  AoENT.  Suit  for  CompeMcUion,  Proof  to  Sustain,  An  Agent,-  as  a  Tax 
Collector;  suing  for  commissions^  most  show,  as  a  condition  necessary 
to  a  reooverj,  that  he  has  fully  performed  the  duties  of  his  agency. 


FROM   FRANKLIN. 


Appeal  from  the  Circuit  Court,  N.  A.  Patterson,  J., 
presidiDg. 

A.  S.  Mares,  for  the  plaintiff  in  error. 

M.  F.  TuRNEY,  for  defendant. 

NicHOUSJON,  C.  J.,  delivered  the  opinion  of  the 
Court. 

In  September,  1860,  Slatter  was  appointed  Collector 
of  the  taxes  for  the  corporation  of  Winchester,  by  the 
Board  of  Mayor  and  Aldermen,  of  which  Board  he  was 
a  member.  He  held  the  office  until  September,  1861. 
During  the  year  he  was  in  office,  he  collected  taxes 
amounting  to  about  $1,000,  which  he  paid  over  to  the 
Treasurer  of  the  Board.  The  last  payment  so  made 
was  in  April,  1861;  from  that  time  till  September,  1861, 
when  he  ceased  to  be  collector,  he  made  no  payments 
into  the  corporation  treasury. 

In  September,  1866,  Slatter  sued  the  corporation  be- 
fore a  Justice  of  the    Peace,    on    account  for  services  as 

Collector,       He  obtained   judgment;   and,    on    appeal   to 
5 
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the  Circuit  Court,  there  was  verdict  and  judgment  in 
his  favor,  for  $70,  from  which  the  corporation  appealed 
in  error  to  this   Court. 

Besides  the  facts  already  stated,  it  appears  from  the 
bill  of  exceptions,  that  the  annual  taxes  collected  for  the 
corporation  of  Winchester  amounted  to  between  $T,500 
and  $2,000.  It  further  appears  that  Slatter  had  made 
no  settlement  of  his  agency  with  the  corporation,  and 
that  the  tux  books,  for  1860,  were  in  his  possession 
when  last  heard  of.  In  this  state  of  the  facts  the  Cir- 
cuit Judge  charged  the  jury,  that,  "if  the  plaintiff  has 
shown,  by  proof,  services  rendered  for  defendant,  and 
fixes  the  amount,  by  contract  or  reasonable  worth,  his 
suit  here  puts  the  laboring  oar  on  the  defendant's  to 
resist  by  proof,  the  obligations  generally;  or,  by  prov- 
ing payment;  or,  that  the  plaintiiF,  by  failure  or  negli- 
gence, is  properly  liable,  under  the  forms  of  a  cross 
action." 

In  giving  his  charge,  the  Judge  seems  to  have  over- 
looked the  fiduciary  relation  which  existed  between  the 
plaintiff  and  the  defendants.  This  relation  imposed 
.special  duties  en  the  plaintiff,  which  were  required  to 
be  performed  by  him  before  he  could  claim  his  commis- 
sions. ''The  general  rule  of  law,  as  to  commissions, 
undoubtedly  is,"  says  Mr.  Story  in  his  work  on  agency, 
sec,  329,  "that  the  whole  service  or  duty  must  be 
performed  before  the  right  to  any  commissions  attach^ 
ordinary  or  extraordinary;  for  an  agent  must  complete 
the  things  required  of  him  before  he  ia  entitled  to 
charge  for  it,  unless  the  entire  performance  should  be 
prevented  by  the  act  or  negligence  of  the  principal  him- 
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self.  Again^  in  sec.  331^  he  says :  ''  The  agent  is  en- 
titled to  his  commissions  only  upon  a  due  and  £siithful 
performance  of  all  the  duties  of  his  agency  in  regard  to 
his  principal.  For  it  is  a  necessary  element,  in  all 
such  cases,  that,  as  the  commissions  are  allowed  for  par- 
ticular services  to  the  principal,  it  is  a  condition  pre- 
cedent to  the  title  to  the  commissions  that  the  contem- 
plated services  should  be  fully  and  faithfully  performed. 
If,  therefore,  the  agent  does  not  perform  his  appropriate 
duties,  or  if  he  is  guilty  of  gross  negligence,  or  gross 
misconduct,  or  gross  unskillfulness  in  the  business  of 
his  agency,  he  will  not  only  become  liable  to  his  prin- 
cipal for  any  damages  which  he  may  sustain  thereby, 
but  he  will  also  forfeit  all  his  commissions.^' 

Instead,  therefore,  of  charging  the  jury,  as  the  Judge 
did,  that  if  the  plaintiff  had  shown,  by  proof,  that  he  had 
rendered  services  for  the  defendants,  the  laboring  oar 
was  put  on  the  defendants  to  resist  a  recovery;  he 
ought  to  have  told  them,  that,  as  the  plaintiff  was  the 
agent  of  the  defendants'  to  collect  and  account  for  the 
taxes  assessed,  he  wa»  bound  to  show  that  he  had  fully 
and  faithfully  performed  his  duties  before  he  could  claim 

■ 

his  commissions. 

For  this  error,  in  the  charge,    the   judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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P.  F.  Tedder  v.  C.  C.  Odom  et  aL 

Sale.    For  iUegcd  purpose.    Knowledge  of  a  purpose  to  put  property  to  an 
illegal  use,  without  more;  ajB  where  a  horse  was  bought  to  be  used  in 
the  Ck)nfederate  service;  does  not  affect  the  seller  with  the  illegality,  so 
as  to  bar  his  right  of  recovery  of  the  price.  ^ 
NaffY,  Grawfordf  1  Heii*.,  116. 


FROM  CANNON. 


Appeal  from  the  Chancery  Court  at  Woodbury.  B. 
M.  Tillman,  Chancellor. 

J.  L.  Fare  and  M.  W.  McKnight,  for  complainant 

James  S.  Barton,  for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  to  enjoin  the  collection  of  a  judgment, 
rendered  on  the  16th  of  September,  1862,  by  a  Justice 
of  the  Peace,  for  Cannon  County,  on  a  note  for  one  hun- 
dred and  fifty  dollars.  Complainant,  being  about  to 
enter  the  cavalry  service  of  the  Confederate  States,  pur- 
chased of  one  of  the  defendants,  a  horse,  to  be  used  in 
that  service.  The  proof  is  abundant  that  the  horse  was 
purchased  for  that  purpose,  and  that  complainant  was 
iully  cognizant  of  the  object  of  the  defendant  in  making 
the   purchase.      Complainant    required   the    defendant  to 

^8ee  S.  a,  ante,  50. 
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give  his  note^  with  two  sureties^  for  one  hundred  and 
fiftj   dollars,  which  was  the  full  value  of  the  horse. 

This  note  was  sued  on  before  a  Justice  of  the  Peace, 
when  the  payor  and  his  sureties  suffered  judgment  to  be 
rendered  without  making  any  defense.  Execution  issued 
and  was  levied  on  the  land  of  one  of  the  defendants, 
and  upon  its  being  condemned  for  sale  this  bill  was  filed, 
making  substantially  the  allegations  recited,  and  an  in- 
junction was  granted  to  stop  the  sale.  The  defendants 
submit  to  the  jurisdiction  and  answer  the  several  allega* 
lions  of  the  bill  with  a  good  deal  of  evasion,  such  as 
denying  positively  that  a  horse  was  sold,  to  be  used  «in 
the  Confederate  service,  but  admitting  a  mare  was  sold; 
but  insisting  that  she  was  not  fit  for  the  cavalry  service; 
and  denying  that  the  consideration  of  the  note  was 
illegal. 

The  proof,  as  already  stated,  fully  establishes  the  fact 
that  complainant  bought  the  mare  for  the  purpose  of 
using  her  in  the  Confederate  cavalry  service,  and  that  she 
was  so  used,  and  that  the  defendant  knew  the  purpose 
for  which  she  was  bought.  But  the  proof  fails  to  show 
that  ih^i  defendant's  object  in  selling  was  to  promote  the 
Confederate  cause.  He  sold  for  a  full  price,  exacted  two 
sureties  to  the  note,  and  most  probably  was  looking  only 
to  his  own  interest,  and  not  to  that  of  the  Confederacy, 
in   making  the  sale. 

That  such  a  contract  was  not  illegal  on  the  part  of 
the  defendant,  was  decided  by  this  Court  at  its  recent 
term,  in  the  case  of  Naff  v.  Crawford^  1  HeiskelPs  E.,  116. 
The  rule  laid  down  in  that  case  is,  '^that  the  agreement 
must  be  to  do,  or  to  further,  some    illegal   or    immoral 
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purpose  in  violation  of  public  policy.  The  element  that 
destroys  the  validity  of  the  agreement  is  the  purpose^  by 
the  agreement  to  effect  or  aid  the  forbidden  end^  or  else 
the  consideration  for  the  promise  must  have  been  to  do 
and  perform  an  illegal  or  immoral  act."  The  proof 
discloses  no  such  element  in  the  contract  on  the  part  of 
the  defendant.  He  did  not  agree  to  sell  the  horse  in 
consideration  that  complainant  would  use  him  in  the 
Confederate  service^  but  in  consideration  that  complain- 
ant  would  give  to  him  his  note  for  $150  with  two  secu- 
rities. The  rule  which  governs  the  case  is  aptly  illus- 
trated by  Mr.  Story  in  his  work  on  Contracts,  vol,  1, 
§  541,  in  which  he  says:  '*So  also,  a  lease  of  lodgings 
for  the  purpose  of  prostitution,  is  void.  But  the  mere 
fact  that  the  person  to  whom  the  board  or  lodging  or 
any  articles  are  furnished,  is  a  prostitute,  does  not  in- 
validate the  contract  therefor,  unless  the  very  object  of  the 
agreement  be  to  pander  to  her  prostitution."  AA  we  do 
not  think  the  proof  shows  the  object  of  the  defendant 
to  have  been  to  aid  the  rebellion,  but  simply  to  convert 
his  mare  into  a  good  note  for  his  private  purpose,  we 
hold  that  the  bare  knowledge  on  the  part  of  the  de- 
fendant that  complainant  intended  to  make  an  illegal 
use  of  the  horse,  does  not  vitiate  the  note. 
The  decree  below  is  affirmed,  with   costs. 
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1.  Rj!SUi.TiKG  Trxtsts.^     Kinds  of^  distinguiBhed. 

1.  When  one  person  having  the  funds  of  another,  investA  them  without 
direction  of  the  owner,  in  property,  and  takes  the  title  to  himself,  a  trust 
resalts. 

2.  So,  when  a  trofvtee,  having  a  trust  fund,  agrees  with  the  beheficiarj 
to  invest  them  in  real  estate,  and  does  bo,  taking  the  title  to  himself. 
Twmer  v.  PelHgrtm,  6  Hum.,  438. 

3.  Where  funds  are  in  the  hands  of  a  trustee,  with  agreement  to  invest 
them  in  specific  property.  If  that  property  is  purchased,  the  law  raises 
the  presumption  that  the  fund  was  used,  and  raises  the  trust. 

2.  Same.    StaltUe  of  Frauds,    Neither  of  these  is  within  the  prohibition  of 

the  statute  of  frauds. 

3.  Same.  .  Quantum  of  Pncf.    The  proof  to  raise  a  resulting  trust  must  be 

such  as  fully  to  satisfy  the  Court  of  the  facts  upon  which  the  result  de- 
pends. 

4.  Same.    Hwhand  and  Wife.    A  husband  agreeing  at  the  time  of  a  sale  of 

a  wife's  land,  to  invest  proceeds  in  other  lands  for  her  benefit,  and  making 
such  investment,  taking  the  title  in  his  own  name,  is  held  to  be  a  trustee 
for  the  wife. 

5.  Same.  Eefoppel,    A  Allure  to  set  up  a  resulting  trust  in  a  bill  for  divorce, 

win  not  estop  a  wife  from  setting  it  up  afterwards. 

6.  Same.     Creditors  of  Trustee,    The  right  of  the  beneficiary  in  such  case, 

is  superior  to  the  right  of  creditors  of  the  trustee. 

7.  Evidence.     Witness.    The  fact  of  a  witness  releasing  an  interest,  is  a 

circnmstanoe  to  show  his  leaning. 
Cases  cited:  McOamrwmY,PeUiUyS&need,242]  Thomas  Y.W(dker,  6 Hum,, 
93;    Turner  v.  Petigrew,  lb.,  438 ;    Oass  v.  Gass,  1  Heis.,  613 ;  Qiek  v. 
aick,  lb.,  607. 


FROM   CANNON. 


Chakles   Eeady   &   M.  W.  McKnight,   for  com- 
plainant.     Mr.  R.  cited  M.  E.  Church  v.  J  agues,  1  Johns 


^See  SndL  v.  Elam^    post. 
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Ch.  Rep.,  450;  Ex  parte  Yarhrough^  1  Swan,  202;  Beady 
V.  Bragg y  1  Head,  511;  MoCammon  v,  Pettitt,  3  Sneed, 
242 ;  Dudley  v.  Boatoorth,  10  Hum.,  9 ;  Coleman  v.  Satterfield, 
2. Head,  259;    PaweU  v.  Powell,  9  Hum.,  492. 

On  the  right  of  croditors,  he  cited  2  Sto.  Eq.  Jur.,  §§ 
1372,  1373,  b,;  Moses  v.  Murgairoyd,  1  J.  C.  R.,  119,  128; 
Kipp  V.  Bank  of  N.  F.,  10  Johns.  R.,  63 ;  Dexter  v.  Stewart^ 
7  J.  C.  R.,  52 ;  Bullard  v.  Briggs,  7  Pick.,  533 :  Ea/rl  of 
Plymouth  v.  Hickmany  2  Vern.,  167;  Thomas  v.  Walker, 
6  Hum.,  93;    Ready  v.  Bragg,  1  Head,  511. 

J.  L.  Fare  &  J.  S.  Barton,  for  respondent.  Mr. 
Fare  cited  Brovm  v.  Brovm,  6  Hum.,  129;  Woods  v.  Mc- 
Gavock,  10  Yer.,  136;  1  Meigs'  Dig.,  1063;  Acts  of  1785, 
c.  12;  1801;  Meigs'  Dig.,  §1010,  1012;  McCammon  v 
Pettitt,  3  Sneed,  242;    Trigg  v.  Read,  5  Hum.,  551. 

Mr.  Barton  cited  Cooley  v.  Steele,  2  Head,  605;  Bar* 
ham  V.  TurbevUle,  1  Swan,  437 ;  Ready  v.  Bragg,  1  Head, 
511. 

Nicholson,  C.  J ,  delivered  the  opinion  of  the  Court. 

In  1854,  Elizabeth  R.  Sandford  intermarried  with 
George  W.  Thompson.  At  the  time  of  the  marriage, 
she  was  the  owner,  in  her  own  right,  of  a  valuable  tract 
of  land  of  325  acres,  situated  in  Cannon  County,  togeth- 
er with  slaves  and  other  personal  property.  She  was 
a  widow,  with  one  child,  Bettie  V.,  the  complainant. 
George  W.  Thompson  had  but  little  property,  if  any, 
besides  two  or  three  horses.  In  November,  1855,  Thomp- 
son and  his  wife  sold  and  conveyed  the  land  for  $14,- 
725,  to  M.  R.  Rushing.      The  proceeds  of  the  land  were 
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received  by  Thompson^  who  invested  them  in  oth^r  lands 
and  in  personal  property.  In  1859  Mrs.  Thompson  died, 
leaving  complainant  her  only  heir;  and  in  1860  Thomp- 
son died,  leaving  no  children.  Defendant,  John  W.  Wee- 
den, administered  on  his  estate,  and  entered  upon  its 
administration;  but  finding  that  the  personal  assets  were 
insufficient  to  pay  the  debts,  he  filed  an  insolvent  bill 
for  the  sale  and  distribution  of  the  proceeds  of  the  lands 
amongst  the  creditors,  who  are  thereby  made  defendants 
to  the  bill  of  complainant.  Bettie  V.,  by  her  next  friend, 
files  her  bill,  claiming  that  her  mother,  Elizabeth  R. 
Thompson,  died  the  owner,  by  resulting  trust,  of  all  the 
real  and  personal  estate  purchased  with  the  proceeds  of 
the  land  sold  to  Rushing;  and  that  as  the  only  heir  of 
the  said  Elizabeth  R.,  she  is  entitled,  by  descent,  to  all 
of  said  property.  The  heirs  of  Thompson  were  origin- 
ally defendants,  but  have  acquiesced  in  the  decision  of 
the  Chancellor  against  them ;  so  that  the  contest  here  is 
made  alone  between  Bettie  Y.  and  the  administrator  and 
creditors  of  Thompson. 

The  allegations  in  the  bill  by  which  the  contest  is 
raised,  are,  that  prior  to  his  marriage  with  complainant^s 
mother,  Thompson  formed  the  scheme  of  first  marrying 
her,  and  afterward  procuring  the  title  to  her  lands  by 
inducing  her,  by  fiilse  promises,  to  join  with  him  in  a 
sale  of  the  land  owned  by  her,  and  then  vesting  the 
proceeds  of  the  sale  in  other  lands  and  personal  property, 
and  having  the  titles  made  in  his  own  name.  It  is 
further  alleged  that  this  fraudulent  scheme  was  consum- 
mated by  &lsely  promising  her  mother  that  if  she  would 
consent   to  a  sale  of  her  land,  he  would   vest  the  pro- 
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oeeds  in  other  lands  and  take  the  title  in  her  name^ 
And  that  her  mother^  confiding  in  this  promise^  did  join 
him  in  the  sale  to  Bashing,  but  that  he  fraudulently 
vested  the  proceeds  in  other  property,  real  and  personal, 
and  took  the  titles  to  himself.  It  is  further  alleged, 
that  she  was  addicted  to  the  excessive  use  of  opium, 
and  that  when  under  its  influence  she  was  easily  influ- 
enced  by  her  husband. 

The  administrator  answers,  and  denies,  on  information, 
the  material  allegations  of  the  bill,  thus  making  up  the 
issue. 

There  can  be  but  little  controversy  at  this  day,  espe- 
cially in  our  State,  as  to  the  questions  of  law  which  con- 
trol oases  of  this  kind.  The  real  contest  in  this,  as  in 
most  similar  cases,  is  as  to  the  facts.  We  will  first  state 
the  principles  of  law  applicable  to  the  case,  and  then 
examine  the  facts,  to  ascertain  whether  they  bring  the 
case  within  the  principles  of  law  laid  down. 

1.  The  ordinary  and  simple  form  of  resulting  trust,  is, 
when  one  person,  having  the  funds  of  another  in  his 
possession,  without  any  agreement  with  the  owner  of  the 
funds,  vests  them  in  property,  and  takes  the  title  to 
himself.  The  law  in  such  cases  implies  a  trust,  and 
holds  that  the  trustee  has  the  naked,  l^al  title,  whilst 
the  real  ownership  is  in  the  person  whose  money  paid 
for  the  property.  Fonbl,  Eq.,  401,  top  p.,  and  note;  1 
Lead.  €as.  Eq.,  200,  203,  and  authorities  cited;  Hill  on 
Trust.,  141,  top  p. 

2.  Another  species  of  resulting  trust  is,  when  a  trus- 
tee of  any  kind,  has  in  his  possession,  trust  fiinds,  and 
agrees  with  the  cestui  que  tnid  to  invest  them  in  real 
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estate  generally.  If  he  does  vest  them  in  real  estate, 
taking  the  title  to  himself,  the  owner  of  the  funds  has 
a  resulting  trust,  which  he  may  enforce,  either  by  elect- 
ing to  take  the  land,  or  he  may  enforce  his  lien  against 
the  land  for  the  money.  1  Lead.  Cas.  Eq.,  195,  204, 
and  authorities  cited;  Turner  v.  Peiiigrew,  6  Hum.,  438; 
Fonbl.  Eq.,  423,  note;   Hill  on  Trust.,  142. 

3.  There  is  another  species  of  resulting  trust,  nvhere 
funds  are  placed  in  the  hands  of  a  trustee,  under  an 
agreement  to  be  vested  in  specific  property.  In  this  case, 
if  the  specific  property  is  purchased,  and  the  title  taken 
in  the  name  of  the  trustee,  the  law  raises  a  presumption 
that  the  funds  of  the  cestui  qxie  trust  were  used  in  the 
purchase;  and  upon  this  presumption  a  resulting  trust  leT 
raised,  which  may  be  enforced  at  the  election  of  the  ces- 
tm  qiie  trust,  either  by  having  the  title  divested  out  of 
the  trustee,  and  vested  in  the  cestui  que  trust,  or  by  en- 
forcing the  specific  lien  against  the  land.  2  licad.  Cas. 
Eq.,  pt.  1,  p..  660,  561;  1  Fonbl.  Eq.,  424,  5,  notes;  1 
Brown's  Ch.  R.,  507;  Adams'  Eq.,  116,  top  p. 

In  the  first  species  of  resulting  trust,  it  has  been  held, 
but  upon  reasoning  not  very  satisfactory,  that  the  owner 
of  the  fund  can  only  enforce  the  trust  by  recovering  the 
property  itself.  In  the  other  two  species,  the  cestui  que 
trust  has  an  election  to  take  the  property,  or  to  follow  the 
money  by  enforcing  the  lien  on  the  property.  1  Lead, 
Caa.  Eq.,  203,  and  authorities  cited.     [Ed.  of  1859,  p.  276.] 

It  is  well  settled,  that  neither  of  these  kinds  of  re- 
sulting trusts  is  embraced  by  the  statute  of  frauds,  29 
Charles  2,  c.  3,  and  therefore  there  is  no  controversy  as 
to  the  admissibility  of  parol  proof  for  i^eir  establishment 
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aDd  enforcement.  Different  Judges  have  employed  dif- 
ferent language  in  declaring  the  character  and  weight  of 
the  proof^  which  is  necessary  and  sufficient  to  set  up  a 
resulting  trust.  The  result  of  all  the  attempts  to  define 
the  rule  as  to  the  amount  of  parol  proof  necessary  in 
such  cases,  is,  that  the  conscience  of  the  Court  should  be 
fully  satisfied  that  the  facts  relied  on  to  raise  the  trust 
are  true,  and  sufficient  to  create  the  trust.  Hence,  in 
the  first  species  of  resulting  trust,  the  proof,  whether 
parol  or  written,  must  be  such  that  the  Court  is  fully 
satisfied  that  the  funds  of  the  cestui  qui  trud,  and  not 
the  funds  of  the  holder  of  the  legal  title,  was  used  in 
the  purchase  of  the  property.  So,  also,  as  to  the  second 
species,  the  proof  must  fully  satisfy  the  Court  that  there 
was  a  definite  agreement  between  the  cestui  que  trust  and 
the  trustee  as  to  the  investment  of  the  funds,  and  die 
like  proof  as  to  the  use  of  the  funds  of  the  cestui  que 
trust  in  the  investment.  The  rule  does  not  require^  the 
proof  to  show  that  the  identical  coin  and  bank  bills  re- 
ceived from  the  cestui  que  trust  were  used  in  the  invest- 
ment, but  that  the  funds  used  in  making  the  investment 
were,  in  fact,  the  funds  of  the  cestui  que  trust. 

In  the  third  class  of  resulting  trusts,  the  rule  as  to 
amount  and  character  of  proof  necessary  to  establish  the 
agreement  for  the  investment  of  the  funds  in  the  specific 
property,  is  the  same  as  in  the  other  two  classes.  It 
must  fully  satisfy  the  Court  as  to  the  definite  character 
of  the  agreement  But  in  such  case,  if  the  specific  prop- 
erty agreed  to  be  purchased  is  actually  purchased,  the 
law  presumes  that  the  trustee  discharged  his  trust  faith- 
fully, and  used  the  funds  of  his  cestui  que  trust  as  agreed; 
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and  he  will  not  afterward  be  permitted  to  claim  the 
property  as  his  own^  by  showing  that  he  violated  his 
trust,  and  used  his  own  money.  Fonbl.  Eq.,  424,  5, 
notes;  Adams'  Eq.,  116. 

It  was  at  one  time  much  controverted,  whether  the 
admissions  or  declarations  of  the  holder  of  the  legal  title 
could  be  proved  after  his  death,  to  set  up  a  resulting 
trust  against  his  heirs,  representatives  or  creditors;  but 
in  this  country,  at  least,  it  is  now  the  ruling  doctrine, 
that  such  proof  is  competent  against  all  persons  claiming 
under  such  deceased  trustee,  except  bona  fide  purchasers 
for  valuable  consideration,  without  notica  1  Lead.  Cas. 
Eq.,  200,  201;  McCammon  v.  PetiU,  3  Sneed,  242;  Ad- 
ams' Eq.,   112;  Hill  on  Trust.,  149. 

To  determine  whether   the  complainant  is  entitled  to 
the  relief  prayed  for,  we  must  next  turn  to  the  proof, 
and  ascertain  whether  she  has  shown  fully  and  satisfac* 
torily,  that  her  case  fitlls  within  either  of  the  classes  of 
resulting  trusts  defined. 

It  is  proved  by  St.  Johns,  that  he  was  on  terms  of 
intimacy  with  Thompson,  that,  afl^er  the  marriage  and 
before  the  sale  of  the  land  to  Rushing,  Thompson  want- 
ed witness  to  see  complainant's  grandfiither  and  get  hold 
of  the  original  marriage  contract  between  complainant's 
mother  and  her  former  husband.  [It  was  through  this 
contract  that  she  obtained  the  property.]  He,  Thomp- 
son, said  the  grandfather  had  refused  to  give  the  paper 
up  to  him. .  After  the  land  was  sold  to  Rushing, 
Thompson  told  witness  that  he  was  too  sharp  to  let 
matters  stand  as  they  were  when  they  married.  He 
said    he  had    managed    to    get   the    property    into    his 
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own  hands^  for  the  reason  that  if  his  wife  died  the 
property  would  go  to  the  complainant.  He  also  said 
his  wife  would  kill  herself  taking  laudanum  if  she  did 
not  quit  it^  and  he  intended  to  do  right  by  complain- 
ant when  she  got  married — he  intended  to  give  her  a 
n^ro,   etc. 

He  spoke  at  another  time  of  a  difficulty  between  his 
wife  and  himself — that  she  was  constantly  annoying  him 
about  the  title  to  the  property  he  had  bought  with  her 
meanS|  and  said  he  had  promised  her  he  would  have 
the  title  made  to  her^  but  would  not  do  it  to  please 
the   Wharton   family   (his  wife's   family.) 

Here  is  direct  proof  of  an  effort  to  get  possession 
of  the  original  title  paper  of  the  land^  and  a  clear  ad- 
mission after  the  land  was  sold  that  he  managed  to  get 
the  property  into  his  own  hands  by  the  sale;  and  the 
manner  in  which  he  so  managed  is  clearly  manifested 
when  he  said  afterward  that  he  had  promised  to  make 
her  a  title  to  the  property  which  he  had  purchased 
with  her  means.  Here  is  an  admission  both  of  the 
agreement  and  of  the  application  of  the  trust  funds. 

Weeden  proves  that  Thompson  promised  his  wife  that 
he  would  have  the  proceeds  of  the  land  sold  to  Bush- 
ing invested  in  other  lands,  and  have  the  title  made  to 
her.  This  was  the  arrangement,  in  the  presence  of  wit- 
nesses, before  she  agreed  to  have  the  land  sold.  She 
mentioned  the  town  property  in  Woodbury,  and  other 
specified  lands,  to  be  paid  for  out  of  the  proceeds  of  the 
sale  to  Rushing.  She  was  unwilling  to  sell  to  Bushing 
until  this  promise  was  made  by  Thompson.  Witness 
heard  a  conversation  between  Mr.   and  Mrs.   Thompson 
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whilst  they  were  separated,  and  whilst  she  had  a  bill 
pending  for  a  divorce.  In  that  conversation  he  admit- 
ted that  he  had  promised  to  have  the  title  of  the  property 
made  to  her,  and  he  would  still  do  so,  if  that  would  re- 
concile her.  She  thereupon  dismissed  her  divorce  suit. 
She  claimed  the  town  property  and  the  other  lands  pur- 
chased as  having  been  paid  for  with  her  money;  and  he 
admitted  it  all. 

This  witness  was  present  when  the  agreement  for  the 
sale  of  the  land  to  Rushing  and  the  investment  in  spe- 
cific lands  was  made.  He  proves  that  she  was  unwil- 
ling to  sell  until  the  promise  was  made,  and  that  after- 
ward Thompson  admitted  that  he  had  made  the  promise, 
and  had  paid  for  the  lands,  specified  in  the  agreement, 
with  her  money. 

"Webb  proves  that  before  and  about  the  time  of  Thomp- 
son's marriage,  he  frequently  heard  him  say  that  if  he 
married  he  intended  to  get  the  title  of  the  property  in  his 
own  name ;  and,  after  the  marriage  and  after  the  sale,  he 
said  he  had  done  what  he  intended.  He  said  he  was 
too  sharp  to  have  a  marriage  contract — ^he  intended  to 
have  the  property  in  his  omtq  hands. 

Mrs.  Miller  heard  Thompson  often  promise  his  wife 
ta  give  her  the  worth  of  the  land  sold  to  Rushing  in  oth- 
er property.  She  proves  that  Mrs.  Thompson  took  a 
great  quantity  of  opium  and  laudanum  about  the  time  the 
land  was  sold,  and  when  under  the  influence  of  either,  she 
could  be  easily  influenced. 

This  proof,  taken  all  together,  leaves  no  room  for 
doubt  that  Thompson  entered  into  the  marriage  with  his  wife 
fi)r  the  purpose  of  procuring  her  property;  and   with   a 
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fixed  design  so  to  manage^  as  to  become  the  absolute  own- 
er of  its  proceeds;  and  that  he  did  induce  her^  by  false 
promises^  to  consent  to  sell  her  land^  with  a  distinct  agree- 
ment that  the  proceeds  should  be  vested  for  her  benefit 
in  the  lands  which  he  afterwards  bought;  nor  is  there 
any  doubt,  not  only  from  his  pecuniary  condition^  but  from 
his  frequent  admissions^  that  the  property  bought  was 
paid  for  with  her  means. 

Nor  do  we  think  the  proof  made  by  defendant  in  any 
material  degree  weakens  the  force  of  complainant's  proof. 
We  attach  but  little  weight  to  the  witness,  Harris.  He 
shows  himself  too  willing  and  too  swift  a  witness  to  com- 
mand much  respect.  His  eagerness  to  defeat  the  claim 
of  complainant  is  shown  by  his  own  declarations,  as  well 
as  by  his  relinquishment  of  his  interest,  in  order  to  be- 
come a  witness.  Nor  do  we  think  the  fact  that  Mrs. 
Thompson  &iled  in  her  bill  for  divorce,  to  set  up  a  claim 
to  the  property  by  way  of  resulting  trust,  is  such  a  cir- 
cumstance as  can  be  relied  on,  either  by  way  of  estoppel 
or  as  evidence  that  she  had  no  such  claim.  Her  object 
in  her  bill  was  to  be  released  from  a  cruel  and  brutal 
husband;  and  by  securing  this  object,  she  was,  no  doubt, 
advised  by  her  counsel,  that  she  would  be  restored  to  her 
property.  In  her  bill  she  sets  up  distinctly  her  claim  to 
the  whole  property,  and  her  first  prayer  is  that  the  Court 
will  restore  it  to  her.  It  is  altogether  probable  that  she 
was  ignorant  of  her  right  to  set  up  a  resulting  trust.  Un- 
der such  circumstances,  we  are  fully  satisfied,  notwith- 
standing the  proof  of  Harris  and  the  allegations  in  her 
bill  for  divorce,  that  complainant  has  established  such  a 
state  of  facts,  as,  under  the  second  and  third  clauses  of 
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trusts  defined,  entitles  her  to  the  relief  prayed  for;  unless 
the. creditors  of  Thompson  have  a  superior  equity  to  which 
her's  must  be  postponed. 

This  is  not  an  open  question  in  this  State.  It 
was  held,  in  Thomas  v.  Walker^  6  Hum.,  93,  that  the  equi- 
table interest  of  a  person,  who  has  a  resulting  trust,  is  not 
affected  by  judgments  of  creditors  against  the  holder  of 
the  legal  title;  in  Turner  v.  Pettigrew^  6  Hum.,  438,  that 
a  resulting  trust  will  prevail  against  creditors  who  claim 
the  property  by  conveyance,  in  trust  for  their  security,  by 
the  holder  of  the  legal  title.  And  in  two  cases  decided 
at  the  recent  term  at  Knoxville,  Gass  v.  OasSy^  and  Click 
V.  Click,^  it  was  held  that  it  will  prevail  against  an  at- 
taching creditor  or  against  a  purchaser  at  execution  sale. 
The  only  party  who  can  successfully  contest  this  equity  is 
a  bona  fide  purchaser  for  valuable  consideration  without 
notice. 

It  follows  that  complainant  is  entitled  to  the  relief 
prayed  for.  The  Chancellor  so  decreed,  and  we  affirm 
his  decree. 

1  1  Heis.,  613.  »  jj.^  607. 
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1.  Resulting  TRrsT.  *     Proof  to  Estahlisk.    A  resulting  trust  establiBhed 

upon  the  following  facts :  A  father  being  guardian  of  his  son,  and  in- 
debted to  the  son,  bought  the  land  in  dispute  for  $3,600,  and  took  the 
deed  to  himself,  January  2,  1852,  declaring  to  several  witnesses  that  he 
had  invested  his  son's  money,  and  had  bought  the  land  for  him«  On 
the  5th  of  March,  1856,  he  took  a  receipt,  as  guardian,  from  his  son, 
for  f  853.87,  purporting  to  be  in  full  of  the  amount  due  the  son  on  set- 
tlement, 13th  of  April,  1850,  with  interest  to  date,  it  being  admitted  at 
the  bar  by  all  parties,  that  there  was  no  money  payment ;  the  settle- 
ment referred  to  being  a  settlement  with  the  County  Court  of  that  date. 
The  son  had,  previously  to  the  date  of  the  receipt,  been  put  in  posses- 
sion of  the  laud  by  the  father.  The  father  was  indebted  to  the  son  at 
the  time  of  the  purchase  for  money  actually  received,  $1,791,  and  had 
appropriated  negroes  of  the  son  for  his  own  use,  by  which  he  was  in- 
debted to  the  son  in  about  $1,600  more.  The  father,  on  the  17th  of 
November,  1861,  gave  a  receipt  to  the  son  for  all  dues  and  demands, 
which  could  only  apply  to  the  discharge  of  the  son  for  the  land,  and 
the  son  gave  a  receipt  in  similar  form  to  the  father,  bearing  even  date. 
The  father  and  son  both  died,  and  this  litigation  was  between  the  r 
heirs  at  law. 

2.  Same.    Strictness  of  Proof.    Er^jepium.    The  rule  which  requires  strict- 

ness of  proof  to  establish  a  trust  may  be  relaxed  in  a  case  of  parties  who 
do  not  deal  upon  equal  terms,  as  in  a  case  between  guardian  and  ward, 
where  the  guardian  has  kept  do  accounts,  a  trust  will  more  readily  be 
presumed. 


FROM   RUTHERFORD. 


Appeal  from  the  decree   of  J.  P.  Steele,  Chancellor, 
in  the  Chancery  Court  at  Murfreesboro. 

The  objection  taken  to  the  bill  mentioned  in  the  con- 
cluding sentence  of  the  opinion,  is  taken  in  the  brief  of 

^See  Sandford  t>.  Weeden,  antCy  p.  71. 
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Mr.  Ewing.  A  part  of  the  $1,791  mentioned  in  the 
opinion,  was  said  to  have  been  derived  by  the  father  from 
lands  of  the  son  sold  by  him,  as  guardian,  without  legal 
authority;  and  it  was  objected  that  as  to  this  there  was 
no  charge  in  the  bill,  other  than  the  general  charge  that 
the  land  was  purchased  with  the  moneys  of  the  son. 

Chables  Beady  for  the  complainants. 

E.  H.  Ewing,  with  whom  was  J.  B.  Palmer,  for  de- 
fendants, cited  Holder  v.  Nunyiely^  2  Cold.,  288;  McCam-' 
mon  V.  Fettitl,  3  Sneed,  242;  MoffiU  v.  McDonald,  11  Hum., 
457. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

In  1836  or  1837,  James  C.  Snell  became  entitled  to 
l^acies  and  distributive  shares  from  the  estate  of  his  ma- 
ternal grand  parents,  John  and  Jane  Lawrence. 

William  Snell,  the  &ther  of  James  C  who  was  then 
quite  young,  not  more  than  four  or  five  years  of  age,  be- 
came his  guardian,  and  took  charge  of  his  estate,  consist- 
ing of  money,  land  and  negroes. 

James  C.  Snell  was  the  only  child  of  a  first  marriage. 
By  a  second  marriage,  Wm.  Snell  had  two  children,  who 
are  defendants  to  this  suit.  Wm.  Snell  died  in  March, 
1862,  and  James  C.  in  March,  1863,  leaving  his  widow, 
Melissa,  and  two  children,  who  are  the  complainants. 

On  the  2d  of  January,  1852,  Wm.  Snell  perfected  a 
a  purchase  of  a  tract  of  land  of  206  acres,  known  in  the 
record  as  the  Featherston  tract,  at  the  price  of  $3,600, 
taking  the  deed  to  himself. 
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A  bill  is  filed  by  the  widow  and  children  of  James 
C.  against  the  children  of  the  second  marriage  of  Wm. 
Snell,  alleging  that  the  tract  of  land  was  purchased  with 
the  money  of  James  C,  in  the  hands  of  his  father,  as 
guardian;  and  that  he,  in  his  lifetime,  held,  and  defend- 
ants since  his  death  hold,  the  land  in  trust  for  James 
C,  or  his  widow  and  children,  after  him. 

The  answer  denies  that  the  purchase  was  made  with 
the  means  of  James  C.  It  is  insisted  that  the  guardian 
fully  paid  ofi^  his  ward,  and  gave  him  the  land  as  an 
advancement;  that  is,  that  about  $1,791  of  James'  money 
went  into  the  purchase,  and  as  to  the  balance  of  the 
purchase  money,  the  land  was  an  advancement. 

It  is  also  insisted  for  defendants,  that  William  fully 
settled  with  and  paid  his  son  and  ward;  and  in  support 
of   this,   two   receipts    are   produced,   one    in   the   words: 

"Received  from  William  Snell,  my  guardian,  eight 
hundred  and  fifty- three  dollars  and  eighty-seven  cents, 
in  full  of  the  amount  due  me  on  settlement  on  the  13th 
day  of  April,  1850;  also,  all  accruing  interest  to  this 
date.     This,  5th  day  of  March,  1856. 

"[Signed]  J.  C.  Snell." 

The  other  in  the  words: 

"Received  of  William  Snell  all  dues,  debts  and  de- 
mands against  him  up  to  this  date.     November  17,  1861. 

"[Signed]  Jas.  C.  Snell." 

To  support  the  idea  of  settlement  and  discharge,  the 
following  paper  is  relied  upon : 

"Received  of  Jas.  C.  Snell  all  debts,  dues  and  de- 
mands against  him  up  to  this  date.     November  17,  1861. 

"[Signed]  Wm.  Snell." 


V 
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As  additional  evidence  upon  this  point,  our  attention 
is  invited  to  a  paper,  without  date  or  signature  by  sub- 
scription, but  in  the  handwriting  of  James  C.  Snell,  in 
these  words: 

"  I,  James  C.  Snell,  have  this  day  given  up  to  Wil- 
liam Snell  all  my  claims,  as  guardian,  from  my  grand- 
father and  grandmother  Lawrence's,  deceased,  estate;  and 
the  said  William  Snell  has  proceeded  to  value  his  estate, 
and  give  to  James  C.  Snell  one-third  of  his  lands  and 
negroes:  Featherston  place,  206  acres,  at  $30  per  acre, 
16,180;  Charles,  $1,000;  Amy,  $800;  Davy,  $1,000; 
Tom,  $800;  Margaret,  $600;  Ruth,  $600;  John,  $450. 
The  above  land  and  negroes  amount  to  $11,430,  besides 
other  plunder,  which  property,  I,  James  C.  Snell,  have 
received  in  my  possession,  and  Wm.  Snell  keeps  the  bal- 
ance to  himself.  The  home  place,  347  acres,  at  $30  per 
acre,  amounts  to  $10,410;  Hoover  place,  at  $5,000;  Ga- 
briel, $600;  CsBsar,  $1,000;  Jim,  $1,000;  Abram,  $1,000 
Peter  $1,000;  Henry,  $900;  Bess,  $800;  Elizabeth,  $800 
Evaline,  $800;  Viney,  $800;  Jane,  $600;  Sarah,  $700 
Harriet,  $500;   Betty  and  Andrew,  $500." 

To  meet  these  evidences,  complainant  insistq,  and  it  is 
conceded  in  argument  by  defendants,  that  William  never 
paid  any  money  to  James  C,  but  that  the  discharge  was 
in  the  price  of  the  land;  the  one  insisting  upon  the  full 
amount,  and  the  other,  that  it  was  only  partial  and  that 
the  remainder  of  the  investment  in  the  land,  after  the 
extinguishment  of  the  guardian's  indebtedness,  was  an 
advancement  by  the  father  to  -the  son. 

This  issue  brings  us  to  the  consideration,  first,  of  the 
two  receipts  from  James  to  his  father,  and  the  one  from 
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his  father  to  James^  to  ascertain  their  relation  and  par- 
pose^  to  and  in  the  matter  between  the  parties.  In  doing 
this,  it  must  be  borne  in  mind  that  the  land  was  pur- 
chased in  January,  1852,  and  taken  possession  of  by 
James  in  1855,  and  his  receipt  for  ^^eight  hundred  and 
fifty-three  dollars  and  all  accruing  interest,'^  was  exe- 
cuted 5th   March,  1856. 

It  is  clear,  that  at  this  date  father  and  son  came  to- 
gether to  settle  the  matter  of  guardianship,  that  they 
canvassed  the  items  in  general  terms,  and  it  was  then 
and  there  agreed  that  the  land  should  discharge  the 
liability  of  the  guardian.  The  record  shows  that  the 
father  was  not  dishonest,  but  loose  in  the  keeping  of  his 
accounts;  and  it  is  almost  positively  certain  that  they 
intended  the  general  receipt  to  embrace  by  intendment, 
the  entire  transaction  and  accountability  for  the  guardi- 
anship, the  land  being  the  payment.  The  failure  to  show 
the  amount  of  accruing  interest,  prov^es  that  the  parties 
were  willing  to  and  did  settle  in  general  terms,  deeming 
it  at  that  time,  only  necessary  to  show  upon  paper  an 
acquittance  of  the  amount  and  interest  mentioned,  that 
being  the  amount  shown  by  a  settlement  in  the  County 
Court,  and  being  the  only  item  existing  in  record  or 
written  evidence;  all  others,  existing  only  in  memory 
and  parol,  were  deemed  to  be  sufficiently  adjusted  by  a 
parol  understanding.  This  view  is  well  supported  by 
the  proof  of  the  very  affectionate  and  confiding  relations 
always  and  uninterruptedly  existing  between  the  fether 
and  the  son. 

We  consider  together,  the  mutual  receipts  of  Nov.  17, 
1861.    .They   are    identical  in   language,    for  "all  debts, 
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dues   and  demands  to   date/'  not  indicating  any  amount 
nor   referring  to  any   particular  dealings. 

At  the  time  of  their  execution,  James  C.  was  pre- 
paring to,  and  in  a  short  time  did,  enter  the-  army,  leav- 
ing a  family.  It  was  doubtless  his  purpose,  as  also  his 
fiither's,  to  close  up  the  matters  of  guardianship  and  the 
payment  for  the  land  in  general  terms,  and  by  these 
mutual   receipts. 

There  can  be  no  other  interpretation  of  these  receipts; 
and  unless  this  is  so,  there  is  no  reason  for  the  receipt 
given  to  James.  The  land  is  the  only  account  on  which 
he  was  or  could   be   regarded  as  indebted   to  his   father. 

In  support  of  this  solution  we  recur  to  the  facts,  that 
the  purchase  price  of  the  land  was  $3,600,  and  that  the 
indebtedness  in  money  actually  received  by  William 
Snell  was,  according  to  his  own  showing,  $1,791  in  1852, 
the  date  of  the  purchase. 

James  had  acquired,  in  addition  to  this  sum,  a  negro 
woman,  who  had  become  the  mother  of  quite  a  number 
of  children.  His  father  kept  and  claimed  her,  and  sev- 
eral of  her  children,  as  his  own  property,  it  is  said, 
under  a  swap  to  James  of  a  man  and  woman.  The 
proof  shows,  however,  that  James'  negroes  were  worth 
about  sixteen  hundred  dollars  more  than  those  he  got  in 
exchange.  "Without  interest  on  this  last  amount,  we  are 
within  two  or  three  hundred  dollars  of  the  price  paid 
for  the  land   by  the  father. 

Taking  the  calculation,  with  the  general  language  of 
the  receipts  already  mentioned,  and  the  frequent  declara- 
tions of  the  father,  that  he  had  bought  the  land  for 
James,  and  with   his  means,   the  conclusion  is  inevitable 
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that  the  settlements  between  the  father  and  son,  were  for 
the  single  purpose  of  paying  and  receiving  the  land  in 
discharge  of  the  guardian  account,  and  in  consummation 
of  the  father^s  purpose  in  its  original  purchase. 

The  only  solution  to  be  given  to  the  paper  without 
date  and  unsubscribed,  is,  that,  at  a  time  anterior  to  the 
making  of  the  mutual  receipts  of  November,  1861,  prop- 
ositions of  settlement  had  passed  between  the  parties  with- 
out acceptance;  and  this  paper  is  a  memorandum  of  an 
offer  to  settle,  which  was  never  accepted. 

We  have  the  more  readily  and  satisfactorily  arrived 
at  a  conclusion,  because  of  the  ages  and  twofold  relation- 
ship of  the  parties.  While  it  is  a  general  principle  that 
it  must  be  clearly  established  that  the  property  upon 
which  the  trust  is  sought  to  be  fastened,  has  been  paid 
for  out  of  the  specific  trust  fund,  the  same  measure  and 
strictness  of  proof  is  not  required  in  all  cases.  A  dis- 
tinction must  be  made  between  the  cases  in  which  the 
parties  deal  upon  an  equality,  and  cases  growing  out  of 
the  relation  of  parent  and  child,  guardian  and  ward,  and 
the  like. 

If  the  father,  or  his  estate,  has  sustained  a  loss,  it  is 
such  as  has  been  brought  about  by  his  own  conduct,  and 
of  which  he  cannot  complain.  It  was  his  duty  to  have 
kept  them  truly,  and  to  have  made  regular  settlements 
of  his  guardian  accounts.  In  this  litigation,  the  burden 
was  upon  him  to  have  explained  each  difficulty,  and  fail- 
ing to  do  so,  he  must  suffer  the  Iossl 

For  these  reasons,  we  declare  the  title  to  the  Feath- 
erston  tract  of  land  to  have  been  in  Wm.  Snell,  in  trust 
for  James  C.     The  title  thereto  will   be  divested  out  of 
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the  heirs  of  William,  and  vested  in  those  of  James  C. 
The  cause  will  be  remanded,  for  assignment  of  dower  to 
the  widow  of  James  C.  The  decree  of  the  Chancellor, 
directing  an  account  to  ascertain  the  amount  paid  by 
Wm.  Snell  out  of  his  individual  means,  in  the  purchase, 
is  reversed. 

It  is  objected,  that  the  allegations  of  the  bill  are  not 
broad  enough  for  the  relief  sought.  Looking  to  the  bill 
and  answers  together,  we  think  the  objection  is  not  well 
taken. 


J.  B.  Taylor  v.  Sinie  Tompkins,  Administrator;  Car- 
roll Henry  v.  Same;  Samuel  McWhirter  i?. 
Same;   Isaac  McMurray  v.  Same. 

EiiuiTY  Jurisdiction.  Account,  A  bill  in  equity  lies  for  an  account  of 
goods  sold  on  commiision,  if  complicated,  or  if  there  be  embarraas- 
ment  in  making  proof,  though  the  items  are  all  on  one  side. 


FROM   M'lLSON. 


From  the  Chancery  Court  at  Lebanon,  before  Henry 
Cooper,  J. 

Williamson  &  Martin  and  Mulloy,  for  complain- 
ants, cited  1  Story's  Eq.,  §§  66,  67,  74,  455,  458,  and 
n.  1,  459,  462,  3,  468,  680,  690;  Pearl  v.  OorporcUion 
of  Nashville,  10  Yer.,  179. 

Stokes  &  Son,   for  defendants,  cited  1   Story's  Eq. 
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Jur.,  320,  323,  324,  458  a,  825,  9  a,  462;  10  Yer., 
184;  Smiley  v.  BeU,  M.  &  Y.,  378;  MeUn  v.  McNa- 
mara,  2  Dev-  &  Bat.  Eq.,  82 ;  Hough  v,  Martin,  Id,, 
379. 

E.  I.  GoLLADAY,  on  the  same  side,  cited,  in  addi- 
tion. Hay  V.  Marshall,  3  Head,  623;  1  Story,  §§  689, 
691;  Russell  v.  QarJs^s  exWs,  7  Cranch,  69;  Denny  v. 
Oilman,  26  Maine,  149;  Whiteside  v.  Lafferty,  9  Hum., 
30;     Overton  v.  Searcy,  Cooke,  36,  39,  Cooper^s  Ed. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

These  cases  were  bills  and  amended  bills,  filed  in  the 
Chancery  Court  of  Wilson  county,  alleging,  substantially, 
that  in  1862,  complainants  were  induced,  by  the  repre- 
sentations of  Edward  Tompkins,  of  whom  defendant  was 
executrix,  to  deposit  with  said  Edward  Tompkins  a  large 
amount  of  dry  goods  and  other  articles,  of  the  value  spe- 
cified in  each  of  the  bills  in  these  causes;  that  Tompkins 
sold  said  goods,  some  on  time,  taking  notes  for  the  same 
to  himself,  some  for  cash;  that  he  sold  many  of  the  goods 
at  above  fifty  per  cent,  on  cost;  that  he  sold  some  of  said 
goods  for  Tennessee  money;  that  said  articles  were  sold 
by  said  Tompkins  to  various  persons,  in  his  life,  which 
parties  were  to  the  complainants  unknown;  "and  that  the 
book  of  accounts  kept,  and  the  notes  received  by  Tomp- 
kins upon  said  sales,  have,  or  should  have,  come  to  the 
hands  of  defendant,  as  executrix;"  that  "a  disclosure  of 
all  matters  appertaining  thereto,  with  a  true  and  perfect 
inventorv  thereof,  and  all  other  fiicts  connected  with  said 
consignments,   sales,   Ac,   as  prayed  for    in  the    original 
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and  amended  bills^  is  material  to  a  fair  and  just  trial  of 
this  cause^  and  cannot  be  proven  in  any  other  manner 
nor  by  any  other  person  known  to  complainant. 

The  prayer  of  the  bill  is  for  full  answer  to  all  its 
allegations;  that  defendant  be  compelled  to  file  with  his 
answer  a  full,  true,  and  perfect  inventory  of  all  the  notes, 
accounts  and  other  evidences  of  debt  which  came  to  her 
hands,  describing  the  same  accurately;  and  also  all  judg- 
ments  of  said  Tompkins  and  parties  defendant  thereto. 
They  then  pray  for  an  account  of  the  sale  of  said  goods, 
fraudulently  or  otherwise  appropriated  by  him,  or  dis- 
posed of  by  his  executrix;  and  that  the  estate  of  said 
Tompkins  be  held  liable  for  the  value  thereof,  and  for 
general  relief. 

These  bills  and  the  amended  bills,  \^ere  demurred  to 
and  the  demurrers  sustained  by  the  court;  from  which 
decree  there  is   an   appeal   to   this   court. 

The  demurrer  was  for  the   following  causes: 

1.  No  equity  in  bill,  the  matters  not  being  relievable 
in  a   Court  of  Chancery. 

2.  That  if  the  allegations  of  the  bill  entitle  the  party 
to  any   relief,  it  is  to   be  administered   at  law. 

3.  That  defendant  is  not  bound  to  answer  and  dis- 
close as  requested,  the  bill  not  being  a  bill  of  discov- 
ery, etc. 

We  think  the  Chancellor  erred  in  sustaining  the  de- 
murrers in  these  cases. 

We  hold,  the  allegations  of  the  bills  and  amended 
bills  clearly  make  out  such  a  case  of  account  as  gives 
the   Court  of  Chancery  jurisdiction.      While  it  is  some^ 
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times  rather  loosely  said  that  equity  will  not  take  juris- 
diction where  the  items  of  the  accouat  are  all  on  one 
side,  yet  there  are  many  eases  of  complication  or  of  em- 
barrassment in  making  out  the  proof  of  the  debt  claim- 
ed, and  which  is  sought  to  be  ascertained  by  the  pro- 
ceeding in  equity,  where  the  relief  given  by  a  court  of 
equity  is  far  more  adequate,  complete  and  free  from 
embarrassment  than  could  be  obtained  in  a  court  of  law. 
We   think   this  one  of  that  class  of  cases. 

Mr.  Story,  1  Eq.  Jur.,  §  462a,  very  properly  says: 
"The  bare  relation  of  principal  and  agent  does  not  of 
itself,  entitle  the  principal  to  come  into  a  court  of  equity 
for  an  account,  if  the   matter  can  be  fairly  tried  at  law. 

"But  if  the  defendant,  as  agent,  has  received  sums 
of  money  for  the  plaintiff,  the  particulars  and  amount 
of  which  are  unknown  to  him,  a  bill  praying  for  dis- 
covery and  an  account  will  be  maintained — and  also  where 
the  accounts  are  too  complicated  to  be  dealt  with  in  a 
court  of  law,  a  court  of  equity  will  entertain  jurisdic- 
tion." These  principles  apply  to  this  case,  and  are  con- 
clusive in  favor  of  the  jurisdiction  of  a  court  of  equity 
to  grant  the  relief  sought. 

This  is  not,  on  its  face,  a  pure  bill  of  discovery ;  does 
not  purport  to  be,  but  a  bill  for  an  account  with  dis- 
covery  incidental  to  and  in   aid   of    that  relief. 

The  discovery  sought  is  such  as  the  party  may  well 
ask  under  the  facts  of  his  bill.  The  law  would  pre- 
sume that  the  books,  accounts,  notes,  and  papers  gene- 
rally of  the  deceased  went  into  the  hands  of  his  personal 
representative.      The  book  of  accounts  kept  by  the  agent 
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cannot  be  rightfully  withheld  from  his  principal,  on  an 
account  of  the  matters  of  the  agency,  such  as  is  sought 
in  this  case. 

Let  the  cases  be  reversed  and  remanded  for  answer, 
defendant  paying  costs  of  the  demurrers  in  court  below, 
and  all  costs  in   this   court. 


David  R.  Vance  r.  A.  A.  Cooper. 

Attachment  at  Law.  Pi'operly  specified.  AmgnmerU,  The  lien,  of  an 
attachment  at  law  which  does  not  specify  the  property  against  which 
it  issiiefl,  does  not  attach  until  levy,  as  against  intermediate  pur- 
chaffers. 

Case  approved:   Lacey  &  MeGhee  v.  Moore,  Lewis  and  Govan,  6  Cold., 
34a. 

Code  construed :  Code,  3507. 


FROM   BEDFORD. 


In  this  case,  reported  in  2  Cold.,  497,  a  petition  for 
re-hearing  having  been  filed  at  the  December  Term, 
1865,  the  cause  came  on  this  term  to  be  re-argued. 

The  copy  of  the  attachment  does  not  show  when  it 
issaed,  but  it  is  stated  in  the  charge  of  the  Circuit  Judge 
that  it  issued  on  the  8th   of  November,  1860. 

Ed.  Cooper,  for  plaintiif  in  error. 

W.  H.  WiSEKER,  for  defendant. 
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Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  from  the  Circuit  Court 
of  Bedford  County,  brought  by  defendant  in  error  for  the 
recovery  of  certain  slaves  and  other  property,  alleged  to 
be  wrongfully  in  possession  of  plaintiff  in  error. 

The  material  facts  in  the  case,  are,  that  one  Stephens, 
who  owned  the  property  at  the  time,  on  the  19th  of  No- 
vember, 1860,  conveyed  it  to  Cooper,  the  defendant  in 
error,  in  trust  for  the  payment  of  certain  debts  in  said 
deed  mentioned.  This  deed  was  duly  acknowledged  and 
registered  at  ten  minutes  past  eight  o^clock  on  the  morn- 
ing of  the  day  of  its  execution.  It  appears,  further,  that 
Stephens,  at  the  time  he  made  the  conveyance  in  trust, 
had  knowledge  of  the  attachment,  which  was  afterwards 
levied  on  the  property. 

Vance,  the  plaiutifif  in  error,  was  a  Deputy  Sheriff  of 
Bedford  County,  and  as  such,  on  the  21st  day  of  No- 
vember, 1860,  levied  a  judicial  attachment  on  the  prop- 
erty in  controversy,  issued  by  the  Circuit  Court  of  Bed- 
ford County,  in  favor  of  Eakin  &  Co.;  said  attachment 
having  been  ordered  by  the  Court  at  August  Term,  1860, 
against  said  Stephens  and   Alonzo  Murphy. 

The  question  presented  in  the  case,  is,  which  shall 
prevail,  the  title  of  Cooper  under  the  deed  of  trust,  or 
the  right  of  Vance,  the  Deputy  Sheriff,  by  virtue  of  the 
levy  of  attachment 

The  judicial  attachment  under  which  Vance  took  pos- 
session of  the  property,  on  its  face,  recites  the  facts  ne- 
cessary to  authorize  the  Court  to  issue  it,  and  that  "upon 
motiop  of  plaintiff  an  order  for  judicial  attachment  was 
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awarded  against  said  defendants — ^Now,  therefore,  you  are 
oommanded  that  of  the  goods  and  chattels,  lands  and 
tenements  of  the  said  defendant,  to  be  found  in  your 
county,  to  attach  so  much  thereof  as  may  be  necessary 
to  secure  the  debt  of  the  plaintiff  aforesaid/^ 

It  will  be  seen  that  this  attachment  is  directed  against 
the  ^' goods  and  chattels,  lands  and  tenements  of  the  de- 
fendants'^ generally.  The  Circuit  Judge  charged  the  jury, 
''that  if  the  attachment  had  set  out  the  property  spe- 
cifically, to  be  attached,  then  I  would  say  the  defendant 
had  the  superior  title;  but  as  it  does  not  so  set  out  the 
property,  and  the  trust  deed  was  executed  and  registered 
before  the  levy,  I  am  of  the  opinion,  the  title  acquired 
by  the  trust  deed,  is  superior  to  that  acquired  by  virtue 
of  the  levy/' 

The  jury  found  for  the  plaintiff  below,  and  the  ease 
is  here  by  appeal  in  the  nature  of  a  writ  of  error. 

Was  this  charge  given  by  the  Court  to  the  jury  cor- 
rect,  is  the   question   for  our   decision. 

The  order  of  the  Court,  under  which  the  attachment 
i^^ed,  is  recited  in  the  writ  in  this  case,  and  we  think 
this  is  no  error  in  his  Honor's  charge  of  which  plaintiff 
can  complain.  By  3507  of  the  Code,  it  is  provided 
that  ''any  transfer,  sale  or  assignment  made  after  the 
filing  of  an  attachment  bill  in  Chancery,  or  after  the 
suing  out  of  an  attachment  at  law,  of  property  mention- 
ed in  the  bill  or  attachment,  as  against  the  plaintiff, 
shall   be  inoperative." 

We  think  there  can  be  no  difficulty  in  ascertaining 
the  meaning  of  the  section.      "The  sale,  transfer  or  assign- 
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menty  is  inoperative"  against  the  plaintiff,  from  the  time 
of  filing  of  the  bill  in  Chancery,  of  property  mentioned  in 
the  bill — that  is,  such  specified  property  as  appears  on  the 
face  of  the  bill  to  be  the  object  of  the  proceeding  to 
reach,  and  to  appropriate  to  the  satisfaction  of  the  claim 
or  demand  of  the  complainant. 

The  like  provision  is  made  in  favor  of  attachments  at 
law^  and  all  sales,  transfers  and  assignments  are,  as  against 
the  plaintiff,  inoperative  and  void  from  the  suing  out  of 
the  attachment,  if  properly  mentioned  in  the  attachment 
— that  is,  specially  designated  in  that  proceeding,  and  dis- 
tinguished from  the  general  estate  of  the  defendant^  as 
being  sought  to  be  appropriated  to  the  satisfaction  of  the 
claims  of  the  plaintiff  in  that  case. 

In  cases  at  law,  the  lien  is  given  from  the  time  of 
suing  out  the  attachment,  as  against  the  property  men- 
tioned in  the  attachment.  The  writ  always  following  the 
order  granting  it,  and  reciting  it,  the  property  against 
which  the  attachment  is  sought  will  always  readily  be  as- 
certained in  the  office  of  the  court  of  justice  granting  it, 
and  parties  purchasing  property  of  persons  in  doubtful 
circumstances,  as  is  most  usually  the  fact  in  such  cases, 
may  well  be  required  to  examine  these  offices  to  see  if  any 
liens  have  attached  before  purchasing. 

We  need  not  go  further  into  the  discussion  of  this 
question.  The  principle  is  properly  settled  by  our  pre- 
decessors, in  an  opinion  by  Judge  Smith,  in  the  case  of 
Laey  &  McGhee  v.  Moore,  Lewis  and  Govan,  6  Cold.,  348, 
where  the  former  decision  in  this  case  is  reviewed  and 
overruled. 
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His  Honor,  the  Circuit  Judge,  having  charged  in  ac- 
cordance with  this  view,  and  the  jury  having  rendered  a 
verdict  in  accordance  with  that  finding,  we  affirm  the 
judgment  of  the  Circuit  Court. 


J.  B.  Brevard  v.  C.  B.  Summar  and  G.   W.  Bogle, 
and  W.  R.  Bogle  v.  Martha  J.  Womack  et  aJs. 

1.  Vendor's  Lien.    On  lands  conveyed.    A  vendor  of  lands  conveyed  is 

presumed  to  intend  to  retain  his  lien  for  the  purchase  money. 

2.  Sake.     Waiver.   Note  or  hoTid,  personal  security.    Taking  a  note  or  bond 

for  the  price,  with  the  endorsement  or  security  of  a  third  person,  is 
evidence  of  a  waiver  of  the  lien,  which  requires  to  be  rebutted  by 
proof. 

3.  Record.     What  isj  on  appeal    Papers  copied  into  the  record,  not  ex- 

hibits, not  marked  filed,  and  with  "nothing  upon  them  by  which  the 
Court  can  see  that  they  are  evidence,"  cannot  be  regarded  by  the  Court. 

4.  Evidence.     Constable^s  receipt.    A  Constable's  receipt  to  a  surety  for 

moneys  due  upon  a  judgment,  is  not  evidence  of  its  payment,  as  against 
a  purchaser  from  the  principal  judgment  debtor,  or,  it  seems,  against 
the  debtor  himself. 

5.  Chancery  Practice.    Parties.    Petition  in  cause  making  complainants. 

Consolidation,  A  bill  was  filed  by  a  vendor  of  lands  against  the  repre* 
sentatives  of  the  deceased  purchaser,  who  were  brought  properly  before 
the  Court,  but  the  lien  had  been  waived.  An  owner  of  part  of  the 
purchase  money,  to  whom  the  purchaser  had  executed  a  note,  came  in 
by  petition  ex  parte,  and  was  made  co-complainant.  A  creditor  of  the 
vendor,  having  attached  the  interest  of  the  vendor,  attacking  the  sale 
as  fraudulent  against  creditors,  had  his  bill  consolidated  with  that  of 
the  vendor,  upon  petition.  Held,  that,  as  the  vendor  had  no  lien,  his 
assignee  could  be  subrogated  to  nothing;  that  the  creditor,  not  having 
made  the  heirs  and  representatives  of  the  purchasers  parties  to  his 
bill,  all  of  them  being  minors,  the  Court  did  not,  by  the  order  of  con- 
solidation, obtain  jurisdiction  of  them  as  to  his  suit,  and  could  have 
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no  relief  against  the  land,  nor  against  the  fund,  which  his  debtor  had 
failed  to  recover.  A  decree  in  such  case  having  been  made  for  sale  of 
the  land,  to  pay  the  debt  of  the  first  petitioner,  the  creditor,  who  had  a 
decree  below  for  the  balance  of  the  fund  coming  to  the  vendor,  if 
any,  appealed.  The  Ck)urt  reviewed  the  whole  decree,  and  held  it 
erroneous. 

6.  Same.    Plea*    Setting  down  Jar  argument,    A  motion  to  strike  out  a 
plea  in  equity,  is  equivalent  to  setting  it  down  for  argument. 

Cases  cited :   Campbell  v.  Baldwin^  2  Hum.,  248;  MarsfuUl  v.  Chrigtmas, 
3  Hum..  617. 


FROM   CANNON. 


Appeal  from  the  Chancery  Court  at  Woodbury,  B.  M. 
Tillman,  Ch.,  presiding. 

Jas.  S.  Barton,  for  appellant,  Summar,  cited  Sto. 
Eq.  Jur.,  §§  1018,  1020,  1227,  and  note  2;  3  Sim.,  499. 
Mylne  &  K.,  296,  310;  3  Yo.  &  Col.,  55,  61;  2 
Meigs'  Dig.,  924. 

J.  L.  Fare,  for  Brevard. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  record  presents  the  following  state  of  facts :  Geo. 
W.  Bogle  and  W.  R.  Bogle,  on  March  13,  1861,  sold  a 
tract  of  land  of  about  seventy  acres,  to  one  F.  A.  Womack, 
at  the  price  of  $1,500.  They  took  from  him  a  penal 
bond  in  the  sum  of  three  thousand  dollars,  of  that  date, 
with  one  A.  S.  McKnight  as  security  on  the  same,  bind- 
ing said  Womack  to  assume  and  pay  for  the  said  G.  W. 
and  W.  R.  Bogle,  the  following  debts:  $750,  due  from 
them  to  John  H.  Smith,  due  25th  December,  1860;  one 
debt  to  T.  B.  Brevard  for  $150,  endorsed  by  A.  S.  Mc- 
Knight and  J.  P.  McKnight;  one  judgment  in  favor  of 
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T.  B.  Brevard  for  $195,  stayed  by  P.  S.  Leach;  |20  against 
W.  R.  Bogle,  stayed  by  A.  S.  McKnight  before  N.  W. 
Summar,  a  Justice  of  the  Peace,  and  remainder  of  the 
11,500  for  said  land,  to  be  paid  on  a  debt  W.  R.  Bogle 
owed  J.  B.  Brevard,  due  25th  day  of  December,  1860. 

The  instrument  concludes  as  follows:  *'Now  if  we  shall 
pay  the  above  specified  debts  for  the  said  W.  R.  and  G. 
W.  Bogle,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect. 

"T.  A.  Womack,    [Seal.] 

"A.  S.  McKnight,  [Seal.]'^ 

Womack,  the  vendee,  died  some  time  after  his  pur- 
chase, and  failed  to  pay  the  debts  as  he  had  bound  him- 
self by  his  bond  to  do. 

On  April  25th,  1866,  the  said  G.  W.  Bogle  and  W. 
R.  Bogle  filed  their  original  bill  in  the  Chancery  Court 
at  Woodbury,  in  which  they  state  the  facts  as  above 
against  Martha  J.  Womack,  the  widow  of  F.  A.  Womack, 
one  Brison,  his  administrator,  and  his  minor  children,  Sa- 
rah J.  B.,  Margaret  L.  and  Cicero  Womack,  and  pray 
that  the  contract  be  rescinded ;  and  if  that  cannot  be  done, 
then  that  the  land  be  sold  to  pay  the  $1,500.  They  do 
not  in  terms  claim  a  lien  on  the  land,  but  assume  their 
right  to  have  it  sold,  partly  on  the  ground  of  vendor's 
lien,  and  partly  on  the  ground  that  Womack  had  another 
tract  of  land,  out  of  which  the  widow  had  been  endowed, 
sufficient  to  pay  balance  of  his  debts,  and  that  McKnight, 
the  surety  to  the  bond,  had  become  insolvent. 

Defendants  were  all  regularly  served  with  process  in 
this  case;  guardians,  ad  liiem,  appointed  for  the  minors, 
who  filed  an  answer  for  them;  the  adult  defendants    ituU 
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ing  to  answer,  an  order  pro  confesso  was  regularly  taken 
against  tbem;  and  we  may  add  that,  from  this  time, 
there  seems  to  have  been  a  series  of  errors  and  irregular- 
ities to  the  end  of  the  case. 

There  were  some  depositions  taken  which  showed  that 
the  debts  had  not  been  paid  by  Womack,  and  that  on  one 
debt  one  of  the  Bogles  had  paid  $95 ;  and  that  McKnight, 
the  surety,  had  become  insolvent,  and  that  T.  A.  Womack's 
personal  estate  was  small,  not  enough  to  pay  his  debts; 
and  that  by  selling  the  land  outside  the  dower,  on  which 
the  widow  lived,  it  might  pay  his  other  debts,  but  not  this 
debt  of  $1,500.  So  this  case  stood  until  August  24,  1867, 
when  T.  B.  Brevard,  whose  debts  were  to  have  been  paid 
by  the  said  Womack,  intervened,  by  an  «c  parte  petition, 
"filed,  in  the  language  of  the  petition,  in  the  nature  of 
a  cross  bill,  in  which  he  states  the  above  proceedings, 
claims  that  he  is  interested  in  the  matter,  as  being  the 
party,  or  one  of  the  parties  who  was  to  be  paid  by  Wo- 
mack, and  that  his  debt,  then  amounting  to  about  $1,000, 
was  unpaid,  except  the  $95  paid  by  one  of  the  Bogles;" 
and  then  adds,  "petitioner  will  further  show  and  charge, 
that  as  the  land  was  sold  and  the  purchase  money  was  to  be 
paid  to  petitioner,  that  he  has  a  lien  on  said  land  for  his 
money  as  a  vendor's  lien;"  he  then  prays  that  He  may 
become  a  party  complainant  in  the  above  suit — and  then 
prays  that  on  final  hearing  the  land  be  sold,  for  all  the 
parties  concerned,  and  the  debt  of  petitioner  paid,  and 
winds  up  with  a  prayer  for  general  relief. 

No  parties  are  made  to  this  petition,  nor  any  process 
prayed  against  any  one.  Upon  presentation  of  this  ex  parte 
petition,  the  Court  ordered  that  he  be  allowed  to  be  made 
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a  party  complainant^  by  consent  of  the  complainants^  and  the 
cause  was  then  continued  till  the  next  term  of  the  court. 

The  next  thing  we  find  in  the  record  is  an  attachment 
bill,  filed  by  one  C.  B.  Sammar  against  W.  R.  and  G.  W. 
Bogle,  in  which  it  is  claimed  that  Summar,  as  indorser 
for  W.  K.  Bogle  and  F.  A.  Womack,  had  a  judgment  ren- 
dered against  him,  together  with  the  said  parties,  in  favor 

of  one  Cummings,  for  dollars,  and  that  he,  as  such 

indorser,  was  compelled  to  pay  the  same,  amounting  to 
$292.72,  and  that  Womack  had  since  died,  and  that  the 
administrator  had  suggested  the  insolvency  of  his  estate, 
and  therefore  he  did  not  sue  the  said  administrator;  that 
W.  R.  Bogle  was  liable  to  him  for  this  money,  and  had  no 
other  means  to  pay  it  except  as  hereinafter  stated;  that 
on  the  day  this  judgment  was  rendered,  W.  R.  Bogle 
sold  his  interest  in  230  acres  of  land  to  his  son,  G.  W. 
Bogle,  and  that  this  sale  was  fraudulent  and  void;  made 
to  hinder  and  delay  his  creditors;  that  the  land  had 
been  sold  to  various  parties,  till  there  only  remained  be- 
tween  fifty  and  one  hundred  acres,  on  which  said  W.  R. 
Bogle  now  lives,  it  being  the  land  in  controversy.  The 
bill  then  charges  that  the  said  defendants  arc  about  to 
fraudulently  dispose  of  said  land  to  defraud  him,  and 
delajK   him  in  the  collection  of  his   debt. 

He  prays  that  they  may  be  made  defendants,  that  an 
attachment  issue  attaching  said  land,  and  that  on  final 
hearing  the  land  be  sold  on  six  months'  credit  without 
right  of  redemption,  and  the  proceeds  be  applied  to  the 
payment  of  his  debt. 

This  bill  was  filed  April,  12,  1867.  The  defendanta, 
G.  W.  Bogle  and  W.  R.  Bogle,   filed  a  plea   in    abate- 
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ment  to  this  bill,  alleging  that  the  sale  to  G.  W.  Bogle 
by  W.  R.  Bogle  was  made  in  good  faith  and  for  a  valu- 
able consideration,  and  denying  that  they  had  fraudu- 
lently conveyed,  or  were  about  fraudulently  to  convey 
the  land  in  the  bill  mentioned,  and  asking  that  the  at- 
tachment  be  abated   and   the  bill  dismissed. 

This  plea  was  set  down  for  argument  as  insufficient, 
or,  what  was  equivalent  to  it,  a  motion  was  made  to 
strike  it  out,  and  the  motion  sustained  by  the  Chancel- 
lor. In  the  meantime,  at  February  Term,  1868,  Summar 
filed  a  petition  ex  parte,  in  which  he  states  the  fact  of 
the  filing  of  his  bill;  refers  to  the  allegations  as  a  part 
of  this  petition;  then  states  that  he  was  not  aware,  at 
the  time  of  filing  his  attachment  bill,  of  the  preceding 
suits  hereinbefore  mentioned,  nor  of  the  fact  of  the  sale 
of  the  land  to  F.  A.  Womack;  that  said  sale  to  Womack 
was  fraudulent,  and  intended  to  cheat,  wrong  and  de- 
fraud })etitioner  and  other  creditors  of  the  said  G.  W, 
and  W.  R.  Bogle;  and  that  in  that  suit  they  were  trying 
to  have  the  land  sold  to  pay  Brevard's  debt,  in  fraud  of 
the  rights  of  petitioner,  as  attaching  creditor.  He  prays 
that  his  suit  against  the  Messrs.  Bogle  be  consolidated 
with  the  other  cases,  and  be  heard  together.  Upon  this 
petition,  the  Chancellor  ordered  that  it  be  consolidated 
with  this  cause,  and  that  they  be  tried  together. 

From  an  agreement  in  the  record,  it  would  seem  that 
the  bill  of  Summar  was  taken  for  confessed  against  the 
Messrs.  Bogle,  after  their  plea  was  disallowed. 

There  are  various  papers  in  the  record,  purporting  to 
be  judgments  in  favor  of  Brevard,  and  a  paper  purport- 
ing to  show  a  judgment  in   favor  of  Cummins,  against 
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W.  R.  Bogle,  F.  A.  Womack  and  C.  B.  Summar,  to- 
gether with  what  purports  to  be  a  Constable^s  receipt, 
which  recites  the  &ct  that  Summar,  as  indorser,  had  sat- 
isfied the  judgment.  We  need  but  say  here,  that  we  can 
not  look  to  these  papers  for  any  purpose.  They  are  not 
made  exhibits,  are  not  marked  filed,  and  have  nothing 
upon  them  by  which  we  can  see  that  they  are  evidence  in 
the  cause.  As  to  the  Constable's  receipt,  it  is  not  shown 
to  have  ever  been  filed  in  the  cause;  nor  would  it  be 
any  evidence  against  the  minor  heirs  of  Womack,  if  it 
had  been  filed,  or  perhaps  against  anybody  else,  except 
the  Constable,  or  his  principal,  Cummins,  in  a  proper 
case.     It  cannot  be  looked  to  here,  for  any  purpose. 

Upon  this  state  of  the  facts^  the  cases,  as  consoli- 
dated, were  all  heard  together;  and  the  Chancellor  ren- 
dered a  decree  upon  bill,  order  pro  confesso,  answer  of 
the  minors  by  guardian  ad  litem,  exhibits  and  proof,  in 
which  he  declares  that  the  sale  of  the  land  by  the 
Messrs.  Bogle  to  Womack  was  bona  fide,  and  that  a  deed 
was  made  conveying  it  to  him;  that  the  bond  executed 
by  Womack,  with  McKnight  as  security,  by  which  Wo- 
mack had  bound  himself  to  pay  the  $1,500,  the  price  of 
the  land,  to  J.  H.  Smith  and  T.  B.  Brevard,  in  dis- 
charge of  the  debts  of  W.  R.  Bogle,  created  a  lien  on 
said  land  in  favor  of  the  Messrs.  Bogle,  for  the  use  of 
Smith  and  Brevard,  to  the  amount  of  the  $1,500,  and 
that  Womack  was  dead,  and  McKnight  insolvent;  that 
T.  B.  Brevard  had  made  himself  party  complainant,  and 
had  established  his  debts,  which  he  declared  were  a  lien 
on  the  land;    that  it  was  suggested    and   admitted  that 


104  NASHVILLE: 

Brevard  v*  Summar  et  oL,  and  Bogle  v.  Womack  et  ah. 

Smith's  debt,  secured  by  Womack's  bond,  had  been  paid 
by  the  Bogles,  and  an  order  of  reference  was  made  to 
ascertain  the  amount  so  paid,  and  by  which  one  of  them. 
The  Court  then  decrees  that  the  attorney's  fees,  costs, 
and  debt  of  Brevard  were  a  prior  lien  to  Summar's  debt; 
ascertains  the  amount  of  Summar's  debt,  amounting  to 
$302.35;  and  that  he,  having  filed  his  attachment  bill 
before  the  purchase  money  for  the  land  was  paid,  has  a 
lien  on  any  amount  that  may  be  found  due  W.  E..  and 
G.  W.  Bogle  for  money  paid  od  the  Smith  debt;  and 
then  decrees  that  the  land  shall  be  sold;  from  which  de- 
cree, defendant,  Summar,  prays  an  appeal  to  this  Court; 
and  then  the  parties  agree  that  the  land  shall  be  sold, 
notwithstanding  the  appeal;  but  the  funds  are  retained  in 
court  till  next  term.  We  may  add  that  a  petition  for 
re-hearing  was  filed  by  Summar,  which  was  refused,  but 
this  need  not  be  further  noticed. 

It  is  diflBcult  to  decide  how  much  of  this  decree  is  be- 
fore us  for  revision,  but  as  the  three  cases  seem  to  have 
been  treated  as  one  case  in  the  Court  below,  and  in  the 
argument  here,  we  deem  it  due  to  the  ends  of  justice  to 
make  a  decision  that  will  settle  all  the  questions  made 
in  the  record. 

1.  It  is  clear  that  the  Bogles  had  no  lien  whatever  on 
the  land  for  the  payment  of  the  $1,500  purchase  money 
agreed  to  have  been  paid  to  Smith  and  Brevard  by 
Womack,  and  for  which  they  took  the  bond  of  Womack 
and  McKnight,  as  security. 

"A  vendor  is  presumed  to  intend  to  retain  his  lien 
upon  the  conveyed  premises  for  payment  of  the  purchase 
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money,  and  the  circumstance  to  manifest  the  non-exist- 
ence of  such  intention,  must  be  shown  by  the  vendee." 
Campbell  v.  Baldwin^  2  Hum.,  248. 

The  taking  of  a  note  for  the  purchase  money,  with  the 
indorsement  of  a  third  person,  is  evidence  that  the  lien 
of  the  vendor  is  waived  and  abandoned.  "This  prima 
fade  evidence,  to  be  sure,  mjiy  be  repelled  by  proof,  but 
the  onus  lies  upon  the  vendor  to  make  that  proof;  and  if 
he  fails  to  do  so,  it  must  be  held  that  the  lien  was  waived 
and  abandoned."  Marshall  v.  Christmas,  3  Hum., 
617,  618.  There  is  nothing  in  this  case  to  rebut 
the  presumption  of  waiver  raised  by  taking  the  penal 
bond  of  Womack,  with  McKnight  as  surety.  It  is  a 
much  stronger  case  than  the  taking  of  a  note  with  the 
indorsement  of  a  third  party. 

If  the  Bogles,  then,  had  no  lien,  it  follows  that  Bre- 
vard had  none,  as  a  matter  of  course,  nor  right  of  sub- 
stitution to  any,  in  the  place  of  said  Bogles,  who  had 
none  themselves. 

Summar  is  contesting  the  question  of  priority  of  liens, 
as  between  his  attachment  bill  and  Brevard's  assumed 
lien,  by  virtue  of  the  bond  given  by  Womack  to  the  Bo- 
gles. We  have  seen  that  Brevard  had  no  lien;  and  it 
is  equally  clear  that  Summar  has  no  lien  by  virtue  of  these 
proceedings,  on  either  the  land  or  its  proceeds.  His  at- 
tachment bill  was  filed  against  the  Bogles  alone;  they 
alone  are  made  parties  to  it.  The  fact  that  it  was,  as 
it  is  called,  "consolidated"  with  the  original  cause  of  the 
Bogles  v.  Womack,  et  als,  can  give  no  lien  or  right  of  any 
kind  against  the  land  of  the  widow  and  heirs  of  Womack, 
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who  are  not  made  defendants  to  this  bill,  and  have  no 
chance  to  contest  his  right.  Besides,  the  decree  settles, 
properly  from  the  facts  of  the  case,  that  the  sale  by  the 
Bogles  to  Womack  was  bona  fde,  and  not  fraudulent. 
Summar  now  complains  of  the  decree  because  it  gives 
Brevard  a  lien  on  the  land  in  preference  to  him.  As 
against  the  true  owners,  the  heirs  and  widow  of  Womack, 
Summar's  bill  gave  him  no  lien  or  right  whatever,  under 
the  facts  of  the  case  and  the  state  of  the  pleadings  in 
this  record. 

It  seems  to  have  been  thought  by  the  counsel  and 
acted  on  by  the  Court,  that  because  the  various  parties 
had  been  allowed  to  consolidate  their  cases  with  the 
original  case,  that  they  were  entitled  to  consider  the  de- 
fendants to  the  original  case  as  defendants  to  their  bill^ 
and  have  a  decree  against  them,  part  of  them  being  mi- 
nora, without  even  making  an  issue  with  them  by  the 
pleadings,  or  giving   them  a  chance   to  be  heard. 

We  need  not  go  into  a  farther  discussion  of  the 
case,  as  we  might,  and  point  out  other  errors  apparent 
in  the  proceedings. 

Inasmuch  as  the  whole  contest  seems  to  have  turn- 
ed on  the  question  of  the  Bogles  and  Brevard  having  a 
lien  for  purchase  money,  and  the  land  of  minors  has 
been  ordered  to  be  sold  without  authority^  we  proceed, 
as  far  as  we  can,  to  give  such  decree  as  the  Chancellor 
should  have  given  or  might  have   given   in  the  case. 

We,  therefore,  decree: 

1.  That  the  Bogles  had  no  lien  on  the  land. 

2.  That   Brevard  had  none. 
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3.  That  Summar  bad  none  on  this  land  attached,  be- 
cause there  is  no  proof  in  the  record  that  the  sale  to 
Womack  was  fraudulent,  even  if,  in  the  state  of  the 
pleadings,  he  had  been  in  a  condition   to  show  that  fact. 

4.  That  inasmuch  as  the  Chancellor  has  found  the 
amount  of  the  debt  due  by  W.  R.  Bogle  to  be  $302.30, 
and  this  debt  is  not  contested,  a  decree  can  be  entered 
against  said   Bogle   personally   for   said   sum. 

5.  That  the  order  of  sale  of  the  land  and  the  pay- 
ment of  the  attorney's  fees  and  costs  out  of  its  pro- 
ceeds  be  set  aside. 

And  lastly,  that  all  the  balance  of  said  decree  be 
reversed,  and  that  complainants.  Bogles  and  their  sureties 
for  the  prosecution  of  the  suit,  pay  the  costs  of  their  bill 
against  Martha  J,  Womack,  the  widow  of  F.  A.  Womack, 
the  same  being  ordered  to  be  dismissed ;  that  Brevard 
pay  the  costs  incident  to  his  being  made  party  to  the 
suit. 

That  W.  R.  Bogle  pay  the  costs  of  the  case  of  Sum- 
mar against  him,  and  Summar  and  his  security  pay  all 
the  costs   of  this  Court. 
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Levan  17.  A.  E.  Patton  d  al. 

Changbry  Pleading.  AvermerUa'  A  bill  to  et^oin  a  judgment  at  law, 
on  the  ground  of  newly  dlBOOvered  testimony,  showing  payments  which 
should  have  been  allowed  on  the  debt,  which  states,  generally,  that 
complainant  did  not  know  he  could  make  this  proof  until  after  the 
judgment  and  adjournment  of  the  Court;  that  he  used  all  diligence  to 
get  this  proof,  but  did  not  succeed  until  after  the  trial,  is  not  sufficient 
on  demurrer,  without  staling  the  facts  specifically.^ 


FROM   GRUNDY. 


In  the  Chancery  Court  at  Altamont,  before  B.  M. 
Tillman,  Ch. 

M.  F.  TuRNEY  and  J.  M,  Bouldin,  for  complainant. 

A.  8.  CoLYAR  and  A.  S.  Marks,  for  defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  bill,  in  this  case,  was  filed  to  enjoin  a  judgment 
at  law,  obtained  against  the  complainant  by  defendant, 
Patton,  in  the  Circuit  Court  of  Grundy  County. 

The  ground  stated  in  the  bill,  is,  that  since  the  trial  at 
law,  complainant  has  discovered  payments  to  the  amount 
of  $500  or  ?600,  and  he  did  not  know  that  he  could 
make  this  proof  until  after  the  judgment  and  adjourn- 
ment of  Court. 

Complainant  states,  further,  that  he  used  all  diligence 


^  See  Ford  v.  Ford^  2  Cold.,  74-76;   Weatherkead  y.BoyerSy  7  Yer,  545, 
563;  and  see  Burwn  v.  Dosser^  1  Heis.,  754. 
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to  get  this  proof,  but  did  not  succeed  until  after  the  trial. 

Defendant  demurred  to  the  bill,  and  the  Chancellor 
sustained  the  demurrer  and  dismissed  the  bill,  from  which 
decree  complainant  appealed  to  this  Court. 

How  and  when  the  payments  were  made  is  not  stated, 
nor  is  it  stated  what  acts  of  diligence  were  used  to  ob- 
tain the  proof,  nor  why  he  was  unable  to  succeed. 

A  party  will  not  be  aided  by  a  Court  of  Chancery, 
after  a  judgment  at  law,  unless  he  can  impeach  the  jus- 
tice of  the  verdict  on  grounds  of  which  he  could  not 
have  availed  himself  at  law,  or  unless  he  was  prevented 
from  doing  it  by  fraud,  or  accident,  or  mistake,  or  the 
act  of  the  adverse  party,  unmixed  with  negligence  or 
fault  on  his  part.  And  all  this  should  be  alleged  and 
shown  in  the  bill,  by  the  statement  of  the  facts  which 
the  party  relies  upon  as  constituting  the  grounds  of  his 
relief,  so  that  the  Court  may  be  enabled  to  determine 
whether  they  are  suflGcient. 

It  will  not  suffice  to  charge,  in  general  terms,  that 
he  was  prevented  from  making  his  defense  at  law  by  ac- 
cident or  mistake,  without  disclosing  in  his  bill  the  na- 
ture of  the  one  or  the  other.  So  it  is  not  sufficient  to 
exonerate  himself  from  the  presumption  of  negligence  to 
allege,  in  general  terms,  that  he  has  used  diligence.  He 
should  show  what  he  has  done,  to  enable  the  Court  to 
determine  whether  he  has  used  that  degree  of  diligence 
which  the  law  requires  he  should  use  in  the  particular 
case. 

There  is  no  error  in  the  Chancellor's  decree,  sustain- 
ing the  demurrer  and  dismissing  the  bill,  and  we  affirm  it. 
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John  Smith  and  Wife,  in  error,  v.  W.  Thurman,  et  aL 

1.  Nuncupative  Wiiii^    Rogatfo  testium.    Animus  testandi.     Qwmtum 

of  proof.  A  person  being  on  his  death-bed,  a  witness  told  him  he  was 
very  sick,  and  could  live  but  a  short  time ;  that  '4f  he  had  any  re- 
quest to  make,  or  wanted  to  make  any  disposition  of  his  property,  he 
ought  to  make  it.''  The  dying  man  said  *'he  wanted  Winton  and 
Sally,  (two  illegitimates,)  to  have  the  land,  (which  he  had  previously 
deeded  to  them, )  and  be  made  equal  to  the  rest  of  his  children."  Held 
to  be  no  rogaHo  testium — ^nor  sufficient  proof  of  the  animus  testandi.  It 
'  may  have  been  an  expression  of  satisfaction  at  what  was  already  done, 
as  well  as  a  new  provision. 

2.  Same.     ConstrueHon*    A  paper  drawn  up  and  presented  to  the  County 

Court  stated  the  testimentary  words  to  be,  "that  he  wanted  his  two 
children,  Winton  and  Sally,  to  have  the  land,  and  made  equal  with  his 
other  children."  Held  that  this  purported  to  dispose  of  nothing  but 
land,  and  could  not  be  set  up  as  a  nuncupative  will. 

3.  Same.    Evidence.     Quantum  of  proof.    It  requires  more  stringent  evi- 

dence to  prove  a  nuncupative,  than  a  written  will. 

Cases  cited:  Baker  v.  Dodsan,  4  Hum.,  342;  8  Hum.,  645;  2  Cold.,  30. 
Code  dted,  2165. 


FROM    WARBEN. 


Deviaavil  vd  non  in  the  Circuit  Court,  before  N.  A. 
Patterson,  J. 

J.  H.  Savage,  for  the  plaintiff  in  error,  contended 
that  the  same  indentical  declaration  must  be  proved  in 
the  Court,  and  taken  down  in  writing  within  ten  days,  as 
is  afterwards  proved  on  the  issue,  citing  10  Yer.,  504;  1 
Jarman,  347,  133;  Modern  Probate,  304,  5;  4  Kent,  517;  2 
Bl.,  500.  Proof  must  be  full  as  to  every  fact  required 
by  the  statute ;  2  Cold.,  30 ;  1  Green.,  Ev.,  §  440 ;  Modern 
Probate,  304, 305,  307, 308,  312;  1  Sneed.,  616;  1  Jarman, 
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89,  90;  4  Kent,  617;  2  BL,  500.  A  nuncupation  made 
on  suggestion  of  another,  void :  Brown  v.  Brotm,  2  Mur- 
phy, (N.  C.,)  350.  Will  may  be  contested  as  to  realty,  but 
left  in  force  as  to  personalty;  3  Head,  658 ;  1  Jartn.,  top, 
353,  351,  n.  1.  What  is  a  will,  2  BL,  99;  Tol.  on  Ex.,  1. 
Error  to  charge  that  the  whoje  body  of  the  writing  must  be 
found  to  be  a  will,  and  the  operation  left  to  judicial  con- 
struction: 3  Head,  658 ;  1  Jarman,  355,  356.  If  there  is 
time  to  make  a  regular  will,  nuncupation  is  void;  Mod. 
Prob.  of  Wills,  312, 313;  1  Jar.,  89,  90, 133;  10  Barb.,  254; 
20  Johns,  50-,  514.  As  written,  it  is  vague  and  void,  for 
uncertainty:  1  Jar.,  316,  317,  322;  Broom's  Maxims,  574. 

Brief  of  Turney,  J.,  W.  E.  B.  Jones,  and Mur- 
ray, cited  Gunn  v.  Wright,  8  Hum.,  639;  Hoover  v.  Greg- 
ory, 10  Yer.,  444,  451;  Henderson  v.  Vaulx,  10  Yer.,  34; 
Tally  v.  Bvtterworth,  10  Yer.,  505 ;  Baker  v.  Dodson,  4 
Hum.,  342 ;  Hatcher  v.  Millard,  2  Cold.,  30;  Williams  v. 
WiUiamSy  10  Yer.,  25. 

Turkey,  J.,  having  been  of  counsel,  did  not  sit. 
Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  a  contested  nuncupative  will,  brought 
up  by  appeal  in  error  to  this  Court  from  the  Circuit 
Court  of  Warren  County. 

A.  McDaniel  died  at  his  home  on  the  night  of  the 
8th  of  January,  1863.  A  few  hours  before  his  death,  D. 
F.  Woods,  in  the  presence  of  Thomas  Muzzy  and  J.  W. 
Miller,  told  deceased  that  he  was  very  sick  and  could  live 
but  a  short  time.  McDaniel  said  he  knew  he  was  very 
bad.       Woods  then  asked  him  if  he  had  any  request  to 
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make,  or  any  disposition  of  his  property,  if  so,  he  ought 
to  make  it.  McDaniel  then  said,  "that  he  wanted  his 
two  children,  Winton  Thurman  and  Sally  Thurman,  to 
have  his  place,  and  made  equal  with  his  other  children/' 
The  deceased  never  spoke  after  this  declaration  was  made, 
and  died  in  three  or  four  hours. 

On  the  12th  day  of  January,  1863,  the  declarations  of 
deceased,  as  above  given,  were  reduced  to  writing  by  D. 
F.  Woods,  and  sworn  to  by  him  and  Thomas  Muzzy  be- 
fore G.  W.  Martin,  a  Justice  of  the  Peace  of  Warren 
county,  on  the  same  day. 

At  the  next  succeeding  April  Term  of  the  County 
Court  of  Warren  county,  the  paper  drawn  up  by  Woods 
as  the  nuncupative  will  of  the  deceased,  was  offered  for 
probate,  and  the  declarations  as  set  out  in  the  papers 
proved  by  Woods,  Muzzy  and  J.  W.  Miller,  the  three  wit- 
nesses who  were  present  when  they  were  made  by  de- 
ceased. 

Plaintiffs  in  error  appeared  in  the  County  Court  and 
contested  the  validity  of  the  alleged  will,  whereupon  the 
fact  was  certified  to  the  Circuit  Court  of  said  county,  to- 
gether with  the  paper  writing  propounded  for  probate  as 
the  nuncupative  will  of  Abram  McDaniel,  deceased. 

An  issue  of  deviaavit  vd  non  was  made  up  in  the  Cir- 
cuit Court,  and  this  issue  was  tried  by  a  jury  of  Warren 
county,  at  the  June  Term,  1867,  of  the  Circuit  Court,  re- 
sulting in  a  verdict  establishing  the  will. 

D.  F.  Woods,  Thomas  Muzzy  and  J.  W.  Miller,  upon 
the  trial  of  the  case,  proved  that  deceased  died  January  8, 
1863,  at  his  own  house  in  Warren  county,  where  he  had 
resided  for  several  years;  that  he  was  very  sick,  and  suf- 
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fering  at  the  time  great  bodily  pain;  that  three  or  four 
hours  before  his  death,  D.  F.  Woods  approached  his  bed- 
side, and  told  deceased  that  he  was  very  sick,  and  that  he 
could  live  but  a  short  time.  Deceased  replied  that  he 
knew  he  was  very  bad.  Woods  testifies  that  he  then 
told  him  if  he  had  any  request  to  make,  or  wanted  to 
make  any  disposition  of  his  property,  he  ought  to  make 
it.  McDaniel  then  said  he  wanted  Wint.  and  Sis,  (mean- 
ing, as  they  understood  him.  Winter  Thurman  and  Sally 
Thurman,  the  defendants  in  error,)  to  have  his  land,  and 
enough  to  make  them  equal  with  the  rest  of  his  children. 

Thomas  Muzzy  stated  on  the  trial,  that  deceased  said 
"that  he  wanted  the  Thurman's  to  have  that  land,  and 
enough  of  his  other  property  to  be  made  equal  with  the 
rest  of  his  heirs." 

J.  W.  Miller  testified  on  the  trial,  that  deceased  said 
"he  wanted  them,  the  Thurman  children,  Wint.  and  Sis., 
to  have  his  land,  and  enough  of  his  other  property,  to 
make  them  equal  with  his  other  children." 

The  Thurmans  were  the  illegitimate  children  of  de- 
ceased, and  Smith's  wife  was  his  legitimate  child. 

All  three  of  these  witnesses,  four  days  after  the  death 
of  McDaniel,  swore  to  the  paper  presented  for  probate, 
and  upon  which  the  issue  in  this  case  was  made  up,  as 
containing  the  declaration  of  McDaniel. 

By  our  statute,  which  is  a  substantial  copy  of  the 
statute  of  29  Car.,  2,  for  the  prevention  of  frauds  and 
perjuries,  it  is  indispensably  requisite  to  the  validity  of 
a  nuncupative  will,  that  the  will  be  proved  by  two  dis- 
interested witnesses,  present  at  the  time  of  making  there- 
of, and  they,  or  some  of  them,  must  be  especially  re- 
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quired  to  bear    witness  thereto   bj  the   testator  himselfl 
Code,   2165. 

It  has  been  held  hj  this  Coart,  that  it  is  a  sufficient 
compliance  with  that  part  of  the  statute  which  requires 
that  the  witnesses,  or  some  of  them,  shall  be  especially 
required  to  bear  witness  thereto  by  the  testator  himself, 
if  he,  by  intelligent  act  and  language,  invoke  their  spe- 
cial attention  to  what  he  has  said,  or  is  about  to  say.  4 
Hum.,  342.  In  that  case,  the  testator,  addressing  the 
witnesses,  said,  ^^I  wish  to  make  a  disposition  of  my 
effects,"  and  then  went  on  to  declare  the  nuncupation, 
and  explained  to  the  witnesses  the  motives  for  making 
the  particular  disposition  of  his  property.  And  this  was 
properly  held  a  valid  nuncupative  will,  as  complying 
with  the  statute  requiring  that  the  testator  should  espe- 
cially require  witnesses  present,  or  some  of  them,  to  bear 
witness  thereto,  and  as  also  clearly  evincing  an  intention 
to  perform  a  testamentary  act. 

In   the  case  in    8    Hum.,   645,   6,    the   Court    says: 
"We   have   no  desire   or    intention   to  go  further   in  ex- 
tending the  meaning  of  the  words,   'specially  required  to 
bear  witness  thereto,^  than    has   been  done  in  the  case  of 
Baker  v.  Dodson,"  4  Hum.,  342. 

In  a  still  later  case,  this  Court  held  that  it  is  indis- 
pensable to  a  valid  nuncupative  will,  that  the  testator 
should  especially  call  the  witnesses  to  the  fact;  and  while 
it  is  not  necessary  to  use  the  precise  language  of  the 
statute,  words  of  equivalent  import  should  be  used,  show- 
ing that  testator  considered  himself  engaged  in  a  testa- 
mentary act.     2  Coli,  30. 

The  provisions  of  the  jstatute   in   regard   to  nuncupa- 
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tive  wills  have  been  strictly  enforced  by  the  courts;  and 
they  have  generally  adopted  a  rigid  and  strict  construc- 
tion in  regard  to  them.  It  must  appear  that  all  the  re- 
quirements of  the  law  have  been  complied  with. 

Independent  of  the  statute  of  frauds,  the  factum  of 
a  nuncupative  will  requires  to  be  proved  by  more  strict 
evidence  than  a  written  one.  The  testamentary  capacity, 
the  anim^ia  tesiandi,  and  the  rogatio  testium,  at  the  time 
of  the  alleged  nuncupation,  must  appear  by  the  clearest 
and  most  indisputable  testimony.  Red.  on  Wills,  part  1, 
187,8;    1   Wms.  on  Exrs.,   105. 

Tested  by  these  rules  of  law,  and  by  the  rules  laid 
down  for  their  construction,  can  it  be  said  that  the  pa- 
per propounded  and  upon  which  the  issue  in  this  case 
has  been  made,  can  be  held  to  express  the  nuncupative 
will   of  the   deceased? 

We  think   not,  for  several   reasons. 

The  leading  object  of  that  part  of  our  statute  which 
requires  that  the  witnesses,  or  some  of  them,  shall  be 
especially  required  to  bear  witness  thereto  by  the  testator 
himself,  is  to  distinguish  between  a  valid  nuncupation 
and  casual  conversations  by  one  in  his  illness  as  to  his 
wishes  on  the  subject  of  his  property,  and  to  guard 
against  the  latter  being  imposed  upon  the  Court  as  tes- 
tamentary.    4  Hum.,  344. 

In  all  the  cases  in  our  books  of  reports,  in  which 
nuncupative  wills  have  been  sustained,  the  testator  un- 
mistakably indicated  his  purpose  of  performing  a  testa- 
mentary  act. 

But  in  this  case  the  expression  that  he  "wanted  his 
two   children,  Winton  and  Sally  Thurman,  to   have   his 
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place,  and  made  equal  with  his  other  children,"  in  view 
of  the  fact  that  he  had  theretofore  conveyed  "his  place" 
to  them  by  deed,  may  as  reasonably  be  construed  as  the 
expression  of  his  satisfaction  with  the  provision  he  had 
already  made  for  them,  as  that  he  thereby  intended  to 
make  any  further  provision  for  them  by  a  testamentary 
act  which  he  understood  himself  as  then  performing. 

At  all  events,  there  is  not  that  full  and  satisfactory 
evidence  of  the  animus  ieatandi  required  by  law,  nor  that 
clear  and  indisputable  testimony  of  the  calling  upon  the 
witnesses  by  the  testator  to  bear  witness  to  the  fact  of 
making  a  will,  which  is  required  by  law  to  establish  a 
nuncupative  will. 

But  in  the  view  we  have  taken  of  this  case,  if  the  law 
had  been  complied  with  in  all  other  respects,  this  sup- 
po??ed  nuncupative  will,  as  reduced  to  writing  and  proved 
in  the  County  Court,  could  not  be  established  as  a  will, 
because  it  purports  to  devise  land  and  nothing  else. 

Wc  hold,  therefore,  that  the  judgment  of  the  Circuit 
Court  was  erroneous. 

Let  the  judgment  of  the  court  below  be  reversed,  and 
he  cause  remanded  for  a  new  trial. 
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William   Baker  v.  Mayor  and   Aldermen   of   Mc- 
Minnville. 

Lost  Paper.     What  may  he  auppiied.    Under  the  Code,  3907,  no  paper  can 
be  supplied,  unlei<8  it  ha.s  been  filed. 

Cases  cited :   Pierce  v.  Bank  of  Tentiesseej  1  Swan,  265 ;    Lajie  y.  Jones,  2 
Cold.,  318. 


FROM   WARREN. 


In  the  Circuit  Court,  S.  N.  Burger,  S.  J.,  presiding. 

Frazier,  Stubblefield  &   Rankin,  for    plaintiffs  in 
error. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  petition  for  a  mandamus  to  compel  the 
corporate  authorities  of  McMinnville  to  open  a  street. 
The  first  objection  taken  by  defendant  is  fatal  to  the 
proceeding.  The  original  petition  had  been  lost,  and 
the  plaintiff  was  permitted  to  file  another,  alleged  to  be 
the  same  in  substance  as  the  lost  petition.  There  is 
no  proof  that  the  original  petition  had  ever  become  a 
record  of  the  Court  by  being  filed  with  the  Clerk,  It  is 
only  a  record,  proceeding  or  paper,  filed  in  an  action  at 
law  or  equity,  which,  if  lost  or  mislaid,  may  be  supplied 
under  the  provisions  of  the  Code,  3907.  There  must 
be  proof  that  the  paper  proposed  to  be  supplied  had 
been  filed.  In  this  case  there  is  no  such  evidence. 
The  affidavit    of  the   petitioner   verifies   the   second   peti- 
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tioQ  as  the  same  in  substance  with  the  first  one^  but 
does  not  show  that  the  first  was  ever  filed  in  court. 
The  affidavit  of  the  Clerk  states  that^  after  diligent 
search  in  his  office^  the  petition  can  not  be  found.  But 
there  is  no  evidence  whatever  of  the  filing  of  the  orig- 
inal. Without  this  proof  the  lost  paper  could  not  be 
supplied.  In  this  view,  it  is  unnecessary  to  express  an 
opinion  upon  the  various  assignments  of  error  made  by 
defendant.       1   Swan,  265;   2  Cold.,  318. 

The  judgment  is  reversed,  and  the  petition  dismissed. 


Martha  Wynne  et  al.  v.  John  B.  Wabren  d  al. 

Trustee.  Personally  liable  for  investment  without  security.  A  trustee  having 
a  fund  directed  by  decree  to  be  laid  out  in  a  peculiar  mode,  finding  that 
investment  impracticable,  loaned  the  money  during  the  hite  war,  to  sol- 
vent parties,  without  security.  Held,  that  he  was  liable,  upon  their  in- 
solvency, for  the  loss. 


FROM    LINCOLN. 


In  Chancery  at  Fayetteville,  before  J.  P.  Steele,  Ch. 

J.  B.  Lamb,  for  complainants,  cited  2  Kent,  250,  n. 

a;  Edwards  on   Receivers,  592;  Smith  v.  Smith,  4  J.  C. 

E.,  281 ;   Robertson  v.  /SwWett,  6  Hum.,  313;  2  Story  Eq. 
Jur.,   §    1274;    Beder  v.  Dunn,  3  Head,   91;    Hester  v. 

^Yaker8on,  6  Hum.,  219. 
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J.  P.  DiSMUKES,  for  the  Commissioners,  cited  9 
Ham.,  612;  Greenl.  Ev.,  642;  6  Sneed,  39;  3  Sneed, 
375. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Martha  Wynne,  is  the  widow  of 
Thomas  R.  Wynne,  deceased,  who  departed  this  life  in 
Idnooln  county,  in  June,  1856,  leaving  a  last  will  and 
testament,  of  which  complainant,  Willis  G.  Rives,  is  the 
surviving  executor;  and  leaving  two  children,  the  de- 
fendants, Harriet  and  Catharine,  who,  with  their  mother, 
Martha,  are  the  only  legatees  of  said  last  will  and  tes- 
tament. In  the  will  there  was  a  bequest  of  a  slave 
named  Jim,  to  complainant,  Martha,  for  life,  with  re- 
mainder to  defendants,  Harriet  and  Catharine.  The 
complainants  filed  their  bill,  making  the  said  Harriet 
and  Catharine,  with  their  regular  guardian,  John  B. 
Warren,  defendants,  and  representing  that  it  would  be 
to  the  manifest  advantage  of  both  the  life  estate  and 
the  estate  in  remainder,  that  said  slave,  Jim,  should  be 
sold,  and  the  proceeds  invested  in  a  young  negro  woman, 
and  praying  for  such  sale  and  investment,  or  for  the 
exchange  of  said  negro,  Jim,  for  a  negro  woman,  or 
woman  and  child,  as  might  be  deemed  most  proper  and 
expedient.  Upon  a  reference  to  the  Clerk  and  Master 
to  take  proof  upon  the  subject,  that  officer  reported  fa- 
vorably, and  recommended  the  appointment  of  a  Com- 
missioner to  carry  out  the  object  of  the  complainant. 
The  defendants,  William  B.  Beattie  and  Daniel  J.  Whit- 
tington,  were,  by  the  decree  of  the  Court,  appointed 
Commissioners  to  effect  said  sale  or  exchange  at  the  Feb- 
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raary  Term,  1859,  of  said  Court,  and  accepted  said  trust. 
That  part  of  the  decree  which  imposes  said  trust  is  in 
the  following  words :  "  It  is,  therefore,  ordered,  adjudged 
and  decreed  by  the  Court,  that  William  B.  Beattie  and 
Daniel  J.  Whittington  be  appointed  Commissioners,  who 
shall  be  and  are  hereby  empowered  to  exchange  or  swap 
said  boy,  Jim,  for  a  young  negro  woman  or  young  wo- 
man and  child;  and  upon  such  a  swap  or  exchange, 
said  Beattie  and  Whittington  are  authorized  to  execute  a 
bill  of  sale,  as  Commissioners,  for  said  boy,  Jim;  and 
in  consideration  thereof,  they  are  further  authorized  to 
take  title  to  such  negro  woman  or  woman  and  child,  to 
the  said  Martha  Wynne,  for  and  during  her  natural  life, 
with  remainder  in  such  slave  or  slaves  to  the  infants, 
Harriet  W.  and  Catharine  V.  Wynne.  The  said  Com- 
missioners,  before  such  exchange,  will  carefully  investigate 
the  title  to  any  such  slave  or  slaves  as  they  may  pro- 
pose to  receive  in  exchange  for  said  boy,  Jim;  or  if  the 
aforesaid  Commissioners,  to  effect  the  end  desired,  should 
deem  it  best  to  sell  said  slave,  then  they  are  empowered 
so  to  do  for  cash,  or  on  any  time  not  exceeding  ten 
months,  either  at  private  or  public  sale,  taking  and 
giving  bills  of  sale,  as  hereinbefore  directed;  and  if  sold, 
the  said  Commissioners  shall  retain  a  lien  on  said  boy 
until  the  purchase  money  is  paid;  on  all  of  which  mat- 
ters said  Commissioners  shall  make  due  report  at  the 
next  term  of  this  court." 

At  the  Februarj''  Term,  1860,  the  defendants  reported 
that  they  had  found  it  impracticable  to  exchange  said 
negro  boy,  Jim,  for  a  woman  or  woman  and  child,  and 
that  they  had  sold  the  negro  boy  for  one  thousand  dol- 
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lars,  his  full  value,  and  taken  the  purchaser's  note  with 
good  and  sufficient  security,  due  the  25th  December,  1859, 
and  that  thev  had  not  been  able  to  invest  the  fund  in 
a  negro  woman,  as  contemplated  when  they  were  ap- 
pointed Commissioners  for  that  purpose.  At  the  same 
term,  the  order  for  said  investment  was  by  the  Court 
renewed.  At  the  August  Term,  1860,  the  Commissioners 
made  further  report  that  the  purchase  money  for  said 
slave  had  not  yet  been  paid;  and  thereupon  judgment 
was  rendered  against  the  purchaser  for  the  sum  due, 
amounting  to  ?1,041.35,  and  execution  awarded.  From 
the  said  August  Term,  1860,  to  the  February  Term,  1866, 
no  further  steps  seem  to  have  been  taken  in  the  cause. 
At  the  latter  term,  the  Commissioners  were  ordered  to 
make  their  report  if  practicable;  and  if  not  practicable 
they  were  allowed  until  the  term  following,  at  which 
term,  August,  1866,  they  reported  the  payment  of  the 
purchase  money  and  interest,  $1,126.15,  on  the  10th  of 
January,  1861,  to  R.  A.  McDonald,  acting  Clerk  and 
Master;  that  they  had  found  it  impossible  to  purchase 
such  a  woman  as  the  complainant  wished  for  said  sum 
of  money,  after  repeated  efforts;  that  they  had  arranged 
it  with  the  complainant  and  with  the  guardian  of  the 
children  to  increase  the  fund  by  contribution  of  one-third 
from  the  complainant  and  two-thirds  from  the  estate  of 
the  children,  so  as  to  raise  the  amount  to  $1,400,  and 
that  the  authority  of  the  Court  was  to  be  invoked  to 
that  end;  but  the  war  intervening,  their  plans  were  in- 
terrupted; that  being  fearful  in  the  then  disturbed  state 
of  the  country  the  money  would  depreciate  and  become 
worthless,    they    were   unwilling    to   receive   it,  and   they 
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had  loaned  the  fund  to  Messrs.  McDonald  &  Kelso^  then 
believed  to  be  perfectly  good,  taking  their  note  for  the 
amount.  That  as  they  could  not  invest  the  fund  as  di- 
rected, they  had  loaned  it  in  order  that  it  might  be  pro- 
ductive to  the  parties  interested;  that  said  firm  of  Mc- 
Donald &  Kelso  have  never  paid  any  of  said '  note  except 
$50  on  account  of  interest,  which  was  paid  to  complain- 
ant, Martha;  that  suit  had  been  brought  against  Henry 
Kelso,  one  of  the  parties,  and  the  note  filed  with  the 
trustee  of  R.  A.  McDonald,  who  had  made  an  assign- 
ment of  his  property;  and  that  they  are  hopeful  of 
success  in  securing  the   debt. 

The  complainants   excepted   to   the  report: 

1.  Because  it  does  not  show  that  the  trustees  used 
proper  diligence  in  collecting  the  said  purchase  money 
from  the  purchaser  of  said   slave. 

2.  It  does  not  appear  from  said  report,  that  they 
made  any  effort  to  invest  the  same  as  directed  by  the 
Court,  after  its  collection. 

3.  That  they  were  not  authorized  to  loan  said  money. 

4.  That  they  did  not  demand  and  receive  security 
from  McDonald  &  Kelso,  the  borrowers  of  said  fund. 

The  exceptions  were  sustained,  and  the  parties  were 
ordered  •  to  amend  their  report,  and  show  what  kind  of 
money  was  paid  by  the  purchaser  to  McDonald  as  acting 
Clerk  and  Master,  and  what  kind  of  money  they  loaned 
McDonald  &  Kelso. 

At  the  February  Term,  1868,  an  amended  and  sup- 
plemental report  was  made,  in  whidi  it  is  stated,  as  a 
reason  for  indulging  the  purchaser  of  the  negro,  that  they 
did    so  at  the  request  of  the  complainant,    Martha,   to 
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whom  the  purchaser  had  agreed  ta  pay  ten  per  cent,  in- 
terest until  an  opportunity  offered  to  invest  the  fund  as 
directed^  and  at  that  time  he  agreed  to  pay  the  whole  on 
demand;  that  they  declined  to  make  this  agreement  for 
indulgence  until  they  had  consulted  the  solicitor  of  the 
complainant,  Joel  J.  Jones,  Esq.,  who  advised  them  to 
that  course  until  they  could  reinvest  the  fund.  In  the 
meantime,  they  made  efforts  to  purchase  the  woman,  but 
£uled;  and  finally  they  became  distrustful  of  the  inten- 
tions of  the  purchaser,  and  they  took  judgment  against 
him,  as  stated,  at  August  Term,  1860;  and,  at  the  in- 
stance of  the  complainant  and  her  solicitor,  they  per- 
mitted the  purchaser,  after  the  judgment,  to  retain  the 
fund  until  he  finally  paid  it,  as  stated  to  McDonald,  the 
then  acting  Clerk  and  Master.  That  being  unwilling, 
themselves,  to  take  charge  of  the  fund  for  the  reason 
stated,  and  the  said  firm  of  McDonald  &  Kelso  offering 
to  take  it  and  pay  interest  for  it,  and  they  being  then 
considered  perfectly  good  and  solvent,  the  money  was 
loaned  to  them.  The  price  of  negroes,  in  the  meantime, 
was  rapidly  rising;  there  were  no  more  sales  known  to 
them.  That,  in  February,  1862,  they  found  a  woman  for 
sale,  and  one  of  them  took  her  to  his  house  with  a  view 
to  her  purchase,  but  the  complainant,  Martha,  did  not 
like  her;  that  they  do  not  know  what  kind  of  funds 
were  paid  by  the  purchaser  for  the  negro,  but  that,  to 
the  best  recollection  of  one  of  the  parties,  the  payment 
was  in  Tennessee  and  other  Southern  bank  paper. 

To  this  report  there  were  two  exceptions:    1.  Because 
they    had    no    authority   from    this   Court    to    loan  said 
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money.  2.  They  took  no  security  for  said  loan,  as  the 
law  requires. 

The  decree  of  the  Court  disallows  these  exceptions, 
confirms  the  report,  and  proceeds  to  recite  that,  "it  ap- 
pearing to  the  Court  that  the  Commissioners  could  not 
carry  out  the  decree,  after  due  diligence,  in  consequence 
of  the  high  price  of  negro  women,  and  because  it  was 
imprudent  to  do  so,  and  that  they  had  loaned  the  money 
to  McDonald  &  Kelso,  without  any  authority  from  the 
Court;  but  under  the  fact«  stated  in  said  report,  the 
Court  is  satisfied  that  they  acted  in  good  faith,  and  did 
what  they  believed  the  best  for  the  parties;  it  is  there- 
fore ordered,  adjudged  and  decreed,  that  said  Commis- 
sioners are  not  liable  for  the  said  sum  of  ?  1,043.35,  and 
orders  the  bill  to  be  dismissed  at  the  cost  of  Commis- 
sioners; and  it  is  further  ordered,  that  said  Commission- 
ers may  reimburse  themselves  for  said  costs  out  of  any 
moneys  that  they  may  collect  of  Kelso  &  McDonald  in 
the  suits  they  are  now  prosecuting  agaiust  them  on 
these  claims;  and  that,  as  it  appears  to  the  Court,  that 
they  have  a  judgment  against  Henry  Kelso,  and  have 
his  land  attached,  that  at  the  sale  of  said  land,  they  may 
bid  said  debt  on  the  same,  or  do  any  other  lawful  act  to 
collect  the  money  on  said  judgment.''  From  this  decree 
the   complainant,  Martha,   has  appealed  to  this  Court. 

We  have  thought  it  necessary  to  refer  thus  at  length 
to  the  facts  of  this  case,  that  the  exact  relation  of  these 
parties  to  the  trust  in  question  may  be  understood,  and 
that  the  doctrines  of  the  law  which  govern  the  case 
may   be    fitly   illustrated. 
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The  proposition  that  confronts  us  at  the  threshold,  and 
which  is  quite  too  plain  and  self-evident  to  demand  a 
reason  for  its  statement,  is,  that  this  trust  fund  would  not 
have  been  squandered  and  lost  to  the  complainant  and 
her  children  if  the  trustees  had,  in  assuming  the  re- 
sponsibility of  lending  it,  taken  good  security  for  its 
repaymei^. 

The  second  proposition  is,  that  if  the  country  was  in 
such  a  state  of  disturbance  and  distraction  that  these 
parties  were  unwilling  to  keep  the  fund  about  them,  be- 
cause they  apprehended  its  depreciation,  and  they  deemed 
it  imprudent,  even  if  practicable,  to  invest  the  funds  as 
directed  by  the  Court,  the  instincts  of  a  common  pru- 
dence would  seem  to  have  dictated  a  wiser  course  than 
a  loan  of  the  whole  fund  to  a  trading  firm  without  se- 
curity. 

A  Court  of  Chancery  cannot  overlook  these  salient 
points,  in  adjudging  the  equities  of  these  parties.  It  is 
a  familiar  remark  of  Lord  Hardwicke,  that  *'the  doctrines 
of  the  law  which  govern  trustees  should  not  be  laid  down 
with  a  strictness  to  strike  terror  into  mankind  acting  for 
the  benefit  of  others,  and  not  for  their  own ;  and  that  as 
a  trust  is  an  office  necessary  in  the  concerns  between  man 
and  man,  and  which,  if  faithfully  discharged,  is  attended 
by  no  small  degree  of  trouble  and  anxiety,  it  is  an  act 
of  great  kindness  to  accept  it."  We  have  felt  the  force 
of  this  observation  in  the  consideration  of  this  case.  As 
far  as  the  record  acquaints  us  with  the  motives  of  these 
parties,  we  are  not  permitted  to  ascribe  to  them  any  but 
the  most  honorable  in?:entions. 

But  yet  we   have,   in  this  case,   the  crassa  negligentia 


L. 
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of  the  law  books,  withoat  the  slightest  purpose  to  do  a 
wrong.  This  Court  has  repeatedly  admonished  persons 
in  a  fiduciary  capacity,  of  the  severe  exactions  of  the 
law,  and  the  responsibilities  of  their  position.  Trustees 
must  not  venture  to  apply  the  trust  money  in  a  manner 
not  authorized  by  the  trust.  It  would  seem  a  very  rea- 
sonable and  proper  investment  of  one's  own  money,  to 
lend  it  to  a  person  of  known  wealth  and  solvency;  but  a 
trust  fund,  raised  and  created  for  a  specific  purpose,  must 
have  that  direction,  if  possible,  and,  if  impossible,  the 
aid  of  a  court  must  be  invoked  in  its  disposition.  If 
the  trustee  give  it  a  different  direction,  he  does  it  at  his 
peril.  In  this  case,  the  parties  were  invested  with  the 
trust  by  the  Court;  and,  in  violation  of  its  positive  orders, 
the  trust  fund  has  been  lost  and  destroyed.  Would  it 
be  equitable  and  just  that  this  woman  and  her  daughter 
should  lose  it?  We  think  not.  The  circumstances  may, 
perhaps,  excuse  the  trustee  for  not  investing  the  fund  in 
the  manner  directed  by  the  Court;  but  nothitig  can  ex- 
cuse them  for  investing  in  disobedience  of  the  orders  of 
the  Court. 

In  England,  the  lending  of  trust  moneys,  on  anything 
less  than  the  real  security,  is,  even  at  this  late  day,  sel- 
dom sanctioned  by  a  Court  of  Chancery.  In  regard  to 
the  money  of  persons  under  disability,  the  very  fact  of 
lending  upon  mere  personal  security  was  considered  a  con- 
version of  the  fund.  "It  was  never  heard  of,"  said  Lord 
Kenyon,  "that  a  trustee  could  lend  an  infant's  money  on 
private  security.  This  is  a  rule,"  said  he,  "that  should 
be  rung  in  the  ears  of  every  person  who  acts  in  the 
character  of  a  trustee;   for  an  act  may  very  probably  be 
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done  with  the  very  best  intentions,  jet  no  rule  in  a 
court  of  equity  is  so  well  established  as  this."  Chan- 
cellor Kent  seemed  to  think  the  English  rule  too  strict. 
4  John.  Ck,  R.,  281,  284.  But  it  is  said  that  it  will 
be  at  the  peril  of  the  trustee,  if  trust  money  comes  to 
his  hands,  such  as  a  debt  due  from  a  third  person,  to 
suffer  it  to  remain  upon  the  mere  personal  credit  of  the 
debtor,  although  the  testator  who  created  the  trust  had 
left  it  in  that  very  state*     2  Story  Eq.  Jur.,  707.      * 

In  the  case  before  us,  money  was  loaned  in  the  midst 
of  uncertain  and  revolutionary  times,  in  positive  disre- 
gard of  the  orders  of  a  court,  and  without  any  security 
whatever,  either  real  or  personal.  A  court  of  law  could 
scarcely  hesitate  to  pronounce  such  a  course  of  conduct 
a  conversion  of  the  fund;  and  a  court  of  equity,  which, 
Lord  Coke  says,  is  but  a  just  correction  of  the  law,  will 
not. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree 
will  be  entered  here  in  accordance  with  the  principles 
announced  in  this  opinion. 


Jas.  M.  Roberts  v.  J.  D.  Francis,  A.  M.  Alexander, 

John  W.  Summer  et  ais. 

1.  Vendor's  Lien.  Amgnee  of,  JvdgmeiU  creditor  of  vendor.  Priority 
between.  Lis  pendens.  Registration,  Summer  sold  a  tract  of  land,  of 
ninety -seven  acres,  to  Francis,  by  title  bond  lost  and  never  registered, 
and  took  notes  for  the  purchase  money;  two  of  which  he  transferred  to 
oompUinant,  Roberts,  who  filed  his  bill  to  enforce  the  vendor's  lien. 
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Alexander,  a  judgment  creditor  of  Summer,  pold  the  land  at  execution 
sale,  pending  the  bill  of  Roberta,  and  bought  the  land.  An  amended 
bill  brought  him  before  the  Court,  and  he  set  up  his  purchase.  Held, 
that  the  vendor's  lien,  in  the  hands  of  the  assignee,  was  to  be  preferred 
to  the  rights  of  the  vendor's  creditor  purchasing  at  execution  8ale,'pen- 
dente  lite. 

2.  Same.    Parol  sale.    If  the  sale  was  by  parol,  the  heirs  of  the  vendee  hold- 

ing the  land,  and  all  the  other  parties  but  the  creditor  admitting  the  sale, 
or  being  bound  by  pro  confesso^  the  same  result  would  follow. 

3.  Parol  Sale.     Statide  of  Frauds^     Parol  sale  of  land  is  not  void,  but 

voidable. 

Cases  cited :  Skclton  v.  Johnson^  4  Sneed,  680,  681 ;  Thompson  v.  Pyland,  3 
Head,  537;  Cleveland  y.  Martin^  2  Head,  128;  Ewlng  v.  Arthur jl  Hum., 
537;  Graham  v.  McCampbdl^  Meigs,  52;  4  Sneed,  301,  305. 


FROM    CAXNON. 


Ill  Chancery  at  Woodbury,  before  Barclay  M. 
Tillman,  Ch. 

J.  S.  Barton,  for  complainant,  cited,  as  to  parol  sale 
of  land,  Hilton  v.  Duncan,  1  Cold.,  315;  Rhea  v.  Alli- 
son, 3  Head,  176;  3  Sneed,  228,  230.  Notice:  Story 
Eq.  Jur.,  §§  399,  400,  400  a,  405,  406,  408. 

J.  M.  AvENT,  with  him,  as  to  lis  ^^endens,  cited 
Shelton  V.  Johnson,  4  Sneed,  672. 

J.  L.  Fare,  for  Alexander,  insisted  that  in  the  ab- 
sence of  a  registered  title  bond,  the  creditor's  right  to 
subject  the  land  was  perfect,  citing  Butler  v.  3Iawry, 
10  Hum.,  420;  Rogers  v.  Cawood,  1  Swan,  142;  Lally  v. 
Holland,  1  Swan,  396. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

We  are  satisfied,  from  the  pleadings  and  proofs  in 
this  cause,  that  John  W.  Summer,  on  or  about  the  21st 
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of  January,  1860,  agreed  to  sell  to  Eppy  Francis,  who 
died  a  few  days  thereafter,  the  tract  of  land  described 
in  the  bill  as  containing  about  seventy-six  acres,  but 
more  correctly  described  in  Games'  plat  and  certificate 
of  survey,  as  containing  ninety-seven  acres;  that  Francis 
executed  to  Summer  three  notes  for  the  purchase  money, 
two  of  which  were  assigned  by  Summer  to  complainant, 
on  the  12th  of  January,  1861,  and  not  1860,  as  stated 
in  the  bill;  that  complainant  obtained  judgment  against 
the  administrators  of  Francis  and  Summer,  in  the  Circuit 
Court  of  Cannon,  for  $553.36,  the  amount  of  the  balance 
due  on  the  first  note  assigned  to  him;  that  said  judg- 
ment and  the  record  thereof  had  been  fraudulently  ab- 
stracted or  destroyed,  before  this  bill  was  filed,  on  the 
25tb  of  September,  1865;  that  the  record  was  supplied 
and  established  in  the  Circuit  Court,  by  a  judgment 
duly  rendered  at  the  February  Term,  1866;  and  that 
the  second  note  for  six  hundred  dollars,  due  1st  of 
January,  1862,  and  assigned  to  complainant,  was  still  du^ 
and  owing  when  the  bill  was  filed. 

It  is  charged  in  the  bill,  that  a  title  bond  was  exe- 
cuted by  Summer  for  the  conveyance  of  the  land,  on  the 
payment  of  the  purchase  money,  and  that  it  passed  into 
the  hands  of  the  administrators  of  Francis,  who,  in  the  first 
part  of  their  answer,  admit  its  existence,  but  state,  in  a 
subsequent  part,  that  they  may  be  mistaken,  and  that  the 
paper  which  they  saw  may  have  been  the  plat  and  cer- 
liiicate  of  survey.  Summer,  in  his  answer,  admits  that 
he  sold  to  Francis  97  acres  and  5  poles  of  land;  took 
three  notes  for  the  purchase  money;  retained  the  note  first 

due;  transferred   the  other  two  to  complainant;   says  he 
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was  to  make  the  title  when  the  first  payment  of  seven 
hundred  dollars  should  be  made;  admits  that  he  caused 
the  land  to  be  surveyed^  and  states  that  he  was  to  have 
executed  a  title  bond,  if  he  did  not,  in  fact,  do  bo. 

After  Summer  had  conveyed,  or  agreed  to  convey,  the 
land  to  Francis,  he  executed  a  deed  on  the  29th  of  June, 
1861,  to  William  Barton,  as  trustee,  for  802 J  acres  and 
18  rods,  with  the  reservation  hereinafter  mentioned,  to  se- 
cure a  debt  therein  specified,  due  D.  M.  Jarrett ;  and  Jar- 
rett  insists,  in  his  answer,  that  if  any  title  bond  was  exe- 
cuted, it  does  not  include  the  land,  or  any  considerable 
part  thereof,  conveyed  in  said  deed  of  trust. 

After  the  filing  of  complainant's  bill,  A.  M  Alexander 
recovered  judgment  in  the  Circuit  Court  of  Cannon  county, 
on  the  12tli  October,  1865,  against  Summer,  for  $878.11 
and  costs,  under  which,  and  the  execution  issued  thereon, 
he  purchased  the  land  containing  by  estimation  97  acres, 
at  Sheriff's  sale,  on  the  4th  December,  1865,  and  took  a 
Sheriff's  deed  on  the  20th  August,  1867,  conveying  the 
«ame  by  the  metes  and  bounds  set  forth  in  the  plat  and 
certificate;  and  he  and  his  agent.  Fare,  who  made  the 
purchase  for  him,  insist  that  the  contract  between  Sum- 
mer and  Francis  was  by  parol,  and  deny  the  existence  of 
the  vendor's  lien  claimed  in  the  bill  and  amended  bill. 

A  deed  from  Summer  to  James  F.  Floyd  for  the  802J 
acres  described  in  the  trust  deed  to  Barton,  and  bearing 
date  28th  February,  1867,  is  contained  in  the  transcript, 
but  as  it  does  not  appear  to  have  bee^  put  in  issue  by 
the  pleadings,  its  provisions  need  not  be  here  stated. 

The  questions  principally  discussed  before  us  arise  out 
of  the  que^ion  of  faot,  whether  the  contract  between  Sum- 
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mer  and  Francis  was  in  writing  or  by  parol.  It  is  vir- 
tnally  admitted,  or^  at  the  least^  not  distinctly  denied^  in 
the  answers  of  Summer  and  the  administrators  of  Fran- 
cis, and  is  also  admitted,  by  the  judgment  pfv  confesso 
as  to  the  adult  heirs  of  Francis,  that  a  title  bond  for  a 
conveyance  was  executed  by  Summer  to  Francis;  and  the 
evidence  of  the  only  two  witnesses  examined  in  the  ease, 
tends  to  establish  the  same  fact.  Davenport  states  that 
he  had  a  conversation  with  Summer  shortly  after  he  sold 
the  land  to  Francis,  in  which  he  threatened  to  make  his 
debt  upon  Francis  out  of  the  land,  but  Summer  said  he 
could  not  do  so;  that  Francis  had  not  paid  for  the  land; 
that  he  had  transferred  the  notes  to  Roberts,  and  the 
land  was  bound  for  their  payment.  Markum,  a  Deputy 
Sheriff,  declined,  as  he  states,  to  levy  an  execution  upon 
the  land  in  1862,  because  Summer  and  J.  D.  Francis 
''both  said  there  was  no  deed  to  the  land,  nothing  but  a 
title  bond;  that  the  purchase  money  had  not  been  paid, 
and  Viat  had  to  come  first."  A  recital,  however,  in  the 
deed  of  trust  from  Summer  to  Bartop,  bearing  date  29th 
June,  1861,  would,  if  it  can  be  regarded  as  evidence  in 
the  present  attitade  of  the  case,  seem  to  place  this  ques- 
tion at  rest;  for,  after  describing  the  802 J  acres  by  nu- 
merous courses  and  distances,  it  provides:  '^But  this  sale 
U  made  with  the  express  reservation  of  so  much  of  the 
land  herein  embraced  as  I  have  heretofore  conveyed  to 
E.  Francis,  dec'd,  less  about  11  acres,  which  I  re-pur- 
chased at  his  sale,  and  which  is  hereby  sold  and  con- 
veyed." The  deed  of  28th  February,  1S67,  from  Sum- 
mer to  Floyd,  likewise  describes  the  802J  acres,  "as  in- 
cluding and  excluding  79  acres  sold  to  E.  Francis;"  but, 
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having  been  made  since  the  commencement  of  this  suit, 
cannot,  if  it  may  in  this  case  be  looked  to  for  any  pur- 
pose, be  regarded  as  affecting  previous  rights.  The  deed 
from  Summer  to  Barton,  as  trustee,  had  the  effect,  how- 
ever, to  estop  Jarrett,  the  beneficiary,  as  well  as  his  trus- 
tee, to  deny  that  there  was  a  conveyance  from  Summer 
to  Francis;  but,  strangely  enough,  the  bill  was  dismissed 
as  to  them,  by  the  complainants,  on  the  final  hearing, 
and  no  authoritative  decree  can  be  pronounced  as  to  them. 
The  case  is  only  before  us  upon  the  appeal  of  the  de- 
fendants, Alexander  and  Fare;  and  what  attitude  do 
they  occupy  in  resisting  the  relief  which  the  complainant 

invokes? 

It  has  been  seen  that  Fare  was  a  mere  agent  for 
Alexander  in  the  purchase  at  Sheriff's  sale,  and  so  far 
as  this  record  discloses  has  no  interest  whatever  in  the 
land;  and  the  real  contest  is  now  between  the  complain- 
ant and  defendant,  Alexander,  whose  suit  against  Sum- 
mer was  brought  and  prosecuted  since  the  commence- 
ment of  this  suit,  and  who  became  a  purchaser,  pendente 
lite,  of  the  land  in  controversy.  And  it  is  quite  clear 
that  Alexander  can  not,  for  two  reasons,  successfully  set 
up  title:  first,  because  the  legal  title  was  in  Barton,  the 
trustee  at  the  time  of  his  levy  and  execution  sale,  and 
he  acquired  nothing  by  his  purchase;  secondly,  because 
he  was  a  purchaser  after  the  commencement  of  this  suit. 
It  is  well  settled  that  a  purchaser  will  be  affected  with 
constructive  notice  whenever  his  purchase  is  made  during 
the  prosecution  of  the  suit  brought  to  enforce  an  adverse 
claim  or  title,  which  is  set  forth  with  sufficient  cer- 
tainty  and    distinctness   to  advise   him  of  its   bearing  on 
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the  property  in  litigation.  See  Shelton  v.  Johnsoriy  4 
Sneed,  680,  681;  and  eases  cited  in  notes  to  L^Neve  v. 
LeNece,  2  Lead.  Cas.  in  Eq.,  170,  171,  et  seq.,  3  ed.;  1 
Story  Eq.,  §§  405  to  408. 

As  between  complainant  and  Summer,  there  can  be 
no  serious  question  that  the  complainant,  as  assignee  of 
two  of  the  notes  for  purchase  money,  is  entitled  to  a 
vendor's  lien.  See  3  Head,  537;  2  Head,  128;  1  Hum., 
537;   Meigs,  52.^ 

As  it  has  been  earnestly  argued  that  the  contract 
between  Summer  and  Francis  was  by  parol,  it  may  not 
be  superfluous  to  consider  the  case  on  the  hypothesis 
that  there  may  be  some  doubt  as  to  whether  a  deed, 
title   bond   or  other  writing  was  executed. 

The  bill,  as  we  have  seen,  alleges  that  there  was  a 
title  bond.  Summer,  in  his  answer,  states,  as  above 
remarked,  that  he  had  the  land  surveyed  for  the  pur- 
pose of  executing  a  title  bond  to  Francis,  but  that  Fran- 
cis died  very  suddenly  a  short  time  afterwards;  that  he 
does  not  remember  whether  he  executed  to  said  E. 
Francis  a  bond  for  a  title  or  not;  but  if  he  did  not,  he 
was  to  have  done  so,  and  had  the  land  surveyed  for 
that  purpose,  as  stated  in  a  previous  part  of  this  opinion. 
He  says,  expressly,  that  the  ninety-seven  acre  tract  is 
included  within  the  boundaries  of  said  deed  of  trust  to 
William  Barton;  that  the  legal  title  to  said  land  is  yet 
in  him,  but  belongs  to  the  estate  of  E.  Francis,  de- 
ceased.      Neither   he   nor  any   of   the   defendants   named 


^  See,  also,  NorveU  v.  Johnson^  5  Hum.,  491;  Anthonys.  SmUh,  9  Hum., 
511 ;  Eai8  V.  Temple,  4  Cold.,  320. 
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in  the  record  pleads  or  relies  upon  ihe  statute  of  frauds. 
If  he  and  Barton,  the  trustee,  had  pleaded  it,  and  such 
plea  had  been  admissible  in  reply  to  the  allegations  of 
the  bill,  the  recital  in  the  deed  for  802}  acres,  of  an 
express  reservation  out  of  that  quantity,  of  so  ranch  as 
Summer  had  before  conveyed  to  E.  Francis,  deceased^ 
would  have  operated  as  an  estoppel  both  upon  the 
maker  of  the  deed  and  the  trustee.  6  Gold.,  189;  and 
cases  cited  in  2  Abb.,  Nat.  Dig.,  286.  No.  43.  See, 
also,  Sprigg  v.  Ba7ik  of  Mount  Pleasant,  10  Pet.,  257. 

But  they  could  not  have  formally  pleaded  the  statute 
of  frauds,  because  the  bill  states  an  agreement  in  writing, 
and  seeks  nothing  but  an  execution  of  that  agreement 
through  the  enforcement  of  the  vendor's  lien;  and,  in 
such  a  case,  a  plea  that  there  was  no  agreement  in  writing, 
is  not  proper:  1  Story's  Eq.  PI.,  §  762.  Consequent- 
ly, if  Summer,  Barton  and  Jarrett  were  now  before  the 
Court,  they  could  not,  in  any  form,  interpose  the  trust 
deed  to  Barton  as  a  barrier  in  the  way  of  con^plainant,  for 
the  obvious  reason  that  the  ninety-seven  acres  of  land  in- 
volved in  this  suit — with  the  possible  exception  of  eleven 
acres,  parcel  thereof,  as  to  which  the  proof  is  not  clear — 
were  not,  in  point  of  fact,  conveyed  in,  but  were  expressly 
reseryed  out  of  the  deed  of  trust. 

The  argument  which  has  been  so  confidently  pressed 
before  u6,  that  the  contract  between  Summer  and  Francis 
was  a  parol  contract,  as  to  the  sale  of  land,  and  can  not 
be  enforced,  rests  upon  the  assumption  that  such  parol 
contract  was  void  under  the  statute  of  frauds;  but,  in  Sneed 
V.  Bradley,  4  Sneed,  301,  it  was  said  that  "it  would  be 
more  correct  to  designate  such  contracts  as  voidable  rather 
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than  absolutely  void,"  and  that  "if  the  contract  be  fully- 
set  forth  in  the  bill,  and  the  defendant  admits  it  in  his 
answer,  and  submits  to  waive  the  statute  of  frauds;  or, 
what  is  deemed  as  equivalent  to  a  waiver,  does  not  insist 
upon  the  statute  as  a  defense,  a  specific  performance  of  the 
contract  will  be  decreed."^ 

But  the  contract  stated  in  the  bill  is  a  written  con- 
tract, and  the  effect  of  Summer's  answer,  admitting  the 
sale  of  the  97  acres  and  5  poles  of  land,  and  expressly 
denying  that  they  are  included  in  the  deed  of  trust  to  Wil- 
liam Barton,  (with  an  indefinite  exception  mentioned  in 
the  answer,)  would  be  to  enable  this  Court  to  set  up  the 
bond,  or  conveyance,  so  admitted,  as  a  lost  instrument,  in- 
dependent of  the  statute  of  frauds;  and,  it  may  be  added, 
that  the  defendant,  Alexander,  if  he  were  not  clearly  re- 
pelled on  the  grounds  already  indicated,  could  not,  being 
a  third  person  and  a  subsequent  purchaser,  interpose  to 
arrest  the  execution  of  the  contract,  if  it  had  been  by  parol, 
on  the  ground  that  the  requirement  of  the  statute  has  not 
been  complied  with,  as  Summer,  the  vendor,  admits  the 
agreement,  and  is  willing  to  perform  it,  and  the  other  real 
parties  in   interest  are,  apparently,  willing   to   accept   the 

performance:  4  Sneed,  305. 

« 

As  none  of  the  defendants  are  before  this  Court,  but 


^See  contra  Pipkin  v.  Jame»j  1  Hum.,  326,  329;  Crijipen  v.  Bearden,  5 
Hum.,  129, 131;  Hural  v.  Means,  2  Swan,  594;  Aoc.  Cox  v.  Cox,  Peck,  455; 
HiUon  y.  Duncan,  1  Cold.  314;  Sheid  v.  Stamps,  2  Snoed,  172;  Farris  t.  Ca- 
perUm,  1  Head,  608;  Wood  v.  ThrnnoR,  2  Head,  162;  Blaiit  v.  Snodgrass,  1 
Sneed,  27;  Wright  v.  Cobb,  5  Sneed,  143;  Beard  v.  J?rtdt«r,  2  Swan,  53; 
James  v.  Patterson,  1  Swan,  313;  Sullivan  v.  Ivey,  2  Sneed,  489.  See  also, 
Orand  v.  Mason,  1  Swan,  136;  LoTie  v.  Courtney,  1  Heis.,  332;  Raymond  v. 
Huddleslcn,  Jackson,  April  8, 1871. 
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defendaDts  Alexander  and  Fare,  let  so  much  of  the 
Chancellor's  decree  be  aflSrraed,  as  declares  that  they  and 
each  of  them,  are  purchasers  with  notice.  Let  it  be 
further  adjudged  that  the  Sheriff's  sale  and  deed,  under 
which  they  claim,  are  utterly  null  and  void;  and  let  this 
cause  be  remanded  to  the  Chancery  Court  at  Woodbury, 
to  the  end  that,  if  complainants  so  desire,  the  original 
defendants.  Barton  and  Jarrett,  may,  by  a  proper  pro- 
ceeding in  said  Court,  be  reinstated  as  defendants,  and 
the  precise  boundaries  of  the  land  reserved  in  the  trust 
deed  be  ascertained  and  defined  by  a  decree  of  the  Court; 
and  also  to  the  end  that  the  execution  of  the  decree  here- 
tofore entered  in  said  court  may  be  proceeded  with,  as 
to  the  parties  not  appealing,  in  such  manner  as  the 
Chancellor  may  direct.  The  entire  costs  of  this  cause  in 
this  Court,  and  so  much  of  the  costs  in  the  Court  below 
as  accrued  by  reason  of  their  defense  in  said  Court,  will 
be  adjudged  against   Alexander  and  Fare,  the  appellants. 


Joseph  Bogle  v.  C.  A.  Hammons  et  al. 

1.  DuBESS.  Fraud.  Where  a  deed  for  land  was  obtained,  for  Confederate 
Treasury  notes,  during  the  war.  by  a  substitute  in  the  Confederate 
army,  by  repeated  threats  of  bringing  the  soldiery  upon  the  maker, 
there  being  a  military  order  against  refusing  to  take  it,  and  by  state- 
ments that  the  penalty  of  refusing  was  hanging,  and  by  promises  to  take 
the  money  back,  or  make  it  good  as  gold  and  silver,  if  it  did  not  an- 
swer all  purposes,  it  was  set  aside  for  duress  and  fraud. 

Case  cited  and  distinguished  from  this:  Rollings  y.  Cote,  1  Heis.,  97. 
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2.  Duress.    Where  personal  fear  is  aroused  by  threats,  so  as  to  compel  a 

person  to  make  a  contract,  or  do  an  act,  which  he  would  not  otherwise 
have  done,  such  contract  or  ace  is  utterly  null  and  void. 

3.  Confederate  Treasury  Notes.    Account  for  value.    Where  Confed- 

erate Treasury  notes  were  received  when  they  had  a  value,  and  retained, 
without  showing  what  became  of  them,  the  party  will  be  held  to  account 
for  the  value  of  the  notes. 

4.  Same.     Tender  of  bade,     A  failure  to  tender  back  Confederate  notes, 

when  they  were  of  no  value  whatever,  cannot  materially  affect  a  party's 
right 

5.  £\aDEHCE.     To  discredit  witness,    A  witness  cannot  be  impeached  by 

showing  trivial  discrepancies  as  to  collateral  matters,  nor  by  proving 
that  others  were  present  and  did  not  hear  what  he  states  to  have  been 
said,  nor  by  loose  convernations,  seemingly  at  variance  with  his  evi- 
dence, to  which  his  attention  has  not  been  properly  called. 


FROM   CANNON. 


In  the  Chancery  Court  at  Woodbury,  before  B.  M. 
Tillman,  Ch. 

St.  John  and  Finley,  for  complainant,  cited  Bebtte 
V.  Henderson,  5  Cold.,  474,  5;  Jones  v.  ITionias,  5  Cold., 
469;    Waller  v.  Parker,  Id.,  479,  80. 

J.  S.  Barton,  for  defendants. 

Neijson,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  executed  a  deed  of  conveyance,  bear- 
ing date  8th  Decernber,  1862,  to  Larkin  W.  and  Elijah 
K.  Hammons,  minor  children  of  C.  A.  Hammons,  for  the 
tract  of  land  therein  described,  situate  in  Cannon  county, 
and  containing  65  acres  and  two  rods,  more  or  less,  by 
estimation,  as  stated  in  said  deed,  for  the  consideration 
of  nine  hundred  dollars;  of  which  amount,  the  deed  re- 
cites that  eight  hundred  dollars  had  been  paid,  and  the 
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balance  of  one  hundred  dollars  secured  by  the  note  of 
C.  A.  Hammons  to  the  said  L.  W.  and  E.  K.  Ham- 
mons^ due  and  payable  25th  December^  1863^  and  for  the 
payment  of  which  a  lien  is  retained  on  the  feoe  of  the 
deed.  The  payment  of  eight  hundred  dollars  was  made 
in  Cdbfederate  Treasury  notes;  and  the  object  of  the  orig- 
inal bill^  filed  24th  April^  1866,  and  of  the  amended  bill, 
filed  14th  March,  1868,  when  considered  together,  is  in 
brief,  to  have  the  deed  annulled  for  failure  of  considera- 
tion, and  because  it  is  alleged  the  same  was  obtained  by 
fraud  and  duress. 

It  appears  from  the  record,  that,  during  the  late  civil 
war,  and  up  to  the  time  of  the  execution  of  said  deed, 
Cannon  county  was  in  possession,  or  subject  to  the  con- 
trol, of  the  Confederate  military  forces;  and  that  the  fol- 
lowing order,  issued  by  a  military  officer  in  command^ 
was  printed  as  a  circular  or  hand-bill,  and  generally 
posted  throughout  the  country,  viz: 

"  Headquarters  Cavalry  Brigade,  1 
*' McMiNNviLLE,  July  25,  1862.      J 

**Any  person  who  shall  refuse  to  receive  Confedemte 
money,  or  shall  say  or  write  anything  to  depreciate  the 
same,  shall  be  subject  to  a  fine  and  imprisonment,  or 
confiscation  of  property,  either  or  both,  as  the  nature  of 
the  case  may  indicate.  The  asking  of  exorbitant  prices 
for  goods,  or  the  commodities  of  life,  such  as  would  in- 
dicate a  want  of  confidence  in  Confederate  money,  is  pro- 
hibited; and  any  person  so  ofiending,  shall  be  subject  to 
fine  and  imprisonment,  or  confiscation  of  property,  either 
or  both,  as  the  nature  of  the  ca-.e  may  indicate. 

"N.  B.  Forrest, 
"Brig.-Gen.,  Commanding  Brigade.'^ 


DECEMBER  17,  1870.  139 

Joseph  Bogle  f.  C.  A.  Hammons  ef  oi. 

This  order,  it  seems,  was  actively  circulated  through- 
out the  country,  and  occasionally  enforced,  through  the 
soldiery,  by  threats  and  arrests ;  and,  for  fear  of  the  con- 
sequences, many  persons  received  Confederate  notes  who 
would  no*^  otherwise  have  done  so.  According  to  the 
weight  of  evidence,  the  complainant  was  a  Union  man, 
and  C.  A.  Hammons  a  Rebel,  Avho  had  been  hired  as  a 
substitute  in  the  Confederate  army. 

Hammons,  expecting  to  be  soon  put  upon  active  duty, 
and,  perhaps,  to  be  engaged  in  the  then  approaching  bat- 
tle of  Murfreesboro,  became  anxious  to  purchase  the  com- 
plainant's land,  and  to  have  it  conveyed  to  his  children, 
cither  to  protect  it  against  his  creditors,  or  to  provide  for 
the  possible  contingency  of  his  early  death.  Certain  parol 
negotiations  occurred  between  him  and  the  complainant, 
from  which  it  was  manifest  that  the  complainant,  who  was 
somewhat  embarrassed  in  his  circumstances,  was  quite  un- 
willing to  receive  Confederate  notes  in  payment,  yet  fear- 
ful to  risk  the  consequences  of  a  direct  and  positive  re- 
iiisal.  Hammons,  on  the  othnr  hand,  was  equally  de- 
termined to  avail  himself  of  the  well  grounded  apprehen- 
sions of  complainant,  to  take  advantage  of  the  circum- 
stances which  surrounded  him,  and  to  extort,  from  his 
fears,  a  conveyance  of  the  land.  Having  received  one 
thousand  dollars,  in  Confederate  notes,  either  for  his  ser- 
vices  as  a  substitute,  or  as  an  agent  to  purchase  hogs,  he 
invested  a  portion  of  the  money  in  that  way,  and  told  one 
of  the  witnesses,  in  substance  aind  with  an  oath,  that  com- 
plainant had  agreed  to  sell  him  the  land,  and  that  he 
would  compel  him  to  do  so.  He  went  to  the  house  of 
complainant,  who  was  engaged  at  the  time  in  shoemaking, 
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aud  proposed  to  give  nine  hundred  dollars  for  the  land  in 
Confederate  money.  Complainant  refused  to  take  it. 
In  the  language  of  the  witnesses,  Hammons  "then  pulled 
out  eight  hundred  dollars  in  Confederate  money,  and  laid 
it  on  the  lapboard."  Complainant  told  him  not  to  lay 
his  money  down  there  until  he  saw  further  about  it.  De- 
fendant remarked  that  if  they  were  going  to  make  the 
trade,  then  was  the  time  to  make  it;  said  repeatedly  that, 
if  the  money  did  not  answer  all  purposes,  he  would  take  it 
back,  or  make  it  as  good  as  gold  and  silver;  and,  after  he 
laid  the  money  upon  the  lapboard,  observed  that  "if  a  man 
refused  to  take  this  Confederate  money,  just  report  him  to 
Gen.  Forrest,  and  he  would  hang  him  four  feet  from  the 
ground."  He  went  off  and  left  the  money  lying  upon 
the  lapboard;  and  the  complainant  afterwards  executed  the 
deed.  It  does  not  clearly  appear  how  long  the  fears  of 
complainant,  thus  produced,  existed  before  signing  the 
deed,  but  one  of  his  daughters,  proves  that  these  fears 
continued  "a  right  smart  while — a  month  or  two;"  and 
that  Hammons  kept  making  his  threats  as  long  as  he  was 
a  soldier,  which  was  about  that  length  of  time.  This 
witness  states  that  she  stayed  with  Hammons'  wife  about 
five  weeks,  "while  he  was  a  soldiering,"  and  that  while 
she  remained  there,  he  came  home  every  day,  with  the  ex- 
ception of  one  week,  during  w^hich  he  remained  away. 

One  witness,  who  does  not  appear  to  be  related  to 
either  of  the  parties,  proves  that  in  the  Fall  of  1862, 
he,  the  witness,  was  "backward  about  taking  Confederate 
money,  and  Col.  Hardy  said  to  me,  (him,)  'if  you  re- 
fuse to  take  that  money  I  will  carry  you  to  headquar- 
ters  quicker  than  you  ever   went;'    and   the   penalty  for 
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refusing  Confederate  money  is,  they  hang  them  four  feet 
clear  from  the  ground."  Another  witness  proves  that 
the  cavalry,  belonging  chiefly  to  Forrest's  and  Morgan's 
commands,  were  "round  there''  in  1862;  that  they  were 
passing  through  the  country  "frequently,  every  few  days," 
and  made  threats  that  if  the  people  refused  to  take 
Confederate  money,  Forrest  would  either  confiscate  their 
property  or  take  them  off  and  hang  them.  Yet  another 
witness  testifiess  that  he  was  present  when  the  order 
of  General  Forrest  was  posted  up;  that  he  saw  orders 
similar  to  it  "posted  up  around  through  the  country;" 
that  the  soldiers  who  posted  the  order  did  not  say  a 
great  deal  about  it,  but  did  say  that  "the  orders  were 
strict,  and  the  people  saw  their  doom  if  they  disobeyed 
them."  Other  witnesses  prove  that  there  was  a  general 
state  of  fear  throughout  the  country;  that  the  people 
generally  were  afraid  to  refuse  Confederate  money,  and 
that  they  (the  witnesses)  received  it  through  fear.  This 
part  of  the  evidence  was  properly  objected  to. 

In  the  case  of  Rollings  v.  C(Ue,^  determined  at  the 
recent  term  of  the  Supreme  Court  at  Knoxville,  we  held 
that  a  mere  general  fear  of  offending  the  Confederate 
Government,  by  refusing  to  take  Confederate  Treasury 
notes  in  payments,  could  not  be  imputed  as  duress  in 
private  transactions,  where  no  threats  cr  force  were  em- 
ployed, and  that  in  order  to  constitute  duress  in  its 
l^al  sense,  it  must  appear  that  the  party  acted  under 
some  threatening  of  life,  or  member,  or  of  imprison- 
ment,   or   some   ijnprisonraent    or   be^iting    of    the    party 

1  1  Heis.,  97. 
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acting,  or  of  bis  wife,  with  a  view  to  procare  the  exe- 
cution of  the  deed  or  other  iustrumqnt,  and  tliat  the 
danger  existing  or  threatened,  should  affect  the  person 
or  goods  or  property.  In  that  case,  there  was  no  proof 
of  beating,  imprisonment  or  threats;  no  proof  of  any 
military  order;  no  other  or  higher  evidence  than  a  vague, 
indefinite  and  unsatisfactory  statement  that  there  was  '^a 
general  stat^  of  fear  among  Union  men  in  regard  to 
disobeying  rebel  rule,  or  refusing  to  take  their  money; 
and  many  Union  men  had  been  arrested;"  which  hear- 
say statement  was  objected  to  and  held  to  be  inadmissi- 
ble in  evidence. 

Bvt  there  is  a  marked  distinction  between  that  case 
and  the  case  now  under  consideration.  Here,  a  stringent 
military  order  is  established  by  proof.  Here,  it  is  shown 
that  the  order  was  published  throughout  the  country. 
The  order,  itself,  contains  a  threat  of  fine,  imprisonment 
and  confiscation.  It  was  issued  by  an  officer  of  high  rank, 
and  circulated  by  soldiers  who  were  in  arms.  It  was  not 
a  mere  brutum  fulmen,  but  was  vigorously  executed,  and 
created  general  trepidation  and  alarm.  The  defendant, 
Hammons,  himself  a  soldier,  artfully  turned  the  order  to 
his  own  private  and  personal  advantage.  He  did  not 
use  it  in  aid  of  the  cause  which  he  had  hired  himself  to 
support  as  a  soldier,  but  employed  it  as  a  means  of  coer- 
cion, to  compel  a  contract  which  he  could  not  otherwise 
have  obtained;  and,  with  the  view  of  arousing  to  the 
greatest  extent  the  fear  of  his  victim,  actually  misrepre- 
sented it,  and  threatened,  with  it  and  by  its  assumed  op- 
eration, the  life  of  the  complainant,  and  not  merely  his 
imprisonment  or  the  confiscation  of  his  property.      Con- 
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tinuing  to  hoM  that  vague  and  indefinite  fears,  which 
might  have  been  common  to  all  the  citizens,  are  not  suffi- 
cient to  invalidate  private  contracts,  we  hold,  also,  that 
when  a  military  order,  such  as  has  been  proved  in  this 
case,  was  directly  appealed  to,  and  employed  as  a  threat, 
or  means  of  coercion,  by  one  citizen  against  another,  and 
his  personal  fear  was  thereby  aroused  and  excited,  so  as 
to  compel  him  to  make  a  contract,  or  do  an  act  which  he 
would  not  have  done  but  for  such  personal  fear,  such 
contract,  or  act,  is  utterly  null  and  void. 

From  the  evidence  in  this  case,  we  have  no  doubt 
that  the  complainant  executed  the  deed  under  the  fear  of 
death,  or  at  least  of  imprisonment  or  confiscation ;  and, 
although  it  is  not  in  proof  that  at,  or  immediately  before, 
the  precise  moment  of  signing  the  deed,  any  threat  was 
made,  we  axe  satiafied  from  the  facts  and  circumstances 
appearing  in  the  record,  that  the  defendant  did,  in  the 
first  instance,  by  his  threats,  arouse  the  fear  of  death,  im- 
prisonment or  confiscation;  that  he  never  disabused  or 
sought  to  disabuse  the  mind  of  complainant  of  the  impres- 
sion thus  created;  but,  on  the  contrary,  continued  from 
time  to  time,  to  deepen  and  enlarge  them;  and  that  the 
fear  thus  created  and  continued  was  present  and  existing 
when  complainant  executed  the  conveyance.  The  Con- 
federate notes  were  left  with  him  forcibly,  and  against  his 
will,  and  in  despite  of  his  timid  but  earnest  remonstrance. 
While  he  held  ouly  a  title  bond  for  his  land,  Hammons 
was  the  busy  and  active  agent  in  employing  his  own 
counsel  to  prepare  a  deed  to  complainant  in  its  place,  and 
also  to  prepare  a  deed  from  complainant  to  his  (Ham- 
mons') two  minor  sons,  who  had  no  agency .  in  procuring 
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it.  He  removed  into  the  house  on  the  premises  before 
the  complainant  and  his  family  had  left  it,  where,  it  may 
be  fairly  presumed,  he  conducted  himself  with  domineer- 
ing insolence,  and  is  expressly  proved,  he  declared  that 
complainant  had  been  trying  to  get  him  to  take  the  money 
back,  but  swore,  with  a  blasphemous  oath,  that  he  did 
not  intend  to  do  so,  and  significantly  announced,  that 
"when  he  made  a  trade  he  made  it/'  After  complainant 
had  removed  from  the  houses,  and  probably  after  the  Con- 
federate forces  had  left  the  country,  Hammons  stated  in 
the  hearing  of  one  of  the  witnesses,  that  "if  the  Rebs 
would  come  back,  he  had  the  other  hundred  dollars  for 
old  man  Bogle,''  meaning,  doubtless,  that  he  would  com- 
pel him  to  receive  it  in  Confederate  notes;  as  he  had 
forced  him  to  receive  the  eight  hundred  dollars. 

Aside  ft'om  the  question  of  duress,  it  is  apparent, 
from  the  evidence,  that  the  defendant,  Hammons,  who 
was  insolvent  before  he  received  the  one  thousand  dol- 
lars in  Confederate  notes,  perpetrated  a  fraud  upon  com- 
plainant, in  assuring  him  that  they  were  as  good  as  gold ; 
in  promising  him  to  take  them  back  if  they  could  not 
be  used  in  the  payment  of  his  debts,  and  in  refusing  to 
do  so  when  complainant  offered  to  return  them.  It  has 
been  earnestly  contended,  in  argument,  that  complainant 
did  use  $405  of  the  Confederate  "money"  paid  to  him 
by  Hammons,  in  a  payment  to  Stone,  administrator  of 
Ranes,  from  whom  the  land  was  originally  purchased; 
but  although  it  is  in  proof  that  Hammons  was  present 
at  the  time,  or  upon  the  day  when  the  payment  was 
made,  it  is  not  shown  by  the  declarations  of  the  parties 
or  otherwise,  that  the  ''money"  so  paid   was  any  part  of 
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the  fund  left  by  or  received  from  HammoDs;  and  it  is  in 
proof  that  complainant  had  received  Confederate  "money" 
from  other  sources.  The  witnesses  do  not  testify  as  to 
the  precise  amount,  but  say  that  he  had  "a  great  roll  of 
it;"  and  as  that  species  of  currency  was  quite  abundant, 
it  is  more  than  probable  he  had  acquired  enough  from 
other  sources.  It  is  also  in  proof  that  complainant 
spoke  of  investing  the  Confederate  money  in  cattle  and 
other  stock,  and  that  he  made  some  small  investments, 
and  admitted  that  one  hundred  dollars  of  the  amount 
had  been  received  from  Hammons.  As  the  complainant 
did  not  tender  the  Confederate  money  received  from  Ham- 
mons with  his  bill,  or  at  any  time  in  the  progress  of 
the  cause,  it  is  quite  probable  he  used  the  same  or  a 
part  thereof,  although  it  is  shown  that  he  had  Confed- 
erate "money"  on  hand  at  the  close  of  the  war. 

A  tender  of  the  Confederate  "money,"  however,  at  or 
since  the  commencement  of  the  suit,  would  have  been 
an  idle  ceremony,  as  it  had  become  utterly  worthless. 
But  it  is  in  proof  that  at  the  time  of  the  contract  Con- 
federate notes  had  a  marketable  or  commercial  value; 
and  although  it  was  small,  it  is  equitable  and  just  that 
as  complainant  does  not  show  what  became  of  the  Con- 
federate money  he  received,  he  should  account  for  its 
value  at  the  time  he  received  it^  and  that  defendant, 
Hammons,  should  account  for  the  rents,  and  profits  of 
the  lands,  minus  the  value  of  any  betterments,  actually 
enhancing  its  value,  which  he  has  placed  upon  it  since 
he  took  possession. 

Other  propositions  have  been  vehemently  urged  in  ar- 
gument by  the  defendants;  but  after  a  yefy  careful  exam- 
10 
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ination  of  this  voluminous  record,  and  all  the  evidence, 
relevant  and  irrelevant,  contained  in  it,  we  are  unable  to 
perceive  that  the  credibility  of  any  of  the  witnesses  has 
been  successfully  assailed.  There  is  no  proof  as  to  the 
general  character  of  either  of  them,  and  the  legal  pre- 
sumption is  that  all  have  testified  to  the  truth.  It  would 
be  useless  to  repeat  here  the  names  of  the  witnesses,  or  to 
particularize  the  statements  which  have  been  assailed.  The 
evidence  of  persons  who  have  been  examined  under  oath 
can  not  be  impeached,  as  seems  to  be  the  effort  in  this 
case,  by  showing  trivial  discrepancies  as  to  collateral  mat- 
ters, especially  when  the  witnesses  examined  for  the  pur- 
pose do  not  themselves  make  positive  statements,  and  ad- 
mit their  own  want  of  accurate  recollection  as  to  the  facts. 
Nor  can  the  positive  statement  of  a  witness  that  he  heard 
a  particular  conversation,  be  disproved,  as  was  attempted, 
by  the  statement  of  another  witness  that  he  was  present 
but  does  not  remember  whether  it  occurred  or  not.  Nor 
can  the  loose  conversations  of  witnesses,  which  seem  to  be 
at  variance  with  their  depositions,  be  r^arded  as  success- 
fully impugning  their  veracity,  without  first  calling  their 
attention,  as  nearly  as  possible,  to  the  time,  place  and  cir- 
eumstances  of  the  supposed  conversation,  so  as  to  give 
them  an  opportunity  for  explanation. 

Let  the  decree  of  the  Chancellor  be  affirmed,  with  the 
modifications  above  indicated. 
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State  op  Tennessee  v,  Joseph  H.  Thompson,  et  ah. 

1.  Pleadino.    Nim  est  faeHtm.    A  plea  to  a  bond,  that  the  defendant  "did 

not  andertake  and  covehanty"  is  in  substance  non  eet  faetumy  and  must 
be  sworn  to. 

2.  Sams.    JudfftneTUa  in  CowUg  Court.    A  plea  of  a  recovery  in  the  CSounty 

Ck>urt  of  judgments  to  the  amount  of  the  penalty  of  a  bond,  which 
iails  to  show  the  nature  of  the  proceedings  pending  in  the  County  Court, 
bj  which  it  acquired  jurisdiction  to  render  judgment,  is  bod. 

S.  Sams.    Same.    Such  a  plea  must  set  out  the  names  of  the  parties  to  the 
judgments  or  decrees,  and  conclude  with  a  verification  by  the  record. 


FROM    BEDFOBD. 


This  was  a  proceediDg  by  motion  in  the  Circuit 
Court  of  Bedford  County,  before  John  W.  Phillips,  J., 
against  Thompson,  as  Clerk  of  the  County  Court  of  said 
oounty,  and  the  other  defendants  as  his  securities  upon  his 
bond,  '^in  all  things  faithfully  to  discharge  the  duties^'  of 
his  office,  on  account  of  the  fiiilure  of  Thompson  to  make 
Sevepue  statements,  and  to  pay  over  the  revenue  collected. 

To  this  motion  the  defendants  jointly  pleaded : 

1st.  That  they  did  not  undertake  and  covenant,  as  the 
plaintiff  in  his  motion  hath  alleged. 

2d.  That  by  the  said  bond,  they  nowhere  undertook 
that  the  defendant,  Thompson,  would  render  a  statement 
of  the  revenue  that  came  into  his  hands,  or  ought  to  have 
come  into  his  hands,  to  the  Comptroller,  or  would  pay 
over  the  revenue. 

3rd.  That  the  full  amount  of  the  penalty  of  the  bond 
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was  recovered  by  decree  of  the  County  Court  of  Bedford 
county,  August  4, 1868,  by  Rosannah  C.  Hardin  and  others, 
in  the  case  of  Harrison  &  Woods,  administrators,  and  oth- 
ers, against  Rosannah  Hardin,  and  others,  for  $9,156.60; 
and  by  D.  P.  Searcy,  adm'r,  for  $843.50,  in  the  case  of 
said   Searcy  against   E.  B.  M.  Norville,  and   others,  said 
"Court  having  competent  jurisdiction  to  render  the  same," 
having  foil   jurisdiction  of  the  subject  matter,     *     *      * 
as  well  as  of  the  persons  of  the  defendants;  that  they  were 
rendered  upon  the  identical  bond  and  the  only  one  on  which 
these  securities  are  liable,  &c.       That  said  decrees  are  in 
full  force,  etc.,  and  are   being  enforced  by  execution,  and 
concluding  with  these  words:    "and  that  no  other   judg- 
ments can  be  rendered  against  them  on  said  bond.'^ 
4th.  The  same  more   briefly,  and  in  general  terms. 

A  motion  was  made  to  strike  out  these  pleas,  and  a 
special  demurrer  filed,  both  of  which  were  overruled.  Issue 
was  then  taken  on  the  pleas,  and  the  case  being  tried,  the 
motion  was  dismissed,  and  the  District  Attorney  for  the 
State  appealed. 

Attorney  General  Heiskell,  for  the  State,  insisted 
that  the  first  plea  denying  liability  on  the  bond  in  gen- 
eral terms,  was  in  substance  non  est  fdcium,  and  must  be 
sworn  to,  and  is  reached  by  the  motion  to  strike  out. 

That  the  second  plea  is  bad. 

That  the  third  and  fourth  pleas  aver  jurisdiction  in 
the  County  Court,  but  do  not  state  the  facts.  The  County 
Court  could  only  have  jurisdiction  by  motion,  to  render 
judgment  upon  this  bond;  and  in  favor  of  private  parties, 
could  only  render  such   judgment  against  the  Clerk  as  a 
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Commissioner  to  sell  land.  The  only  mode  possible  be- 
ing by  motion,  a  plea  must  show  the  validity  of  such  judg- 
ment by  averring  every  fact  necessary  to  give  the  Court 
jurisdiction,  and  by  showing  that  the  record  showed  every 
such  fact;  for  failure  of  the  facts,  or  failure  to  state  the 
facts  in  the  record,  either  would  ma'ke  the  judgment  void. 

This  plea  says  the  recovery  was  by  decree.  Certainly 
no  decree  can  be  rendered  in  a  County  Court  against  its 
Clerk,  except  in  cases  of  sale  of  lands  or  slaves,  and  as 
Commissioner,  not  as  Clerk.  Such  decree  is  rendered  on 
motion,  and  subject  to  the  rules  as  to  motions:  Rv^cker  v. 
Moore,  1  Heis.,  726.  But  such  judgment  only  lies  upon 
this  bond,  in  the  event  there  was  no  special  bond  as  Com- 
missioner, Code,  329,  761,  and  that  fact  must  appear  by 
the  record,  else  the  decree  is  void.  There  is  an  aver- 
ment that  this  is  the  only  bond  on  which  these  sureties 
are  bound,  but  that  is  a  negative  pregnant  as  to  the  Clerk 
himself.  An  averment  that  the  special  bond  did  not  ex- 
ist, would  not  show  a  good  judgment,  unless  it  also  averred 
that  the  non-existence  of  the  bond  appeared  by  averment 
in  the  judgment.  The  non-existence  of  the  special  bond 
is  the  fact  upon  which  the  jurisdiction  of  these  sureties 
depends. 

Possibly  the  want  of  the  allegation  of  the  specific 
facts  might  be  dispensed  with,  if  the  plea  averred  that 
the  matters  stated  in  the  case  appeared  by  the  record  of 
the  County  Court;  but  this  averment,  which  is  of  sub- 
stance in  a  case  where  the  record  must  state  every  fact, 
is  not  in  this  plea.  The  plea  avers  that  the  Court  had 
jariBdiction,  but  it  does  not  aver  that  the   record  shows 
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it  even  by  the  general  averment  proiU  paid  per  re- 
cordum. 

If  this  plea  is  good  as  to  the  securities;  it  is  bad  as 
to  the  Clerk;  for  he  is  liable  for  his  own  default  be- 
yond the  penalty  of  the  bond.  The  bond^  as  to  him^  is 
only  evidence  of  his  holding  the  office  and  being  sub- 
ject to  the  motion.  As  to  the  sureties^  it  is  the  only 
obligation^  and  the  penalty  is  the  limit.  The  plea  is  bad 
as  to  him;  but  being  joints  if  bad  as  tc  him,  it  is  bad 
as  to  all.  1  Ch.  PL,  464,  481.  So  held  in  N.  Car., 
3  Dev.  &  Bat.,  70. 

There  is  no  averment  that  these  sureties  have  paid 
anything.  If  the  Clerk  pays  the  penalty,  that  would  not 
release  them.  It  is  admitted  that  the  authorities  are  in 
conflict  on  this  point,  but  reason  is  on  this  side.  The 
Code  does"  not  affect  this.  It  is  negative,  that  one  re- 
covery shall  not  bar  until  the  penalty  is  exhausted.  It 
does  not  say  how  it  shall  be  exhausted. 

f 
Ed.    Coopeb,   for  defendants,  insisted  that  the  third 

plea  did  sufficiently  aver  the  mode  in  which  jurisdiction 
was  acquired  by  tlie  County  Court;  that  the  objection, 
that  the  plea  did  not  aver  the  non-existence  of  the  spe- 
cial bond,  was  not  well  taken;  that  the  judgment  being 
of  a  competent  Court,  having  jurisdiction  of  the  parties 
and  the  cause,  it  could  not  be  collaterally  attacked,  and 
that  the  averment  in  the  plea,  that  the  judgment  is  in 
full  force,  is  an  express  allegation  of  its  validity;  that 
the  plea  does  not  show  that  this  judgment  was  by  mo- 
tion, but  by  decree.     It  avers  jurisdiction  by  the  Court 
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of  the  person.  No  intendment  can  be  made  against  it  on 
demurrer.  It  follows,  that  the  County  Court  were  sat- 
isfied of  the  liability,  and  rendered  the  judgment,  and 
the  judgment  exhausts  the  bond.  If  so,  no  recovery  can 
be  had  on  it,  and  the  plea  is  good. 

That  the  plea  is  good  as  to  Thompson,  as  well  as 
the  sureties  in  answer  to  a  joint  motion  against  all.  A 
separate  motion  would  lie  against  Thompson  alone,  for 
amounts  beyond  the  penalty  of  the  bond;  but  judgment 
could  not  be  rendered  in  this  joint  proceeding,  and  this 
judgment  could  not  be  pleaded  in  bar  of  a  separate  mo- 
tion. 

W.  H.  WisENEB  &  Son,    with  him. 

TuKNBY,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  of  the  Circuit  Court  is   erroneous. 

The  first  plea  is,  in  effect,  a  plea  of  non  est  factum, 
but  is  not  sworn  to. 

The  third  and  fourth  pleas  are  &tally  defective  in 
several  particulars. 

Defendants  undertake  to  plead  in  bar  of  this  motion, 
a  recovery  in  the  County  Court  of  judgments  amounting 
to  as  much  as  the  penalty  of  the  bond  on  which  the 
motion  is  based.  They  fail  to  show  by  their  plea  any 
proceedings  pending  in  the  County  Court,  giving  the 
Court  jurisdiction  to  render  judgment  or  pronounce  de- 
crees. 

The  pleas  do  not  notify  the  Attorney  General  of  any 
legal  defense  to  the  motion. 

The  pleas  are   argumentative   and  conditional       The  • 
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names  of  the  parties  to  the  judgments  or  decrees  at- 
tempted to  be  pleaded  are  not  sufficiently  set  out. 

The  pleas  do  not  conclude  with  a  verification  by  the 
record. 

For  these  reasons  the  demurrer  should  have  been  sus- 
tained. 

The  judgment  of  the  Circuit  Court  overruling  the 
demurrer,  ia  reversed;  the  first,  third  and  fourth  pleas 
dismissed;  and  the  case  remanded  for  proper  pleas  and 
a  new  trial. 


S.  A.  Hopkins  v.  S.  B.  Spurlock. 

1.  Equity  Pleading.    Answer.     When  responsive.    Charge,  that  a  defend- 

ant had  admitted  that  he  collected  from  an  absconding  debtor  $600^' 
which  he  appropriated  to  other  debts  than  the  one  specified  in  the  bill, 
on  which  complainant  was  surety,  and  that  the  debtor  had  meaiiis  to 
pay.  Answer,  that  the  $500  was  collected,  but  it  was  appropriated  to 
other  debts,  on  which  complainant  was  surety;  and  that  he  was  unable 
to  collect  the  note  in  question,  after  exhausting  all  remedies  by  law  or 
otherwise.    Held  to  be  responsive. 

2.  SuBETT.    Notice  to  sue»    If  a  surety  to  a  note  notify  the  holder  to  sue 

the  principal,  when  by  so  doing  the  money  could  be  made,  his  failure 
to  sue  discharges  the  surety.    Citing  10  Yer.,  362. 


FBOH  WARREN. 


In  Chancery  at  McMinnville^  before  J.  P.  Steele,  Ch. 

Savage,  for  complainant,  cited  2  Yer.,  476;  10  Yen, 
362;  5  Hum.^  370.      That  the  answer  is  in  avoidance,  as 
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to  notes  not  mentioned  in  the  bill^  2  Cold.,  03;  5 
Sneed,  544;  1  Tenn.,  258;  Heis.  Dig.,  531,  632,  537.  It 
is  evasive,  and  substantially  admits  charges,  10  Yen,  84; 
8  Hum.,  46.  Complainant  having  given  the  informa- 
tion, it  was  a  fraud  to  appropriate  the  fund  collected  by 
means  of  it  to  the  debts  of  others,  9  Hum.,  123;  King's 
Dig.,   10,077,  10,122;   5  Hum.,  492;   4  Cold.,  608. 

John  L.  Spurlock,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

The  bill,  in  this  case,  was  filed  to  enjoin  a  suit  at 
law,  in  which  defendant  was  seeking  to  collect  from  com- 
plainant a  note  of  $130,  made  by  one  Cummings,  and 
to  which  complainant  was  security. 

It  is  alleged  that  Cummings  was  indebted  to  com- 
plainant for  two  notes,  one  for  $130,  and  the  other  for 
$200,  on  both  of  which  complainant  was  security;  that 
complainant,  who  lived  at  McMinnville,  finding  out  that 
Cummings  was  about  removing  to  Missouri  with  his  prop- 
erty, procured  a  letter  to  be  written  to  defendant,  then 
in  Nashville,  notifying  him  that  Cummings  would  pass 
through  Nashville  at  a  specified  time  with  his  property, 
and  that  he  must  make  the  money  out  of  Cummings, 
and  that  he  need  not  look  to  complainant  to  pay  the 
debts  of  Cummings.  It  is  further  alleged,  that  defend- 
ant had  admitted  that  he  collected  from  Cummings  $500, 
as  he  passed  through  Nashville,  which  he  had  appro- 
priated in  payment  of  other  debts  due  defendant  from 
Cummings,  and  that  Cummings  had  means  to  pay.     Upon 
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these  allegatioDs^  complainant  insists  that  he  is  discharged 
from  the  payment  of  the  note  for  $130^  sued  on. 

Defendant  admits^  in  his  answer,  that  he  held  the 
two  notes,  of  $130,  and  of  $200,  on  Cummings,  with 
complainant  as  security,  ka  alleged,  as  well  as  others  on 
which  complainant  was  liable,  and  that  Cummings  had 
paid  the  $200  note,  and  all  the  others,  except  the  one 
for  $180.  He  admits  he  received  a  letter  from  com- 
plainant, requesting  him,  especially,  to  secure  the  debt  of 
$200,  on  which  complainant  alone  was  security,  but  he 
does  not  admit  that  the  $130  note  was  referred  to.  He 
answers,  that,  after  using  strict  vigilance  and  diligence, 
he  succeeded  in  collecting  $500  from  Cummings,  which 
he  appropriated  to  several  notes  due  defendant,  on  each 
of  which  complainant  was  liable,  and  amongst  them  was 
the  $200  note  specified  in  the  letter;  and  that  he  was 
unable  to  collect  from  Cummings  the  $130  note,  after 
employing  all  necessary  diligence,  and  exhausting  all 
remedies  at  law  or  otherwise. 

The  only  testimony  in  the  case  is  found  in  the  depo- 
sition of  A.  W.  Hopkins,  who  states  that  she  wrote  a 
letter  to  defendant,  at  the  request  of  complainant,  in 
which  he  notified  him  that  Cummings  would  pass  through 
Nashville,  and  that  he  must  make  his  money  out  of  him 
on  the  notes  on  which  complainant  was  security,  as  Cum- 
mings had  means  to  pay  it,  and  it  could  be  made  of 
him. 

There  is  no  other  proof,  the  letter  referred  to  not  be- 
ing in  the  record. 

It  is  well  settled,  that,  if  a  surety  to  a  note  notifies 
the  holder  to  sue  the   principal,   when  by  so  doing  the 
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money  could  be  made,  his  failure  to  sue  may  be  insisted 
on  by  the  surety  as  a  discharge  of  his  liability.  10  Yer., 
362.  But,  to  make  the  dischai^  effective,  it  must  not 
only  appear  that  the  holder  of  the  note  &iled  to  sue,  but 
that  the  money  could  have  been  made  by  proper  dili- 
gence. In  this  case,  the  notice  to  make  the  money  is 
shown,  and  it  is  also  shown  that  $500  was  collected ;  but 
the  allegation  is,  that  it  was  appropriated  to  other  debts. 
The  answer  is  responsive,  that  all  the  money  was  appro- 
priated to  debts  on  which  complainant  was  liable,  includ- 
ing the  $200  note  on  which  complainant  alone  was  secu- 
rity, and  which  was  specified  in  the  letter  as  the  debt  to 
be  specially  paid.  There  is  nothing,  either  in  the  an- 
swer or  in  the  letter,  or  remembered  by  the  writer  of 
it,  which  shows  that  there  was  any  special  direction  as 
to  paying  the  $130  note.  It  is  alleged  that  Cummings 
had  means  to  satisfy  all  the  debts  on  which  complain- 
ant was  liable.  The  defendant  answers  the  allegation,  by 
saying,  that  he  was  unable  to  collect  the  $130  note^  after 
exhausting  all  remedies  by  law  or  otherwise.  There  is 
no  proof  contradicting  this  statement. 

We  do  not  think  the  facts  bring  the  case  within  the 
rule  of  law  before  stated,  as  to  the  discharge  of  a  surety. 
The  decree  of  the  Chancellor  will,  therefore,  be  affirmed, 
with  costs. 
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A.  Denny  v.  W.  L.  Steakly  and  S.  C.  Goff. 

1.  Vendor's  Lien.     Wawer.    Taking  a  check  or  note,  not  by  way  of  ae- 

curity,  but  as  a  mode  of  payment  of  the  price  of  land,  is  not  a  waiyer  of 
the  lien,  but  on  failure  of  payment  the  lien  may  be  enforced. "^  A  con- 
veyance afterward,  and  before  the  non-payment  was  ascertained,  is  not  a 
waiver,  though  the  deed  recite  that  the  purchase  roon^  is  paid.  Mar- 
shall  y.  Ch-inlmtiSj  3  Ilum.,  616. 

2.  Same.    Double  ueurity.    A  vendor  of  one  tract  having  taken  in  payment 

a  note  which  was  a  lien  on  another  tract  of  land,  on  non-payment  may 
proceed  to  enforce  his  lien  on  both  tracts. 

3.  Confederate  Currency.    Post-office  check,    A  post-office  check  on  the 

Confederate  States,  taken  in  payment;  the  holder  failing  to  collect,  would 
only  be  entitled  to  recover  the  value  of  what  he  would  have  received  on 
the  check,  i.  e.,  the  number  of  dollars  called  for,  in  Confederate  notes. 

4.  Chancery  Practice.    Decree  for  sale.    No  sale  of  lands  will  be  decreed 

to  pay  off  vendor's  lien,  until  the  amount  is  ascertained. 


FROM  WARREN. 


In  the  Chancery  Court  at  McMinnville,  J.  P.  Steele, 
Ch.,  presiding. 

J.  H.  Savage,  for  complainant,  on  waiver  of  lien, 
cited  2  Yer.,  84;  2  Hum.,  258;  1  Id.,  638;  Meig's  Dig., 
1724.  It  was  the  intent  of  the  parties  not  to  waive  the 
lien,  as  proved.  Transfer  by  delivery  in  payment,  unless 
upon  contract  to  take  it  at  his  own  risk,  does  not  prevent 
action  on  the  original  obligation.  3  Wal.  U.  S.,  37;  Ch. 
on  Bills,  144  n.,  6  Am.  ed. 

On   the  payment   by  P.  O.  check,   he  cited   4  Hum., 

^  See  Carter  v.  SimSf  poet^  166;  Hmes  v.  Perkins,  post  — . 
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186;   Ch.  on   BillS;  144.     It  was  taken   upon  a  promise 
to  take  it   back  if  bad. 

W.  E.  B.  Jones,  for  defendant,  insisted  that  making 
the  deed  is  an  estoppel.  The  P.  O.  check  was  illegal, 
citing  PoiU  v.  Gray,  3  Cold.,  468;  Wright  v.  Overall,  2 
Cold.,  337;  Henly  v.  Cage,  3  Cold.,  472;  Jcmes  v.  Thomas, 
5  Cold.,  465.  Defendant  not  liable  on  the  note.  Story 
on  Pr.  Notes,  117,  118,  n.;  Moore  v.  Wier,  3  Sneed, 
46;  Kirkpairick  v.  McCullough,  3  Hum.,  171;  Bank  v. 
Smizer,  1  Sneed,  501.  Complainant  would  not  be  bound 
to  exhaust  the  lien  on  the  GofiT  land  before  going  back 
on  Steakly.       Waiver  of  lien,  3  Hum.,  616. 

NiCHorjsoN,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  February  or  March,  1863,  complainant  sold  to  de- 
fendant, Steakly,  a  tract  of  land  in  Van  Buren  county, 
at  the  price  of  $3,000.  Sixteen  hundred  dollars  were 
paid  in  Confederate  Treasury  notes,  four  hundred  dollars 
in  a  post-office  draft  of  the  Confederate  Government,  and 
a  note  of  one  thousand  dollars  on  defandant,  Goff,  which 
was  given  for  land  sold  by  defendant,  Steakly,  to  de- 
fendant, Goffl  This  note  was  payable  in  current  notes 
of  South  Carolina  and  Georgia  banks,  and  was  trans- 
ferred to  complainant,  in  payment  for  the  land,  without 
indorsement.  Complainant,  at  the  time  of  the  sale,  exe- 
cuted to  defendant,  Steakly,  a  bond  for  title,  and  in 
July,  1863,  he  executed   to  him  a  deed  in  fee  simple. 

Upon  filing  to  collect  the  post-office  draft,  or  the 
note  for  one  thousand  dollars,  complainant,  in  August, 
1865,   filed    his   bill  against   defendants,   to    enforce    his 
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vendor's  lien  against  the  land  sold  by  Steakly  to  de- 
fendant;  Goff^  for  the  satisfaction  of  the  note  for  (1,000, 
and  against  the  land  sold  by  complainant  to  defendant, 
Steakly,  for  the  satisfaction  of  the  post-office  check  for 
$400,  and  any  residue  of  the  note  for  $1,000  that  might 
not  be  made  out  of  the  land  sold  by  Steakly  to  Goff. 

Upon  the  view  which  we  take  of  the  law,  arising 
upon  the  foregoing  statement  of  the  &cts,  we  pass  over 
without  comment  the  action  of  the  court  below  as  to 
the  demurrer  filed,  as  well  as  the  testimony  in  regard 
to  the  terms  on  which  the  post-office  check  was  received 
as  payment.  It  is  only  necessary  to  remark  that  com- 
plainant realized  nothing  from  the  check,  and  that  it 
proved  to  be  of  no  value.  We  may  further  remark, 
that  whilst  there  is  some  conflict  in  the  testimony  as  to 
whether  complainant  received,  and  defendant,  Steakly, 
paid,  the  note  of  $1,000,  with  the  understanding  of  both 
that  complainant  was  to  have  a  lien  on  both  tracts  of 
land,  there  is  none  as  to  the  fact  that  complainant  made 
no  express  waiver  of  his  vendor's  lien. 
/'*  It  is  too  well  settled  to  require  the  citation  of  au- 
thorities, that  whenever  land  is  sold  on  time,  or  when 
the  price  is  not  paid  down,  the  vendor  has  an  implied 
lien  for  the  purchase  money,  whether  the  legal  title  is 
conveyed  or  not,  unless  he  expressly  waives  his  lien,  or 
does  so  by  implication,  in  taking  other  security  for  the 
unpaid  purchase  money.  •  In  the  case  before  us,  com- 
plainant received  the  post-office  check  and  the  note  of 
$1,000,  not  by  way  of  security,  but  in  payment  of  the 
residue  of  the  purchase  money.  The  taking  of  the  note 
and  check  being  only  a  mode  of  payment,  was  no  waiver^  • 
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either    express    or   implied,  of    his    lien.       Marshall   v. 
Chrktmas,  3  Hum.,   616;   1  Sch.  &  Lef.,  132.^      It  fol- 
lows that  complainant  had  a   lien  on   the  land  sold  to 
defendant,    Steakly,   for    the    amount    of   the    post-ofiSce 
check  and  the  thousand  dollar  note,  which   he  could  en- 
force upon    his  failure   to  receive   payment  thereof.      He 
also  had  a  lien  for  the  satisfaction  of  the  thousand  dollar 
note,  out  of  the   land  sold  by  Steakly  to  Goff,  the  legal 
title    to  said   land   not    having  been   conveyed    to   Goff. 
Nor  is   the   lien   of    complainant   lost  or   affected   by  his 
conveyance  in  July,    1863,  of  the  legal  title  to  defend- 
ant,  Steakly,   of  the   land   sold  to  him   by  complainant. 
Nothing  was  then   said  or  done  indicating   a  waiver  of 
his  lien;   nor  does  the  recital   in  the  deed,  that  the  pur- 
chase money  was  paid,  amount  to  a  waiver,  as  the   fact 
is  made  to  appear  that  the  purchase  still  remains  due.   « 
Complainant,    therefore,   has   a   right    to    have    both 
tracts   of  land   subjected   to  sale    for  the  residue    of  the 
purchase  money;  the  proceeds   of  the  sale   of  the  tract 
sold   by  Steakly   to  Goff   applied    to  the    satisfaction  of 
the  note  for  $1,000,  and  the  proceeds  of  the  other  tract 
to  the  satisfaction  of   the    ^00  in   the  check,   and  any 
residue  on  the  note  for  $1,000,  not  made  out  of  the  other 
tract. 

But  before  any  decree  can  be  made  for  the  sale  of 
the  two  tracts  of  land,  it  will  be  necessary  to  ascertain 
the  value  of  the  post-office  check,  treated  as  Confederate 
money,  at  the  time  the  same  was  paid  to  complainant, 
and  also  the  value   of  the    note  for  {1,000,   payable  in 

^  See  Carter  ▼•  Sinu^  potif  166;  Hinea  y.  PcrJh'iu,  pctt  — . 
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current  bank  notes  on  the  State  of  South  Carolina^  and 
the  State  of  Georgia  or  its  brandies^  at  the  time  said 
note  was  payable.  , 

The  decree  below  will  be  reversed,  so  far  as  it  con- 
flicts with  this  opinion;  and  the  cause  remanded  to  be 
proceeded  in  as  herein  indicated.  The  costs  of  this 
Court  will   be  paid  by  defendant,  Steakly. 


W.  A.  and  John  Hickerson  v.  Willis  Blanton  &  Co. 

1.  Vendor's  Lien.    Sale  of  land  by  deed,  reserving  a  lien ;  levy  on  the 

land  by  execution,  before  registration  of  the  deed,  as  the  property  of 
the  vendor,  and  sale  and  purchase  by  creditor  on  the  2nd  of  April, 

1860.  lie  bought  and  took  deed  from  the  vendee  on  the  8th  of  March, 

1861,  and  entered  upon  the  land,  but  took  no  Sheriff's  deed  until  the 
25th  of  November,  1865.  Held,  that,  as  against  the  lien  of  the  pur- 
chase notes,  in  the  hands  of  the  a&signees  of  the  vendor,  though  the 
execution  lien  was  superior,  it  was  waived  by  the  purchase  from  the 
vendee.    Peny  v.  Calhoun^  8  Hum.,  561. 

2.  The  assignees  having  taken  judgment  on  one  note,  and  being  about  to 

take  judgment  on  another,  the  creditor  holding  a  note  on  the  vendor, 
due,  and  two  not  due,  to  defeat  the  assignee  from  reaching  the  land  by 
levy,  took  new  notes,  and  procured  the  vendor  to  confess  judgment,  and 
levied  on  the  land  and  bought  it  at  execution  sale,  with  the  avowed 
purpose  to  befriend  the  vendor  and  vendee.  Held  to  be  a  fraud  upon 
the  assignees  of  the  purchase  notes. 

Code  cited :  i  1759. 


FROM   COFFEE. 


In  the  Chancery  Court  at  Manchester^  before   B.   M. 
Tillman,  Ch. 

Jordan  Stokes,  for  complainants^   insist^  that  com- 
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plaioanta  were  entitled  to  the  vendor's  lien,  citing  G^a- 
ham  V-  McCampbeUy  Meigs,  §2;  Cleveland  v.  Martin,  2 
Head,  128;  Thcmpson  v.  Pyland,  3  Head^  537.  That 
Blanton  drew  the  deed  from  Hodge  to  Daniel,,  and  so 
had  notice;  that  he  held  under  the  deed,  and  was  bound 
by  its  recitals;  citing  Sikea  v.  Basright,  2  Dev,  &  Bat., 
157;  Phelps  v.  Blounl,  2  Dev.,  177.  Blanton's  judgments 
fraudulent  and  void  under  Code,  1759.  Blanton  being 
purchaser,  judgments  may  be  attacked  for  fraud,  in  this 
case,  Waiie  v.  Dolby,  8  Hum.,  406;  Hqfner  v.  Irvin,  4 
Ired.  L.  R.,  629;  Lee  v.  Crosma,  6  Hum.,  281;  Jennings 
v.  Pray,  8  Yer.,  85;  Trotter  v.  Nelson,  1  Swan,  7;  Keel- 
ing V.  Heard,  3  Head,  592.  Deed  from  Daoiel  an  aban- 
donment of  the  Sheriff's  sale;  they  are  antagonistic,  citing 
AUey  v.  Carroll,  3  Sneed,   110.     Estoppel,   Perry  v.  Cal- 

■  

Aoun,  8  Hum.,  55J;  Noi^nan  v.  Morrow,  4  Dev.  &  Bat., 
448,  9;  Hitchcock  v.  Cai^nter,  9  Johns.,  344;  JSitchcock 
V.  Harrington,  6  Johns.  R.,  290;  Collins  v.  Terry,  7 
Johns.,  278;  Murphy  v.  Barneti,  2  Murp.,  291;  Johnson 
V.  TFatt«,  1  Johns.,  230;  Ives  v.  Satvyer,  4  Dcv.  &  Bat,, 
51;  Gilliam  v.  jBird,  8  Ired.,  280;  HasseU  v.  Walker,  5 
Jones,  270;  Bochell  -v.  Benson,  Meigs,  3;  Roystoa  v.  Wear, 
3  Head,  8.  Claims  of  Blanton  all  the  product  of  com- 
bination and  fraud.  He  stands  as  if  Hodge  and  Daniel 
had  made  the  deeds.  ^  In  such  case,  complainants'  equity 
is  paramount,  Berry  v.  WaMen,  1  Tenn.,  187;  1  Sto.  Eq. 
Jur.,  §  395,  6.  Registration  law  of  no  effect  in  •  this 
case,  1  Sto.  Eq.  Jur.,  397,  8. 

Ibaby  C.  Stone,  for  defendant,  Blanton,  insisted  that 

Blanton,  as  a  creditor  of  HoJge,  could  sell  the  land  na- 
il 
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der  the  execution,  whether  he  had  notice  or  not  of  the 
deed  to  Daniel,  Meigs'  Dig.,  1666,  sub-see.  4;  4  Hum., 
484;  Code,  2075.  That  he  could  abandon  the  deed  from 
Blanton,  and  claim  under  the  Sheriff's  deed,  citing  8 
Hum.,  •651.  Blanton  has  the  legal  title,  with  equal  equity. 
Estoppels  not  favored,  GreenL  Ev.,  §  22;  12  Ed.,  by 
Redfield. 

NiCHOMON,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  11th  of  December,  1857,  Wm.  Hodge  sold  and 
conveyed  the  land  in  controversy  to  James  P.  Daniel,  for 
$1,600,  and  took  his  notes,  payable  at  one,  two  and  three 
years,  for  the  payment  of  which  a  lien  was  retained  in 
the  deed«  Daniel  failed  to  have  his  deed  registered  until 
the  5th  of  October,  1859.  The  deed  and  notes  were 
written  by  Willis  Blanton,  who  was  a  subscribing  witness 
to  the  deed,  and  who  proved  its  execution  before  the 
Clerk  of  the  County  Court  on  the  4th  of  January,  1859. 
Two  of  the  notes  of  Daniel  were  transferred  by  Hodge 
to  complainants,  who  have  obtained  judgments  thereon, 
and  who  now  claim  that  they  are  entitled  to  the  vendor's 
lien  on  the  land. 

This  claim  is  contested  by  Willis  Blanton,  on  two 
grounds:  First,  on  the  8th  of  March,  1861,  Blanton 
bought  the  land  from  Daniel,  took  his  deed,  with  cove- 
nants of  warranty,  and  went  into  possession  under  this 
deed;  second,  on  the  8th  of  September,  1859,  Hodge  con- 
fessed three  judgments  before  a  Justice  of  the  Peace,  in 
favor  of  Blanton,  on  which  executions  issued  on  the  9th 
of  September,  1859^^  which  were  levied  on  the  land  in 
controversy  on  the  12th  of  September,  1859.     The  land 
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was  condemned  at  the  January  Term,  1860,  of  the  Cir- 
cuit Court,  and  sold  on  the  2nd  of  April,  1860,  when 
Willis  Blanton  was  the  purchaser;  and  on  the  25th  of 
November,  1865,  the  Sheriff  executed  a  deed  to  Blanton 
for  the  land.  He  now  claims  to  hold  the  land  under  the 
Sheriff^s  deed. 

It  is  manifest  that  Blanton  cannot  resist  the  lien  of 
complainauts,  by  virtue  of  his  deed  of  March,  1861.  He 
was  not  an  innocent  purchaser  without  notice.  He  wrote 
the  deed  from  Hodge  to  Daniel,  was  a  subscribing  wit- 
ness to  it,  claims  title  under  it  as  purchaser  from  Daniel, 
and  was  affected  with  notice  of  the  lien  retained  on  its 
face. 

But  if  the  lien  of  Blanton's  levies  on  the  land  on  the 
12th  of  September,  1859,  was  superior  to  complainants' 
lien,  by  reason  of  the  non-registration  of  the  deed  of 
Hodge  to  Daniel  until  the  5th  of  October,  1859,  the 
validity  of  his  superior  lien  would  be  lost  by  his  after- 
wards buying  the  land  from  Daniel,  and  by  his  holding 
and  claiming  title  under  such  subsequent  purchase  This 
fact,  together  with  the  other  circumstances  of  the  case, 
amount  to  a  waiver  and  estoppel  of  his  claim,  under  his 
purchase  at  the  Sheriff's  sale.  Perry  v.  Calhoun,  8  Hum., 
551. 

Another  question,  however,  is,  whether  the  judgments 
on  which  Blanton  procured  the  land  to  be  levied  on  and 
sold,  were  fraudulent  as  against  complainants,  under  sec- 
tion 1759  of  the  Code.  In  that  section,  it  is  enacted  that 
"every  bond,  suit,  judgment  or  execution,  had,  or  made 
and  contrived,  of  malice^  fraud,  covin,  collusion  or  guile, 
to  the  intent  or  purpose  to  delay,  hinder  or  defraud  cred- 
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itors  of  their  just  and  lawful  actions,''  suits,  debts,  ac- 
counts, damages,  penalties,  forfeitures,  ***** 
shall  be  deemed  and  taken  only  as  against  the  person, 
his  heirs,  successors,  executors,  administrators  and  assigns, 
whose  debts,  suits,  demands,  estates,  or  interests,  by  such 
guileful  and  covinous  practices  as  aforesaid,  shall  or  might 
be  in  any  wise  disturbed,  hindered,  delayed  or  defrauded, 
to  be  clearly  and  utterly  void ;  any  pretense,  color,  feign- 
ed consideration,  expressing  of  use  or  any  other  matter  or 
thing,  to  the  contrary  notwithstanding." 

The  law  sanctions  and  commands  diligence  and  vigi- 
lance on  the  part  of  creditors,  in  securing  their  just  de- 
mands. But  ia  the  race  amongst  them  for  priority,  it 
discountenances  and  forbids  all  resorts  to  covinous,  guile- 
ful or  fraudulent  devices  or  practices.  The  section  of  the 
Code  quoted,  which  is  a  copy  of  the  Act  of  1801,  was 
inleuded  to  secure  entire  fairness  amongst  creditors  in  their 
efibrts  to  secure  their  debts.  Did  Hodge,  Daniel  and  Blan- 
ton collude  together,  and  by  covinous  and  fraudulent  de- 
vices and  practices,  procure  the  judgments  to  be  rendered 
against  Hodge,  with  the  purpose  of  hindering  or  delaying 
or  defeating  complainants  in  the  enforcement  of  their  lien 
on  the  land  in  controversy?  The  facts  proven  satisfy  us 
that  this  question  must  be  answered  in  the  affirmative. 

Complainants  were  known  to  Blanton,  and  Hodge,  and 
Daniel,  as  creditors  of  Daniel  and  Hodge,  and  as  own- 
ers of  the  notes  for  the  purchase  money  of  the  land. 
It  was  known  to  them  that  one  of  the  notes  was  in 
a  judgment,  and  that  the  other  would  be  in  a  judg- 
ment soon.  It  appears  that  Blanton  held  three  notes  on 
Hodge,  one  due,  and  the  other  two   not   due.       For  the 
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avowed  purpose  of  preventing  complainants  from  reaching 
the  land  by  levy,  he  proposed  to  Hodge  to  give  up  to  him 
his  two  notes  not  due,  to  deduct  the  interest  and  take  new 
notes:  and  that  Hodge  should  immediately  confess  judg- 
ments, and  that  executions  should  be  immediately  levied 
on  the  land  as  Hodge's  property.  This  would  defeat  the 
lien  of  complainants,  as  Hodge's  deed  for  the  land  to 
Daniel  had  not  then  been  registered.  Blanton  said  to 
Hodge  that  his  object  was  to  prevent  complainants  from 
levying  on  the  land,  and  thereby  befriend  Hodge  and 
Daniel.  And  in  March  afterwards  he  took  a  conveyance 
from  Daniel  of  the  same  land,  knowing  that  Daniel  had 
not  paid  the  purchase  money.  It  would  be  difficult  to 
conceive  a  more  artfully  contrived  device  than  was  in  this 
way  attempted  to  be  practiced  by  all  three  of  the  parties 
to  defeat  the  superior  lien  of  complainants. 

Hodge  has  been  twice  paid  for  his  land.  Daniel  pock- 
ets the  money  received  from  Blanton,  if  any  was  paid, 
which  belongs  of  right  to  complainants;  and  Blanton  has 
secured  a  bad  debt,  and  become  the  owner  of  the  land, 
leaving  complainants  with  worthless  executions  against 
two  insolvent  men. 

These  are  the  results  of  Blanton's  contrivances  to  be- 
friend Hodge  and  Daniel,  to  procure  the  land  for  him- 
self, and  to  overreach  and  defeat  the  lien  of  complainan  ts, 
which  was  his  avowed  object. 

The  Chancellor's  decree  annuls  and  vacates  the  con- 
veyances resorted  to  for  effectuating  the  scheme  of  fraud, 
and  restores  complainants  to  their  lien.  We  affirm  his 
decree^  with  costs. 
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William  Cabter  v.  Lucinda  J.  Sims  et  ah. 

1.  Vendor's  Lien.     SttbrogcUion  of  surety.     Sub-vendee.     Assignment  of 

Note.  Priority.  A  vendee  of  land,  wilh  a  lien  reserved,  Bold  to  a  sub- 
vendee  a  part  of  tbe  land,  and  transferred  to  his  vendor  notes  of  his 
vendee  for  purchase  money,  which  were  entered  as  credits  on  his  own 
purchase  notes.  A  surety  on  notes  for  the  original  purchase,  who 
had  made  payments,  was  held  to  have  a  lien  preferred  to  the  lien  of 
the  vendor,  on  the  land  sold  to  the  sub-vendee. 

2,  Decree  of  8alb.     To  bar  Redemption.    A  sale  of  land,  without  re- 

demption, ordered  by  a  decree  which  does  not  show  that  the  credit  is 
allowed  on  application  of  the  complainant,  is  void,  and  will,  on  appeal 
taken  after  it  is  made  and  confirmed,  be  set  aside,  and  a  re-aale  ordered 


PROM  WILSON. 


In  Chancery  at  Lebanon.  The  transcript  does  not 
show  what  Judge  was  sitting  when  the  decree  of  sale  was 
made.  Henry  Cooper,  J.,  entered  the  decree  confirming 
the  sale,  etc.  John  P.  Steele,  Ch.,  rendered  the  de- 
cree upon  the  merits. 

The  clause  in  the  decree  for  sale  referred  to  in  the 
opinion,  which  orders  the  sale,  is  as  follows :  '^Therefore, 
the  Court  is  content  to  order  the  sale  of  the  last  men- 
tioned part  of  said  land,  the  sixty-five  acres,  more  or  less, 
remaining  unsold,  on  a  credit  of  six,  eighteen,  and  twenty- 
fi>ur  months,  without  equity  of  redemption." 

A  sale  was  made  February  12,  1867,  at  which  "Wm. 
Carter  became  the  purchaser,  which  was  reported  to  the 
April  Term,  1867,  and  confirmed.  The  decree  appealed 
from  was  entered  at  December  Term,  1867. 
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Jas.  J.  TuBNER  and  R  I.  Golladay,  for  the  complain- 
ant^ Garter,  argaed  that  Beard  accepted  the  two  notes  of 
Odom,  and  credited  on  each  of  the  two  notes  of  Sims  the 
amount  of  one  of  Odom's  notes,  and  then  transferred  these 
notes,  they  being  the  only  ones  outstanding,  with  the 
credits  on  them,  to  Ragland,  to  whom  they  passed  as  the 
only  existing  liens  on  the  land.  That  Garter,  the  surety, 
paid  these  notes,  and  was  subrogated  to  the  rights  of  Bag- 
land,  against  whom  Beard  was  precluded  from  petting  up 
his  lien;  that  Garter  was  thrown  off  his  guard  by  the 
credit,  and  prevented  from  taking  steps  to  secure  himself. 

They  cited  as  to  vendor's  lien:  2  Head,  131,  2;  3  Head, 
539;  Fogg  v.  Eogers,  2  Gold.,  293;  5  Yer.,  205;  7  Id.  9;  10 
Hum.,  374. 

A  lien  once  waived,  cannot  be  enforced :  32  111.,  R.,  66; 
nor  can  one  enforced  for  part :  4  Sneed,  346. 

Subrogation :  4  Hum.,  319,  320;  2  Head,  202;  Id.,  549; 
2  Gold.,  91,  93. 

Notes  received  in  payment:  2  Pa,^ons  on  Bills  and 
Notes,  150  to  158;  Union  Bank  v.  Smiaer,  1  Sneed,  501;  8 
Yer.,  176;    21  Pick.,  231. 

Motley,  for  Beard,  cited  9  Hum.,  608. 

Gantbell,  for  Sims'  heirs,  insisted  that  the  sale  of  the 
land  without  redemption,  was  void :  Gode,  2124;  Burrow 
V.  HensoUj  2  Sneed,  658.  That  the  sale  of  Odom's  land, 
without  answer  or  pro  oonfesso,  was  void :  Wright  v.  Wilson, 
2  Yer.,  294;  Gode,  4369,  4373;  1  Danl.  Gh.  Pr.,  570; 
Reese  v.  Woodruff,  4  Johns.  Gh.  547. 
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Turkey,  J.,  delivered  the  opinion  of  the  Court. 

In  March,  1859,  Daniel  Beard  sold  to  P.  J.  Sims  a 
tract  of  land  in  Wilson  county,  of  one  hundred  and  thirty- 
one  acres,  for  the  sum  of  $2,620;  two  hundred  dollars  in 
cash,  the  balance  secured  by  three  notes  of  Sims',  with 
"William  Carter  and  Alfred  Bass,  securities,  due  respective- 
ly 25th  Dec,  1859,  1860  and  1861;  the  first  for  $673.33, 
and  the  other  two  for  $873.33  each.  Beard  made  a  deed 
to  Sims,  retaining  a  lien  for  the  security  of  the  purchase 
money.  The  deed  was .  executed  and  registered  19th 
March,  1859.  In  October,  1859,  Sims  sold  sixty-five 
acres  of  the  land  to  David  Odom,  for  $1,625,  Odom  exe- 
cuting his  notes  for  the  purchase  money,  and  taking  bond 
for  title.      Odom  sold  to  William  Smart 

On  the  30th  of  August,  1860,  P.  J.  Sims  transferred 
and  delivered  to  Beard  two  of  the  notes  of  Odom,  each  for 
$541.66,  in  part  payment  of  the  money  owing  on  his 
purchase.  Sims  died  intestate  and  insolvent,  in  1863. 
Carter,  one  of  the  securities,  paid  off  one  of  the  notes  of 
Sims  to  Beard,  to  an  assignee  of  Beard,  and  from  an  im- 
perfect record,  we  think  it  probable  he  paid  an  additional 
amount  as  security  for  Sims.  In  March,  1866,  Carter 
filed  his  bill,  charging  that  he  had  paid  the  second  and 
third  notes  in  part,  asking  that  a  lien  for  his  benefit  to 
the  amount  paid  by  him  be  declared  on  the  tract  of  land, 
and  that  it  be  sold,  etc. 

Odom,  who  is  made  defendant,  answers  and  resists  the 
lien  of  Carter,  until  he  shall  have  been  indemnified  for 
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the  payments  made  by  him,  or  for  which,  he  may  be  liable 
on  account  of  his  notes  to  Sims,  transferred  to  Beard. 

Beard  filed  a  cross  bill,  in  which  he  claims  a  lien  on 
the  entire  tract,  for  the  original  purchase  money,  and  in- 
sists thit  the  two  notes  of  OJora,  transferred  by  Sims,  are 
a  lien  on  the  sixty-five  acres.  An  account  was  stated,  as- 
certaining the  amount  due  Beard.  The  report  shows  that 
there  is  due  him  (Beard)  ?1,113.06,  and  that  the  amount 
consists  of  the  two  Odom  notes. 

The  pleadings  all  show  that  Beard  received  these  notes 
in  part  payment,  and  actually  entered  them  as  credits  on 
the  notes  of  Sims,  on  which  Carter  was  security.^ 

The  Chancellor  decreed  that,  for  these  Beard  had  the 
prior  lien.  This  was  error.  Beard  received  them  as 
payments,  and  is  bo>:nd  by  it.  The  security  of  Sims, 
and  Sims  himself,  were  discharged  from  liability  to  that 
extent. 

It  appearing  that  these  notes  were  the  only  outstand- 
ing debts  due  to  Beard,  and  that  Carter  as  security  had 
paid  portions  of  the  purchase  money  agreed  to  be  paid  by 
Sims  to  Beard,  he  is  entitled  to  be  substituted  to  the  lien 
of  Beard  to  the  extent  of  the  payments  by  him,  and  this 
lien  is  superior  to  all  others.  Beard  has  his  lien  upon 
such  equity  as  Odom  acquired  by  his  purchase  and  title 
bond  from  Sims,  but  must  be  postponed  to  Carter.^ 

The  sale,  without  the  equity  of  redemption,  is  not  au- 
thorized, as  appears  from  the  decree  itself,  and  is  void. 

The  land  will  be  re-6old,  and  the  proceeds  applied,  firs*, 

^  See  Denny  v.  Stealdy,  anUy  p.  15G. 
*  See  Trtml  v.  Kyle,  1  Heis.,  663. 
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to  the  payment  to  Carter  of  the  amount  paid  by  him  for 
Sims.  The  bill  of  Beard^  as  to  Carter^  is  dismissed  with 
costs;  it  may  be  retained  to  reach  such  interests  as  Odom 
may  have  after  Carter  is  paid. 

It  is  intimated  that  the  proper  parties  are  not  all  be- 
fore the  Court.  The  cause  is  remanded  for  the  execution 
of  a  decree  under  this  opinion,  and  if  deemed  necessary, 
any  nominal  party  may  be  brought  in. 


William  H.  Cheek,  in  his  own  right,  and  as  Admin- 
istrator of  EPHRAini  Cheek,  deceased,  v.  John  B. 
James,  Chairman,  etc.,  to  the  use  of  Isaac  6.  B. 
Chapman. 

1«  Lost  Instrument.  Affidaoii,  Who  qualified  to  make.  The  affidavit  of 
I088  of  bond,  under  the  Code,  3901,  3903,  muBt  be  made  by  a  person 
having  knowledge  of  the  facts.  An  affidavit  made  by  a  person  who 
could,  on  account  of  his  tender  years,  have  had  no  knowledge  of  its 
execution,  is  bad.  The  contents  of  a  lost  apprentice  bond  can  not  be 
proved  by  a  Chairman  of  the  County  Court,  stating  that  he  does  not 
recollect  much  about  the  matter,  and  arriving  at  the  contents  from  the 
usual  form  in  such  cases. 

2.  Saice.  Search  required  io  admit  seeondary  proof.  Proof  by  a  Clerk  of 
the  Court,  that  since  the  case  was  called  for  trial  he  had  examined  the 
papers  in  his  office  labeled  1851,  (the  date  of  the  bond,)  and  did  not 
find  the  bond,  is  not  proof  of  a  sufficient  search  to  admit  secondary  evi- 
dence. 

Code  cited:  3901,3903. 
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W.  H.  DeWitt  and  J.  B.  Lusteb^  for  plaintiff  in 
error. 

S.  M.  FiTE,  for  defendant. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

An  action  of  covenant  was  commenced  in  the  Circuit 
Court  of  Smith  county,  by  the  defendant  in  error,  against 
the  plaintiff,  upon,  as  alleged  in  the  declaration,  a  lost 
bond  executed  by  the  intestate,  Ephraim  Cheek,  with  W. 
H.  Cheek  as  his  security,  to  the  Chairman  of  the  County 
Court,  in  consideration  of  the  apprenticeship  by  said  court, 
to  the  intestate  in  his  lifetime,  and  in  1851,  of  Isaac  6. 
B.  Chapman,  a  minor  orphan,  about  six  years  old.  The 
declaration  makes  profert  of  a  copy  of  the  bond.  There 
was  verdict  and  judgment  for  the  defendant  in  error, 
and  an  appeal  in  error  to  this  Court. 

There  are  eight  pleas  filed  to  the  declaration,  among 
them  a  plea  of  non  est  factum.  Under  this  plea  the  bur- 
den was  upon  the  defendant  in  error  to  shew  the  execu- 
tion of  the  bond,  its  loss  and  contents. 

Code,  3901,  provides:  "Any  lost  instrument  may  be 
supplied  by  a£5davit  of  any  person  acquainted  with  the 
£Bicts,  stating  the  contents  as  near  as  may  be,  and  that 
such  instrument  has  been  unintentionally  lost  or  mislaid," 
etc.  §  3903  provides:  "If  the  instrument  is  one  which 
•  the  law  requires  should  be  denied  under  oath,  the  affi- 
davit produced  before  or  at  the  trial  will  be  sufficient  to 
establish  the  claimant's  right,  whether  he  is  plaintiff  or 
defendant;  and  if  denied  under  oath,  or  otherwise  put  in 
issue,  may  be  established  by  competent  evidence  of  its 
contents." 


172  NASHVILLE: 


William  H.  Cheek,  Adm'r,  v.  John  R,  Jame8. 


In  this  case,  neither  the  rule  prescribed  by  the  Code, 
nor  that  of  the  common  law,  has  been  observed. 

The  affidavit  of  the  loss  and  contents  of  the  bond  \& 
made  by  the  defendant  in  error,  Isaac  G.  B.  Chapman, 
who  is  shown  to  have  been  between  five  and  eight 
years  old  at  the  time  he  was  apprenticed,  and  at  the 
time  the  bond  is  alleged  to  have  been  executed;  He 
does  not  show  himself  to  have  been  there,  or  to  have 
afterwards  become  acquainted  with  the  facts;  he  does 
not,  in  fact,  state  that  such  bond  was  ever  executed, 
and  simply  states  that  he  "believes  the  copy  herewith 
filed  and  referred  to  in  the  declaration  is  a  substantial 
copy." 

It  would  have  been  remarkable  for  a  boy  between 
five  and  eight  years  of  age  to  have  remembered  any- 
thing: of  the  contents  of  a  bond  executed  under  the  cir- 
cumstances  of  this  alleged  one,  and  there  is  no  pretense 
that  he  ever  saw  it  or  read  it  after  that  time.  We 
must  infer  he  could  not  have  read  it,  as  he  subscribed 
the  affidavit  with  his  mark. 

The  testimony  of  John  R.  James  is  taken;  he 
proves  he  was  Chairman  of  the  County  Court  in  1851; 
that  he  was  present,  some  time  in  1867,  when  E.  W. 
Turner,  the  Clerk,  was  searching  for  the  bond,  but  that 
it  was  not  found  while  he  was  present  in  the  Clerk's  of- 
fice; that  he  was  present  as  Chairman  when  Chapman 
was  apprenticed;  don't  recollect  much  about  the  circum- 
s^^ances.  With  this  for  his  premises,  the  witness  is  al- 
lowed by  the  Court  to  suppose  rather  extensively,  and  to 
think  very  much  at  will. 

This   witness    totally  fails   to   prove,    directly  or   sub- 
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stantially,  any  material  fact  competent  for  consideration 
by  a  jury.  He  arrives  at  the  contents  of  the  bond  in 
question  from  the   usual  form  in  such  cases. 

The  Clerk  of  the  County  Court  was  introduced,  and 
proved  that  he  had  l>een  Clerk  a  month  or  two;  that 
since  the  case  was  called  for  trial  he  had  examined  the 
papers  labeled,  1851,  and  did  not  find  the  bond.  This 
Clerk  went  into  office  sixteen  or  seventeen  years  after 
the  time  the  bond  is  said  to  have  been  executed. 

Neither  the  Clerk  who  was  in  office  at  the  time,  nor 
the  other  members  of  the  Court  with  James,  are  ex- 
amined. 

The  entire  proof  as  to  the  execution,  loss  and  con- 
tents of  the  bond  is  illegal.  The  testimony  upon  these 
subjects  shows  that  if  these  facts  exist  at  all,  there  is 
better  proof  of  them,  than  that  offered  and  relied  on 
even  by  these  witnesses.  The  search  for  the  lost  in- 
strument contemplated  by  law  has  not  been  made. 

There  are  other  errors,  both  in  the  admission  of  tes- 
timony and  the  charge  of  the  Court,  unnecessary  to  be 
noticed,  as  we  suppose  their  recurrence  upon  another  trhil 
highly  improbable. 

Reverse  the  judgmeat. 
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Nathan  J.  C.  Allen  et  ah.  v.  James  McCullough 

et  ah. 

L  Marriage.  Liability  of  hu^nd  for  wife's  debts.  Bf  marriage  with  a 
female  guardian,  the  husband  becomes  responsible  for  all  the  sums  for 
which  she  is  then  chargeable,  and  for  all  that  she  becomes  liable  for 
during  the  coverture. 

2.  Samk.    SaaM.    Wife^ 8  guardianship.    If  she  continues  to  act  as  guardian 

during  coverture,  he  is  responsible,  whether  it  be  proper  for  her  so  to 
continue  to  act  or  not. 

3.  Same.    Same,    Divorce  does  not  relieve.    A  husband,  by  divorce,  is  not 

relieved  from  liability  for  the  wife's  debts,  as  in  case  of  the  dissolution 
of  the  relation  by  death ;  but  he  continues  liable,  as  if  the  marriage 
had  not  terminated* 

The  Code,  2471,  preserving  "the  rights  of  creditors  who  became  such 
before  the  decree  (of  divorce)  was  pronounced,"  has  the  effect  that  the 
creditors  of  the  husband  or  husband  and  wife,  who  became  such  at  any 
time  during  the  marriage,  are  not  precluded  from  collecting  their  debts 
out  of  the  husband,  or  out  of  the  wife's  property  to  which  his  marital 
rights  had  attached,  by  reason  of  the  divorce  a  vinetUo. 

i.  Same.  Same.  The  husband's  liability  for  the  wife's  debts  does  not  de- 
pend on  the  amount  of  her  property  received  by  him. 

5.  Sams.    Assumpsit  by  ku^nd.    Jf  a  huf^and,  released  by  the  wife's  death 

from  the  debt  of  the  wife,  assume  to  pay  it,  it  will  create  a  valid  obli- 
gation. 

6.  Divorce.    For  cause  existing  at  marriage.     It  seems  that,  under  the 

Code,  2448,  a  divorce  may  be  granted,  declaring  the  marriage  void  ab 
initio^  for  three  out  of  the  nine  causes.^ 

7.  Chancery  Practice.    Revivor,    Revivor  in  fiUuro^  on  producing  let- 

ters before  the  C.  &  M.  A  revivor  was  made  in  this  case  before  quali- 
fication, in  the  name  of  such  person  as  may  be  qualified  as  administra- 
tor, from  and  after  the  filing  of  the  letters. 


"*  It  is  worthy  of  consideration,  whether  the  Legislature  did  not  mean  to 
avoid  this  very  thing,  with  its  results,  bastardizing  issue  and  avoiding  acts 
during  the  marriage,  and  to  p^aoeall  divorces  on  the  same  footing,  operating 
in  fuluro, — Bep. 
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8.  Samb.    a  reviFor  of  a  decree  by  conaent,  precludes  a  defense  against  it, 

aocming  after  the  decree^  and  before  the  consent  order. 

9.  Same.    Infant-    Qmtent  a»  to.    An  agreement  made  in  the  progress  of 

a  cause,  clearly  for  the  benefit  of  infants,  may  be  the  basis  of  a  decree, 
withont  a  reference  to  report  whether  it  is  beneficial. 

DowBB.    Divorce.    Code,  2472  to  2477,  2398,  oonstnied*    Code  cited, 
2979,  3107,  2471,  2489,  2493,  2546. 

Gases  cited;  on  divorce,  Ames ▼.  Mormon,  4  Sneed,  683;  OiUeepieY,  Wor- 
ford,  2  Gold.,  632.  On  final  decree  and  appeal,  Meek  y.  McUhet,  1  Heis., 
534;  Harriaon  v.  Fanuwarih,  Id.,  751;  AbboU  v.  Fagg,  Id.,  742.  Trusts, 
Peck,  443;  5  Sneed,  465.  InfiMits,  agreements  in  causes,  Shdlhy  v. 
Yaneey,  1  Goo.  Overt,  185,  foot;  5  Goo.  Hay,  504,  foot;  Jcnee  v.  KimbrOf 
6  Hum.,  319. 

Ststute  cited:  1835,  ch.  26. 


FROM   WILSON. 


In  Chanoery  at  Lebanon,  B.  L.  Ridley,  Ch.,  pre- 
siding at  April  Term,  1861;  John  P.  Steele,  Ch.,  pre- 
siding at  April  Term,  1866,  and  allowing  the  bill  of 
review  to  be  filed;  Henby  Cooper,  J.,  at  October 
Term,  1866,  and  December,  1866. 

Stokes  &  Son,  for  complainants,  contended  that  a 
bill  of  review  did  not  lie  from  a  decree  entered  by  con- 
sent: 10  Yer.,  55,  7;  3  Yen,  378,  9;  Webb  v.  Webb,  3 
Swanst,  658;  nor  would  an  appeal  or  re-hearing:  Athtr- 
gem  V,  Monks,  1  Cow.,  709;  Kane  v.  Whifiick,  8  Wend., 
219;  French  v.  Shotwdl,  5  Johns.  CTi-,  564;  2  Madd.  Ch., 
577;  McBae  v.  David,  7  Rich.  Eq.,  376.  Decree  binds 
him  flo  that  he  would  be  liable  if  she  had  died.  The 
affidavit  for  the  bill  of  review  is  insufficient,  ColviUe  v. 
ColmUe,  9  Hum.,  524;  Frazer  v.  Si/peH,  5  Sneed,  100,  1. 
Divorce  does  not  release  husband,  2  Scribner  on  Dower, 
608,  9;    McQueen    Husb.   and    Wile,   211;    Bacon    Ab., 
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Baron  &  Feme,  F.;  Jones  v.  Walker ^  5  Sneed,  135;  Wait 
V.  Wait,  4  N.  Y.,  100,  1,  109;  Code,  2471,  2472,  3;  Ames 
V.  Noimaiiy  4  Sneed,  683;  Forest  v.  Forest,  6  Duer,  102 ; 
BuiT  V.  Burr,  10  Paige,  25,  6;  Mansfield  v.  Jlclntyre, 
10  Ohio,  28;  Villespie  v.  Worford,  2  Cold.,  632;  Bishop, 
Mar.  &  Div.,  §  705.  Mr.  Bishop^s  views  and  cases  do 
not  apply,  under  our  statute,  Bishop,  Mar.  &  Div.,  3 
ed.,  661,  666.  He  is  clearly  liable  for  what  came  to  his 
hands,  1  Hill,  (S.  C.,)  410;  3  Monroe,  354;  7  Monroe, 
339;  2  J.  J.  Marshall,  190;  4  Id.,  215. 

Williamson  &  Martin,  for  defendant,  insisted  that 
the  husband  was  discharged  by  divorce,  2  Lomax  on 
Ex'rs,  501,  2;  2  Bright  on  Husb.  and  Wife,  22,  33.  It 
is  like  a  marriage  dissolved  by  death,  Chenault  v,  Cfte- 
nauU,  5  Sneed,  250.  He  should  only  be  charged  for  his 
own  breach  of  trust,  1  Sto.  Eq.  Jur.,  §  582;  Adair  v. 
Shaw,  1  Sch.  A  Lef,  273;  2  Bright  on  Husb.  and  Wife, 
22,  36.  In  reply  to  a  suggestion  that  a  wife  divorced 
was  entitled  to  dower,  they  inquired  what  would  be  the 
result  if  the  husband  left  more  than  three  divorced  wives 
living, 

J.  J^  TuRXER,  with  them,  on  release  of  husband  by 
divorce,  cited  2  W'ms  on  Ex'rs,  1562,  m;  2  Lomax  on 
Ex'rs,  2  ed.,  305,  501  m;  1  Koper,  187;  2  Bright  on  Husb. 
and  Wife,  22,  i5,  27,  30;  Reeve  Dom.  Rel.,  1;  Clancy 
on  Husb.  and  Wife,  13,  14,  18;  5  J.  J.  Marshall,  (Ky.,) 
214;  9  B.  Monroe,  412;  13  Ves.,  517;  3  B.  Monroe, 
354;  2  Dana,  238;  28  Law  Lib.  — ;  1  Sch.  &  Lef., 
262,  5;  1  P.  W'ms,  466;  3  Id.,  409;  Cord  on  Married 
Women,  880,  1,  2;   Bishop  on  Mar.  &  Div.,   660,    668; 
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17  Mo.,  87;   10  Paige,  420,  421;  8  Mass.,  99;   20  Mo., 
363. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Complainants,  Nathan  J.  C.  and  Robert  F.  Allen,,  are 
the  children  of  the  defendant,  Susan  F.  McCullough,  by 
her  first  husband,  Robert  C.  Allen,  who  died  intestate 
in  March,  1842.  After  his  death,  she  intermarried  with 
William  P.  Harris;  and  complainant,  Martha  Ann,  is  the 
only  issue  of  the  second  marriage.  William  P.  Harris 
died,  intestate,  in  the  year  1849,  and  the  defendant,  Su- 
san, intermarried  with  her  co-defendant,  James  McCul- 
lough, in  the  month  of  October,  1855.  A  separation 
occurred  in  the  month  of  December,  1860;  and  McCul- 
lough, in  the  year  1864,  filed  a  bill  for  divorce,  against 
his  wife,  in  the  Cirgiit  Court  of  Wilson,  which  was  dis- 
missed by  said  Court  on  the  23rd  of  September,  1865; 
and,  at  the  same  time,  a  decree  was  pronounced  in  her 
favor,  on  her  answer  and  cross  bill,  and  a  divorce  was 
granted,  on  the  ground  of  the  adultery  of  her  husband* 
During  the  marriage,  and  on  19th  April,  1860,  this  bill 
was  filed  for  the  purposes  of  having  the  right  of  com- 
plainants declared  to  the  tract  of  260  acres  of  laud  men- 
tioned in  the  pleadings;  of  causing  their  interest  in  cer- 
tain slaves  to  be  ascertained  and  determined,  and  of  com- 
pelling an  account  as  to  the  guardianship  of  complaiuants. 

It  seems  that  the  defendant,  Susan  F,,  was  qualified 

as  their  guardian,   at  the  January   Term,   1852,   of   the 

County  Court  of  Wilson  County,  and  continued  to  act  as 

such  until   1860,  when  the  complainant,  Nathan,  having 

attained  his  majority,  was  duly  qualified   as  guardian   of 
12 
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complainants,  Richard  F,,  and  Martha  Ann.      Complain- 
ants, Nathan  and  Richard  F.,  claim  that  their  father,  Rob- 
ert C.  Allen,  was  the  owner  of  a  tract  of  land  of  seventy- 
five  acres,  which  descended   to  them  as  his  sole  heirs  at 
law;   that  the  rents. and  profits  thereof  were  received  by 
their    mother,  Susan   F.,  before    her  inter-marriage   with 
the  said  James  McCullough,  and  by  her  and  her  husband 
afterwards.       They   further   claim   an    interest  in   certain 
slaves,  under  a  deed  of  gift  from  their  grand-father,  bear- 
ing date  8th  April,  1842;   and  all  the  complainants  claim 
an  interest  in  his  estate  under  the  will  of  their  said  grand- 
father, John  Jarratt,  bearing  date  12th  September,   1848, 
McCullough  and  wife   having    filed  separate    answers, 
the   case  was   regularly  heard   in   the  Chancery  Court   at 
Lebanon,  and  on  lllh  April,  1861,  a  decree  was  regularly 
pronounced,  in  which  various  facts  were  stated  as  appear- 
ing to  the  satisfaction  of   the  Chancellor,  and  by  which 
the  Master  was  directed  to  take  and  state  an  account,  and 
to  charge  the  defendants  with  two-thirds  of  the  rents  and 
profits  of   the   tract  of  land   known   in  the  pleadings  as 
the  Bend  tract,  and  two-thirds  of  the  reasonable  hire  an- 
nually of  the  slaves,  and  their  increase,  conveyed  by  said 
deed  of  gift  of  8th  April,  1842,  b^inning  with  the  yciirs 
that  defendant,  Susan  F.,  obtained  possession  of  said  land 
and  slaves,  "and  to  the  first  of  last  year  as  to  the  land." 
Minute  directions  were  given  in  said  decree  as  to  the  mode 
of  taking  and  stating   the  account,  and   the  parties  were 
authorized  to  take  additional  proof,  and  to  examine  each 
other  on  interrogatories  touching  the  matters  of  reference, 
and   the  Master  was  directed  to  make  his  report  to  the 
next  term.      So  much  of   the  complainant's   bill   as  seeks 
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to  pursue  their  trust  fund  into  the  home  tract  of  land,  was 
dismissed,  and  the  costs  were  equally  divided  between 
complainants  and  defend.^nt,  James  McCullough.  Com- 
plainants prayed  an  appeal  as  to  so  much  of  the  de- 
cree as  dismissed  their  bill  in  regard  to  the  home  tract, 
and  taxed  them  with  one-half  of  the  costs,  but  the  Chan- 
cellor declined  to  grant  the  appeal  before  the  coming  in 
of  the  Master^s  report.  The  settlements  made  by  defend- 
ant, Susan  F.,  as  guardian,  were  set  aside  by  said  report, 
and,  at  the  instance  of  he»  husband,  she  was  directed  to  file 
with  the  Master  all  her  books  of  account  and  vouchers 
as  guardian. 

The  case  appears  to  have  slumbered  during  the  war, 
and  until  10th  October,  1865,  when  the  death  of  Richard 
F.  Allen,  one  of  the  complainants,  was  declared  by  an 
interlocutory  order;  and  it  appearing  that  the  account  had 
not  been  taken,  said  order  proceeds  as  follows:  "On  mo- 
tion, with  the  consent  of  the  solicitors  of  the  parties,  it  is 
ordered  that  the  decree  of  reference  heretofore  pronounced 
in  the  case  be  revived,  and  the  Clerk  and  Master  be  re- 
quired to  take  and  report  to  the  next  term  the  account 
therein  ordered;  and  that  this  cause  stand  and  be  re- 
vived in  the  name  of  such  person  or  persons,  as  may  be 
qualified  as  administrator  on  the  estate  of  said  Richard 
F.,  from  and  after  the  filing  of  letters  of  administration 
in  the  office  of  said  Clerk  and  Master;  but  no  steps,  in 
taking  the  account,  shall  be  taken  until  the  filing  of  said 
letters."  It  is  stated,  in  the  record,  that  F.  A.  Chandler 
filed  his  letters  as  administrator  of  Richard  F.  Allen,  de- 
ceased, on  6th  November,  1865,  and  the  Master  proceeded 
to  hear  proof  and  filed  his  report,  2d  April,  1866.      Ex- 
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ceptions  were  filed  13th  April,  1866,  in  behalf  of  McCul- 
lough, the  seventh  and  last  of  which  is  as  follows,  viz: 
"He  also  excepts  upon  the  ground  that  James  McCul- 
lough is  not  responsible  for  anything  from  1842  to  Oc- 
tober, 1855,  for  the  reason  that  he  and  his  wife,  Susan, 
were  divorced  in  1 865,  before  the  account  was  taken,  and 
he  is  not  responsible  for  any  amount,  save  where  he  re- 
ceived assets;  and  he  is  not  responsible,  since  1855,  for 
the  devastavits  of  Susan  McCullough,  which  he  did  not 
participate  in,  now  having  no  assets  of  his  former  wife, 
and  having  paid  out  more  than  he  received." 

Apparently  distrustful  as  to  the  propriety  of  presenting 
such  new  and  important  matter  in  the  form  of  an  excep- 
tion to  the  Master's  report,  the  defendant,  James  McCul- 
lough, made  application  to  the  Chancellor  for  leave  to  file 
a  bill  of  review,  and  on  14th  April,  1866,  an  interlocutory 
decree  was  made,  in  which  it  is  stated  that  the  conditions 
necessary  for  filing  such  a  bill  having  been  complied  with, 
and  the  Court  being  of  opinion  that  it  was  a  proper  case 
for  filing  such  bill,  leave  was  granted,  and  the  complain- 
ants waived  the  issuance  of  a  copy  and  subpoena,  but  with- 
out waiving  any  right  of  defense  by  plea,  answer  or  oth- 
erwise. The  complainants  also  excepted  to  the  action  of 
the  Court  in  granting  leave  to  file  said  bill.  The  bill  of 
review  was  filed,  however,  on  the  same  day,  and  among 
other  things  it  is  alleged  that  the  complainants  are  seek- 
ing to  hold  the  said  James  McCullough  liable  for  the 
sura  of  $8,500,  with  interest  from  1st  April,  1866,  report- 
ed by  the  Master ;  that  he  married  the  defendant,  Susan, 
in  October,  1855,  and  they  lived  together  until  March, 
1860,  when  they  parted;  that  she  was  divorced  from  him 
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23rd  September,  1865,  by  a  decree  of  the  Wilson  Circuit 
Court,  a  copy  of  which  he  exhibits;  that  it  is  shown  by 
the  report  that  $3,137  of  the  amount  reported  had  passed 
into  said  Susan's  hands  before  the  marriage,  making,  with 
compound  interest,  about  $6,000  of  the  amount  reported; 
that  the  said  James  ought  not  to  be  held  to  account  for 
any  part  of  the  liability  which  accrued  during  the  mar- 
riage, unless  he  participated  therein  or  received  the  assets ; 
that  he  did  not  then  have  any  of  the  property  of  said 
Susan,  except  one  or  two  articles  of  furniture  not  worth 
more  than  thirty  dollars,  and  could  not  be  made  liable  for 
the  value  of  her  property,  or  aoy  pecuniary  liability  in- 
,  curred  by  her,  to  a  greater  amount  than  he  had  actually 
received;  that  the  divorce  was  a  civil  death,  and  having 
occurred  since  the  first  decree  ordering  an  account,  he  could 
not  sooner  avail  himself  of  it  as  a  defense.  Answers  were 
filed  to  the  bill  of  review  by  Mrs.  Allen,  formerly  McCul- 
lough,  and  the  other  parties;  and,  for  the  purpose  of  expe- 
diting the  cause,  it  was  ordered,  19th  October,  1866,  that 
all  the  matters  of  account  embraced  in  the  cross  bill  and 
bill  of  review,  were  referred  to  the  Master  to  hear  proof 
and  report,  but  saving  to  both  parties  "all  defenses  ex- 
isting before  the  date  of  said  agreement."  This  order  of 
reference  was  set  aside  by  consent,  10th  December,  1866, 
and  the  Chancellor,  after  hearing  argument  of  counsel  on 
defendant's  motion  for  specific  instructions  to  the  Master 
touching  the  matters  alleged  in  "the*  cross  bill  or  bill  of 
review,"  directed  that  the  Master  should,  in  taking  the 
account,  charge  the  defendant,  McCuUough,  with  all  the 
hire  of  the  slaves  and  the  rent  of  the  Bend  tract  of  land 
received    by  himself   or  defendant,  Susan  F.,  during  the 
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existence  of  the  coverture  between  them,  giving  to  the 
complainants  the  proportions  of  the  hire  and  rent  to  which 
they  are  entitled  under  the  said  decree  of  April,  1861,  and 
crediting  him  with  all  legal  disbursements  made  by  him 
or  the  said  Susan  F.,  during  the  coverture. 

The  Master  made  his  report  16th  December,  1866,  to 
which  exceptions  were  filed  by  defendant,  James  MoCul- 
lough,  which  were  disallowed  on  the  final  hearing  17th 
December,  1866,  and  a  decree  rendered  in  favor  of  com- 
plainants against  Susan  F.  Harris,  for  $8,506.46,  with  in- 
terest from  1st  April,  1866,  the  same  being  adjudged  to 
complainants  in  different  proportions;  and  to  be  credited 
with  whatever  amount  they  might  collect  from  James 
McCullough,  against  whom  a  decree  was  rendered  for  the 
aggregate  amount  of  $3,464.40,  to  be  paid  to  complain- 
ants in  unequal  proportions.  If  not  paid  before  the  Feb- 
ruary Rules,  the  Master  was  directed  to  sell  the  property 
attached  in  the  mode  specified  in  said  decree.  From  this 
decree,  an  appeal  was  granted  to  the  complainants,  and  to 
the  defendant,  James  McCullough. 

Various  questions  have  been  presented  here  in  the  de- 
termination of  which  we  have  l>een  greatly  aided  by  the 
faithful  and  laborious  researches  and  able  arguments  of 
the  counsel  on  both  sides. 

1.  What  was  the  effect,  under  the  circumstances  of  the 
case,  of  the  divorce  granted  after  the  suit  had  been  pend- 
ing for  several  years,  and  especially  after  the  decree  of 
April,  1861? 

It  is  a  familiar  principle,  that  the  husband,  by  mar- 
riage, acquires  an  absolute  title  to  all  the  personal  proper- 
ty of  the  wife,  not  being  her  separate  estate  created  by 
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deed,  will,  or  other  lawful  mode  of  creating  such  estate, 
which  she  had  in  possession,  or  in  action,  at  the  time  of 
the  marriage,  and  which  he  reduces  into  his  possession  du- 
ring the  marriage;  and  after  her  death,  he  may,  if  he  sur- 
vives her,  become  her  administrator,  and  recover  her  choses 
in  action,  or  other  personal  property  not  reduced  into  pos- 
session during  the  coverture:  See  Reeve's  Dora.  Rel.,  1; 
Ch.  PL,  31;  Browne  on  Actions,  43  Law.  Lib.,  237,  m. 

Ab  a  consequence  of  this  principle,  the  husband  be- 
comes liable  to  the  creditors  of  the  wife  for  all  debts  due 
or  owing  by  her  at  the  time  of  the  marriage,  and  this 
whether  he  acquires  any  property  in  fact  by  the  marriage 
or  nut;  but  it  is  generally  said  that  this  liability  continues 
no  longer  than  the  coverture,  and  is  wholly  independent 
of  any  question  growing  out  of  the  amount  of  property 
received  or  not  received  in  virtue  of  his  marital  rights: 
Beeve's  Dom.  ReL,  3rd  ed.,  53,  54;  Adair  v.  Shaw,  1  Sch. 
and  Lef.,  263;  Jones  v.  Walkup,  5  Sneed,  138,  139;  Browne 
on  Act.,  43  Law.  Lib.,  245,  m. 

Founding  their  argument  upon  the  principle  last 
stated,  it  is  strenuously  maintained  by  the  counsel  of 
James  McCullough,  that  the  divorce  obtained  by  his  wife 
operated  as  a  civil  death ;  that  no  decree  finally  and  defi- 
nitely ascertaining  the  amount  of  his  liability  for  the  acts 
of  the  wife  before  and  during  the  marriage,  was  pro- 
nounced anterior  to  the  divorce ;  that  the  effect  of  the  ap- 
peal in  this  case  was  to  vacate  and  annul  all  the  de- 
crees pronounced  in  the  Chancery  Court,  and  that  this 
Court  has  no  more  power  to  pronounce  a  decree  against 
the  husband,  for  the  wife's  liability,  than  it  would  have 
possessed  in  the  event  of  her  natural  death.      In  aid  of 
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this  position,  several  authorities  have  been  cited;  but  the 
doctrine  to  be  deduced  from  them  is,  summarily  and  cor- 
rectly, stated  in  Shelford  on  Mar.  and  Div.,  31  Law  Li- 
brary, 639,  m.,  as  follows:  "The  husband  is  liable  to  the 
debts  of  the  wife  contracted  by  her  before  the  coverture, 
and  the  husband  and  wife  may  be  jointly  sued  for  such 
debts  during  coverture.  But  if  these  debts  are  not  re- 
covered against  the  husband  and  wife  in  her  lifetime,  the 
husband  cannot  be  charged  for  them,  either  at  law  or  in 
equity,  after  the  death  of  the  wife.  The  husband,  during 
the  coverture,  is  liable  for  all  his  wife's  debts,  though  he 
had  nothing  with  her;  and,  on  the  other  hand,  though 
he  had  a  considerable  personal  estate  with  her,  yet,  unless 
he  be  sued  during  the  coverture,  he  is  not  afterwards 
liable,  even  in  equity.  But  if  the  wife  survive  the  hus- 
band, an  action  may  be  maintained  against  her  for  the 
recovery  of  such  debts." 

While  such  is  the  general  doctrine  as  to  rights  which 
may  be  affected  by  the  natural  death  of  the  wife,  but 
little  aid  can  be  derived  from  the  English  authorities  as 
to  the  effect  to  be  given  here  to  a  divorce  from  the  bonds 
of  matrimony.  There  it  would  seem  that  the  power 
to  grant  a  divorce  a  vinculo  rested  only  in  Parliament, 
as  it  was  exercised  by  our  State  Legislature  prior  to  the 
Constitution  of  1834.  The  divorce  a  vinculo  matrimonii 
was  unknown  to  the  Ecclesiastical  Courts,  which  had  only 
the  power  to  declare  the  nullity  of  the  marriage  for 
causes  existing  at  the  time  when  the  marriage  took  place; 
and  could  not,  even  for  adultery,  grant  any  other  than  a 
divorce  or  separation  a  rrvensa  et  ihoro.  See  Shelf,  on  Mar. 
and   Div.,  31  Law  Lib.,  364,  365,  marg.     But,   by  the 
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Constitution  of  1834,  Article  XI,  section  4,  the  Legisla- 
ture was  prohibited  from  granting  divorces,  but  empow- 
ered to  authorize  the  courts  of  justice,  by  general  and 
uniform  laws,  to  grant  them  for  such  causes  as  might  be 
specified  by  law.  This  was  followed  by  the  act  of  1835, 
c.  26,  and  by  other  statutes  passed  subsequently,  and 
carried  into  the  Code,  2448,  2478.  Without  here  trans- 
cribing section  2448,  which  specifies  nine  causes  of  di- 
vorce from  the  bonds  of  matrimony,  it  will  be  seen  that 
three  of  them,  at  least,  are  causes  existing  at  the  date 
of  the  marriage,  and  which  would  avoid  the  contract  for 
fraud;  while  the  remaining  six  causes  are  such  as  arise 
after  the  marriage  is  celebrated.  From  the  very  nature 
of  the  causes,  the  effect  of  the  decree  dissolving  the  bonds 
of  matrimony  might  be  different  in  the  two  classes  of 
cases — declaring,  in  the  one,  that  the  marriage  never  had 
a  l^al  existence;  and,  in  the  other,  that  although  lawful 
in  its  origin,  the  contract  is  abrogated  for  causes  subse- 
quently occurring.  In  the  one,  it  might  be  properly 
declared  that  no  rights  of  property  were  acquired  by 
either  party;  in  the  other,  that  rights  which  had  been 
acquired  and  acted  upon  would  not  be  disturbed. 

When  the  divorce  is  granted  for  causes  which  arose 
during  the  marriage,  it  does  not  follow  that  the  same 
legal  consequences  would  result  as  in  case  of  the  death  of 
either  party;  for,  although  the  bonds  of  matrimony  are 
dissolved,  and  either  party  is  at  liberty  to  marry  again, 
there  are  rights  of  property  connected  with  or  growing 
out  of  the  marriage  relation,  which,  under  the  provisions 
of  the  Code,  continue  after  the  dissolution  of  the  marri- 
age,  and  are  dependent  upon  which  of  the   parties  may 


186  NASHVILLE: 


Kathan  J.  C.  Allen  et  als.  v.  James  McCiiliough  et  ah, 

be  the  successful  actor  in  procuring  the  divorce.  Under 
section  2471,  and  the  four  previous  sections,  if  the  wife 
be  the  successful  party,  the  most  liberal  provisions  may 
be  made  by  the  Court  pronouncing  the  decree,  for  ali- 
mony and  the  support  of  the  wife,  by  vesting  in  her  the 
title  to  part  of  the  husband's  property;  but  it  is  express- 
ly declared  that  '*if  the  wife,  at  the  time  of  a  decree  dis- 
solving the  marriage,  be  the  owner  of  any  lands,  or 
have  in  her  possession,  goods,  or  chattels,  or  choses  in 
action,  acquired  by  her  own  industry,  or  given  to  her  by 
devise  or  otherwise,  or  which  may  have  come  to  her, 
or  to  which  she  may  be  entitled  by  the  decease  of  any 
relative  intestate,  she  shall  have  entire  and  exclusive  do- 
minion find  control  thereof,  and  may  sue  for  and  recover 
the  same  in  her  own  name,  subject,  however,  to  the  rights 
of  creditors  who  became  such  before  the  decree  was  pro- 
nounced." And,  on  the  other  hand,  it  is  provided,  by 
section  2472,  that:  ^^When  a  marriage  is  dissolved  at 
the  suit  of  the  husband,  and  the  defendant  is  owner,  in 
her  own  right,  of  lands,  his  right  to  and  interest  therein, 
and  to  the  rents  and  profits  of  the  same,  shall  not  be 
taken  away  or  impaired  by  the  dissolution,  but  the  same 
shall  remain  to  him  as  though  the  marriage  had  con- 
tinued; and  he  shall  also  be  entitled  to  her  personal 
estate  in  possession  or  in  action,  and  may  sue  for  and 
recover  the  same  in  his  own  name."  Other  important 
provisions  are  contained  in  sections  2473  to  2477,  relating 
to  the  person  by  whom  and  the  causes  for  which  the 
divorce  may  be  obtained,  and  the  rights  of  property,  &c.; 
but  the  sections  quoted  clearly  show  that,  by  the  laws  of 
this   State,   the  consequences   of  a   divorce   a  vinculo  are 
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not  the  same  as  those  resulting  from  the  death  of  either 
party. 

In  the  event  of  the  wife's  death,  the  husband  can  only 
become  owner  of  her  personal  property  and  choses  in  ac- 
tion not  reduced  into  possession  during  the  coverture  by 
administering  on  her  estate;  and  is  then  only  liable  to 
the  wife's  creditors  before  marriage  to  the  extent  of  the 
value  of  the  property  administered  upon,  and  this  with- 
out any  reference  to  the  quantity  or  value  of  the  property 
reduced  into  his  possession  during  the  marriage.  But 
the  necessary  implication  resulting  from,  and  the  proper 
construction  of,  the  language  employed  in  section  2471 — 
^'subject,  however,  to  the  rights  of  creditors  who  became  such 
before  the  decree  was  pronounced^' — is,  that  the  creditors  of 
the  husband,  or  of  the  husband  and  wife,  who  maintained 
that  relation  at  any  time  during  the  marriage,  are  not 
to  be  precluded  from  collecting  their  debts  out  of  the 
husband,  or  out  of  the  wife's  property  to  which  his  mar- 
ital rights  had  attached,  by  reason  of  the  divorce  a  vin- 
culo. Nor  was  it  the  intention  to  preclude  the  creditors 
of  the  wife,  who  were  such  before  the  marriage,  from 
collecting  their  debts  out  of  her  property  secured  to  her 
by  section  2471.  The  character  of  the  property  specified 
justifies  the  interpretation  which  includes  the  creditors  of 
both  or  either.  If,  at  the  time  of  the  divorce,  she  was 
the  owner  of  any  lands,  the  husband,  notwithstanding  the 
divorce,  would  be  tenant  by  the  courtesy  or  during  the 
life  of  the  wife,  according  to  circumstances.  If  she  has 
in  her  possession  goods,  or  chattels,  or  choses  in  action, 
acquired  by  her  own  industry,  the  husband  would  be  en- 
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titled  to  these  by  virtue  of  his  marital  right;  and  as 
credit  may  have  been  extended  to  the  wife  on  the  faith 
of  the  wife's  ownership,  before  the  marriage,  or  to  the 
husband  on  the  faith  of  his  ownership,  afterwards,  the 
intention  was  to  save  the  rights  of  the  creditors  of  either, 
and  to  hold  the  property  liable  to  the  satisfaction  of 
their  demands.  And  it  is  implied  in  this  section,  that, 
although  a  decree  dissolving  a  marriage  may  be  pro- 
nounced, the  husband's  marital  right  to  reduce  into  his 
possession  any  personal  property  given  to  or  inherited  by 
her,  having  attached  during  the  marriage, '  would  con- 
tinue after  its  dissolution;  and  therefore,  if  there  are  no 
creditors,  his  right  to  do  so  is  restricted  and  destroyed 
by  the  saving  in  favor  of  the  wife,  (creditors  out  of  the 
way,)  to  sue  for  and  recover  the  same  in  her  own  name, 
and  to  have  entire  and  exclusive  dominion  and  control 
thereof. 

The  provision  in  section  2473,  that  "if  the  bonds  of 
matrimony  be  dissolved  at  the  suit  of  the  husband,  the 
defendant  shall  not  be  entitled  to  dower  in  the  complain- 
ant's real  estate,  nor  to  any  part  of  his  personal  estate, 
in  case  of  his  intestacy,  nor  to  alimony,"  when  taken  in 
connection  with  the  provision  in  section  2398,  that  "if 
any  person  die  intestate,  leaving  a  widow,  she  shall  be 
entitled  to  dower  in  one-third  part  of  all  the  lands  of 
which  her  husband  died  seized  and  possessed,  or  of  which 
he  was  equitable  owner,"  clearly  conveys  the  idea  that^ 
in  thp  view  of  the  Legislature,  a  divorced  wife  might  be 
regarded  as  a  widow,  and  would  be  entitled  to  dower 
and  distribution;  and  the  obvious  intention  was  to  punish 
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her  as  the  faulty  or  guilty  party,  by  excluding  her  from 
asserting  such  claims  where  the  marriage  is  dissolved  at 
the  husband's   instance. 

In  the  case  of  Ames  v.  Norman,  4  Sneed,  683,  where 
a  conveyance  was  made  in  fee,  during  the  marriage,  to 
husband  and  wife  jointly,  and  the  land  was  sold  at  the 
instance  of  an  execution  creditor  of  the  husband,  and  a 
bill  was  filed  by  the  wife  for  divorce,  this  Court  held 
that  the  unity  of  seizin  in  respect  to  the  joint  estate  was 
severed  and  destroyed  by  the  divorce;  that  the  parties 
held  by  moieties;  that  the  purchaser  "became  investetl 
with  the  right  of  the  husband  as  it  existed  at  the  time 
of  the  sale,  that  is,  a  right  to  occupy  and  to  enjoy  the 
profits  of  the  land  as  owner  during  the  joint  lives  of  the 
husband  and  wife,  subject  to  the  contingency  that  if  the 
complainant  survived  her  former  husband,  his  estate  would 
then  terminate;  but  if  the  husband  survived,  he  would 
become  absolute  owner  of  the  whole  estate."  In  that 
case,  it  was  observed  by  McKinney,  J.,  that  "the  decree 
in  this  case  would  seem  to  take  it  for  granted  that,  upon 
a  dissolution  of  the  marriage  by  a  divorce  at  the  suit  of 
the  wife,  the  same  legal  consequences  follow,  in  all  re- 
spects, as  if  the  marriage  had  been  dissolved  by  the  death 
of  the  husband.  This  is  a  very  erroneous  assumption, 
80  far,  at  least,  as  relates  to  the  question  under  considera- 
tion." Ibidj  694.  And,  in  the  case  of  Gillespie  v.  TFor- 
ford,  2  Cold.,  632,  it  was  held,  that  where  the  husband 
had  conveyed  the  wife's  land  in  fee,  for  himself,  and  as 
attorney  in  fact  for  the  wife,  although  the  power  of 
attorney  executed  by  the  wife  was  void  and  inoperative 
to  convey  her  interest  in  the  land,  yet  the  deed,  notwith- 
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standing  a  subsequent  divorce  at  the  wife's  instance^  was 
operative  to  pass  the  husband's  title  as  tenant  by  the 
courtesy,  and  "vested  the  purchasers  with  an  estate  of  free- 
hold in  the  one-third  undivided  interest  in  the  lands 
therein  described,  determinable  on  the  death  of  the  ten- 
ant by  the  courtesy."  Ibid^  644. 

We  hold,  therefore,  that  the  same  legal  consequences 
did  not  result  from  the  divorce  obtained  by  the  wife  in 
the  case  before  us,  that  would  have  resulted  from  her 
natural  death. 

2.  In  accordance  with  the  opinions  delivered  in  three 
cases  recently  determined  by  this  Court  at  Knoxville,^  we 
hold  that  the  decree  in  this  case,  pronounced  11th  April, 
1861,  was  final  in  such  a  sense  as  that  an  appeal  might 
then  have  been  granted,  by  the  Chancellor,  as  a  matter  of 
favor,  though  not  as  a  matter  of  right.  By  that  decree, 
the  liability  of  James  McCullough,  as  husband,  was  defi- 
nitely fixed  and  ascertained,  and  nothing  remained  to  be 
done  except  to  ascertain  its  amount  by  the  reference  to 
the  Master.  Although  all  further  action  seems  to  have 
been  suspended  until  10th  October,  1865,  the  decree  was 
then  revived  by  consent,  and  the  Master  was  required  to 
take  and  report  to  the  next  term  the  account  therein  or- 
dered. It  appears  that  the  divorce  had  been  granted 
by  a  decree  pronounced  23d  September,  1865,  and  it  can 
not  be  doubted  that  James  McCullough  had  full  knowl- 
edge of  this  fact  when  he  consented,  through  his  counsel, 
to  the  revivor  of  the  decree  of  11th  April,  1861.  There 
is  no  allegation  of  surprise  as  to  the  decree  of  10th  Oc- 


^Meek  v.  MathiSj  1  Heis.,  534;  Harrison  v.  Famgworthy  Id.,  751;  AhhoU 
V.  Fagg^  Id.,  742. 
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tober,  1866,  in  his  bill  of  review,  filed  14th  April,  1866, 
in  which  relief  seems  to  be  sought  chiefly  upon  two 
gronnds:  first,  that  he  had  discharged  debts  of  the  wife  to 
a  mach  larger  amount  than  any  property  or  effects  of 
her's  received  by  him  during  the  marriage;  and  secondly, 
that  "this  matter  has  occurred  since  the  procuring  the 
divorce  in  this  cause,  and  the  ordering  of  the  account, 
and  the  same  could  not  have  been  used  by  him  in  his 
defense  against  said  decree."  It  does  not  appear  in  proof 
that  the  defendant  had  "paid  out  two  thousand  dollars 
more  than  means  or  assets  came  to  him  from  her,''  and 
that  this  matter  had  occurred  after  the  divorce  was  pro- 
cured in  the  short  interval  between  23rd  September,  1865, 
and  14th  April,  1866,  and  this  allegation  in  the  bill  of 
review  is  entirely  unsupported.  If  it  had  been  estab- 
lished by  evidence,  it  could  not  have  affected  the  result, 
as  the  liability  of  the  husband  for  the  wife's  debts  does 
not  depend  upon  the  amount  of  her  property  received, 
but  upon  the  legal  results  of  the  marriage  relation. 

While  the  death  of  the  wife,  pending  an  action  at 
law  against  husband  and  wife,  upon  the  contract  of  the 
latter  before  marriage,  would,  perhaps,  abate  the  suit  as 
to  the  husband,  it  cannot  be  insisted  that  if  the  claim 
had  been  ripened  into  a  judgment,  her  subsequent  death 
would  absolve  the  husband  from  liability.  If,  after  the 
husband's  dealh,  the  wife,  being  under  a  moral  obliga- 
tion to  pay  a  debt  contracted  by  her  during  the  mar- 
riage, but  for  which  she  could  not  have  been  sued,  prom- 
ises to  pay,  the  moral  obligation  is  a  sufficient  consider- 
ation to  support  the  promise,  and  the  action  can  be 
maintained;    and,  by   a  parity  of  reasoning,   if  the  hus- 
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band^  after  the  wife's  deaths  assume^  in  consideration  of 
the  marriage  or  of  property  received  by  her,  to  pay  a 
debt  contracted  by  her  before  marriage,  an  action  can  be 
successfully  prosecuted  upon  such  promise.  Consequently, 
we  hold,  in  the  case  under  consideration,  that,  as  the 
liability  of  McCullough  was  ascertained  by  a  decree  pro- 
nounced during  the  marriage,  and  as  he  consented  to  a 
renewal  of  the .  decree  after  the  divorce,  he  could  not 
change  this  liability  by  filing  a  bill  of  review,  or  by 
appeal.  Having  consented  to  the  decree  reviving  the 
order  to  account,  he  cannot,  by  his  appeal,  retract  that 
consent.  He  is  estopped  by  his  own  admission  of  record, 
made  through  his  counsel,  whose  authority  he  does  not 
question  in  his  bill  of  review;  and  the  only  effect  of 
the  appeal  is  to  enable  this  Court  to  consider  the  account, 
and  to  ascertain  and  determine  whether  it  was  correctly 
taken,  upon  the  principles  ascertained  and  declared  in 
the  order  of  reference.  See  Webb  v.  Webb,  3  Swanston, 
658;  Atkerson  v.  Marks,  1  Cow.,  709;  Katie  v.  Whitlickj 
8  Wend.,  219.     See,  also.  Code,  3107,  2979. 

3.  We  do  not  determine  that  McCullough,  in  conse- 
quence of  his  marriage,  actually  became  guardian  in  place 
of  his  wife,  who,  as  is  admitted  in  the  pleadings,  was 
appointed  guardian  at  the  January  Term,  1860,  by  the 
County  Court  of  Wilson  county.  In  England,  it  has 
been  held  that  where  a  female  marries,  who  has  been 
appointed  guardian  by  the  Court,  it  is,  of  course,  to 
make  a  reference  to  appoint  a  guardian,  even  if  she  be 
the  mother  of  the  infant;  but  she  may  be  re-appointed. 
3  Lead.  Ca.  in  Eq.,  234,  3rd  ed.  Although  the  Code, 
2489  to  2546,   contains  the  results  of  very  careful  legis- 
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lation  as  to  the  duties  and  rights  of  guardian  and  ward, 
and,  without  abridging  the  powers  of  the  Chancery  Court, 
confers  a  very  extensive  and  important  jurisdiction  upon 
the  County  Court,  as  to  the  appointment  and   removal  of 
guardians  and  the  settlements  to  be  made  with  them,  it 
does  not  contain  any   provision  whatever  as  to  the  legal 
consequences    resulting   from   the    marriage    of    a   female 
guardian.      But  as  the  County  Court,  by  Code,  2493,  is 
invested  with  ^*full  power  to  take  cognizance  of  all  mat- 
ters eonoerning   minors  and   their  estates,"   and   may  ap- 
point a  guardian    wherever   it  appears  necessary,   it   may 
be  presumed  that  if  a  female   guardian  marries  a  person 
who,  in  the  judgment  of  the  Court,  is  not  a  proper  per- 
son to  act  in  that   character,  it  would   be   competent  for 
the  Court  to  treat  the  marriage  as  a  renunciation   of  the 
guardianship,   and    to    appoint    a    new   guardian    in    her 
place.     This  point  is  not  now  adjudicated,  and  is  noticed, 
incidentally,  for   the   purpose   of  declaring,   as   we   do   in 
this  case,  that  if  a  man  marries  a  woman  who  is  guar- 
dian at  the  time,  he  assumes,  by  the  marriage,  her  con- 
tract of  guardianship,  just   as,    by   the   marriage,    he    be- 
comes liable,  in  any  other  casa,  for  the  contracts  of  the 
wife;   and   if,   as   was  the  case   here,  the   wife,  with  his 
knowledge,  continues  to  act  in  her  fiduciary  capacity,  and 
to  make  settlements  as  guardian  with  the  County  Couit, 
or  contipues   to   act   as   guardian,   and  fails   to  make  the 
annual  settlements  required   by   law,   he   becomes  just  as 
much  bound  for  her  acts  as  if  his  own  name  were  affixed 
to  her  bond  as  guardian.     It  is  a  well  established  prin- 
ciple  of   equity   jurisprudence   that    "trusts   are   enforced 
not  only   against  those   persons   who   are   rightfully   pos- 
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sessed  of  the  trust  property  as  trustees,  but  also  against 
a11  persons  who  come  into  possession  of  the  property 
bound  by  the  trust,  with  notice  of  the  trust;  and  wlioso- 
ever  so  comes  into  possession  is  considered  as  bound, 
with  respect  to  that  special  property,  to  the  execution  of 
the  trust."  See  Adair  v.  Shaw,  1  Sch.  and  Lef.,  262; 
Peck,  443;   5  Sneed,  465. 

Neither  the  death  of  the  wife,  nor  a  divorce,  can  ex- 
onerate the  husband  from  her  liability  as  guardian,  both 
before  and  during  her  coverture.  It  is  presumed  that 
she  has  carried,  or  ought  to  carry,  the  annual  accretions 
of  the  ward's  estate  into  each  successive  year;  that  she 
holds,  or  is  bound  to  hold,  the  accumulated  and  accu- 
mulating funds  in  her  hands  at  the  commencement  of 
each  year,  and  that  these  are  on  hand,  or  subject  to  her 
control,  if  she  still  acts  as  guardian,  at  the  time  of  the 
marriage,  and  that  if  she  continues  to  act  after  the  mar- 
riage, it  is  with  her  husband's  assent,  and  is,  in  law,  his 
act;  and  although  he  is  not  technically  a  guardian,  he 
becomes  such,  practically  and  by  operation  of  law,  so 
far  as  the  estate  of  the  ward  is  concerned,  through  the 
legal  identity  of  husband  and  wife,  and  is  to  be  regarded 
in  equity  ks  contracting  jointly  with  her  for  its  faithful 
management  and  their  joint  accountability.  If  he  does 
not  wish  to  maintain  this  attitude,  and  the  legal  control 
over  the  wife  with  which  he  is  invested  by  law  is  inad- 
equate  to  enable  him  to  escape  future  liability,  it  would 
not  be  difficult  for  him  to  obtain  relief  from  the  County 
or  Chancery  Courts.  He  is  presumed  to  know  his  own 
rights,  and  to  be  capable  of  asserting  and  maintaining 
them.      The  minors  are  presumed   not  to  know,  and   to 
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be  incapable  of  enforcing  their  legal  interests;  and  it 
would  be  inequitable  to  permit  their  estate  to  be  squan- 
dered, and  to  allow  the  husband,  whose  criminal  miscon- 
duct occasioned  the  divorce,  to  take  advantage  of  his  own 
wrong,  and  shelter  himself  behind  the  technical  defense, 
that  the  dissolution  of  the  marriage  protects  him  against 
acts  which  were  just  as  much  his  own  as  the  acts  of 
his  wife,  in  legal  contemplation. 

4.    Holding  that   McCullough   is    precluded    by    "the 

consent  decree,"  as  it  has  been  styled  in  the  arguments, 
from  inquiring  into  the  grounds  upon  which  the  Chan- 
cellor acted,  we  hold,  likewise,  that  the  complainants, 
although  they  were  minors  at  the  commencement  of  the 
suit,  are  bound  by  the  consent  of  their  guardian,  given 
through  their  solicitors.  Although  it  is  usual,  in  cases 
of  compromise,  or  where  decrees  are  pronounced  by  con- 
sent, to  refer  it  to  the  Master  to  inquire  whether  the 
decree,  where  infants  are  concerned,  will  be  for  their 
benefit,  yet,  if  it  clearly  appears,  as  in  this  case,  that  the 
decree  is  beneficial  to  the  infants,  a  decree  may  be  pro- 
nounced, on  the  consent  of  the  guardian  and  all  other 
parties.  See  Macph.  on  Inf.,  39  Law  Lib.,  409,  544, 
marg.  pp.;  and  as  to  admissions  in  pleading,  and  agree- 
ments generally  in  the  progress  of  causes,  see  Shelby  v. 
Yancey,  1  Coop.  Overt.  185,  foot  p;  3  Coop.  Hay.,  504, 
foot  p;  Jones  v.  Kimbro,  6  Hum.,  319. 

In  this  view,  it  is  unnecessary  to  give  any  construc- 
tion to  the  deed  of  gift  from  John  Jarrett,  bearing  date 
the  8th  of  April,  1842,  or  to  his  will,  bearing  date  12th 
of  September,  1848,  as  these  instruments  were  construed, 
and  the  rights  of  the  parties   under  them  declared    by 
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the  decree  of  the  11th  of  April,  1861,  and  the  revivor 
of  said  decree  by  consent  on  the  10th  day  of  October, 
1865.  The  consent  mentioned  in  the  last  named  decree, 
that  "the  decree  of  reference  heretofore  pronounced  in 
this  case  be  revived,"  evidently  applies  to  the  entire  de- 
cree of  the  11th  of  April,  1861,  and  embraces  not  only 
the  proofs  to  be  heard,  and  the  matters  of  calculation  to 
be  made  by  the  Master,  but  the  principles  upon  which 
the  account  was  ordered ;  for  if  the  rights  declared  are 
not  embraced  in  the  expression,  "the  decree  of  reference," 
it  would  be  difficult,  if  not  almost  impossible,  to  com- 
prehend the  points  referred,  or  the  instructions  under 
which  the  Master  was  directed  to  act. 

With  the  modifications  of  the  account  directed  in  the 
memorandum  appended  hereto,  the  decrees  of  the  Chan- 
cellor are,  in  all  other  respects,  affirmed.  Let  it  be  re- 
ferred to  the  Clerk  of  this  Court,  to  re- state  the  account, 
with  the  modifications  above  indicated.  And  because  it 
appears  that  the  defendant,  James  McCullough,  has 
prosecuted  this  appeal  as  a  pauper,  let  the  entire  costs  of 
this  cause,  in  this  Court  and  the  Court  below,  be  ad- 
judged against  the  complainants,  and  the  fund  decreed 
in  their  favor  be  liable  therefor,  in  addition  to  their  per- 
sonal liability^ 
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Stephen  C.  Cope,  next  friend,  v.  Wm.  Ramsey  et  ah. 

1.  JuDiciAii  Acts.    Liability  for.     County  Court.    Acts  done  by  the  de- 

fendants as  members  of  a  County  Court,  in  a  judicial  capacity,  and 
without  fraud  or  malice,  do  not  subject  them  to  liability. 

2,  Same.    Same.    An  order  of  the  County  Court  to  an  administrator  to 

pay  over  Confederate  funds  collected,  to  the  Clerk  of  the  Court,  and 
exonerating  the  Clerk  from  interest,  unless  he  could  loan  the  money, 
and  from  loss  by  depreciation,  does  not,  in  the  absence  of  fraud,  sub- 
ject the  Justices  present  to  personal  liability. 

Case  cited:  HoggaU  v.  Bigleyy  6  Hum.,  239. 


FROM   wARREN. 


In  the  Chancery  Court  at  McMinvville,  Barclay 
M.  Tillman,  Ch. 

T.  B.  Murray,  for  complainant,  cited  HoggaU  v.  Big- 
ley,  6  Hum.,  236. 

J.  H.  Savage,  for  defendants. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  is  filed  by  Stephen  C.  Cope  as  the  friend  of 
Washington  Perkins,  a  minor,  to  hold  the  defendants,  as 
Justices  of  the  cqunty  of  Warren,  and  members  of  the 
Quorum  Court  of  that  county,  personally  liable  for  the  sum 
of  three  hundred  and  eleven  dollars  and  interest,  paid  into 
the  hands  of  the  Clerk  of  said  Court,  in  Confederate 
money,  by  Thomas  Webb,  administrator  of  the  estate  of 
John  P.  Perkins,  deceased,  father  of  the  said  Washington. 

The  bill  is  filed  for  other  purposes,  also,  and  against 
divers  other  defendants;  but  it  was  demurred  to  by  the  de- 
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fendants  Ramsey  and  Green,  and  the  question  before  us  is, 
whether  or  not  the  Court  below  erred  in  allowing  tlie  de- 
murrer and  dismissing  the  bill  as  to  the  two  said  defen- 
dants. At  the  November  Term,  1862,  of  said  Court, 
the  Clerk  presented  his  report  of  the  settlement  with  the 
said  Thomas  Webb,  administrator,  and  Mary  E.  Perkins, 
administratrix,  of  the  estate  of  the  said  John  P.  Perkins, 
deceased,  of  their  administration,  which  was  in  all  things 
confirmed.  From  the  decree  of  confirmation  we  extract 
the  concluding  paragraph,  in  the  words  following:  "And 
it  further  appeared  to  the  Court  that  said  administrators 
had  made  a  final  settlement  and  had  collected  all  that 
was  due  said  estate,  in  Confederate  funds,  and  said  admin- 
istrators ask«d  permission  to  pay  over  said  funds  in  their 
hands  to  the  Clerk  of  the  County  Court;  it  is  therefore 
ordered  by  the  Court  that  said  administrators  pay  over 
said  funds  to  the  Clerk  as  aforesaid,  and  take  his  receipt 
for  the  same.  It  is  further  ordered  by  the  Court  that 
the  clerk  is  not  liable  for  any  interest  on  said  funds,  ex- 
cept he  can  loan  the  same;  and  it  is  further  ordered,  that 
in  the  event  said  Confederate  funds  should  become  de- 
preciated, it  is  ordered  by  the  Court  that  said  clerk  is  not 
in  any  way  liable  for  the  same." 

The  defendants,  William  Ramsey  and  Elias  Green,  were 
of  the  Quorum  Court,  and  were  presiding  at  the  time  of 
the  rendition  of  said  decree.  The  bill  charges  that  all 
the  parties  defendant  combined  and  confederated  together 
to  cheat  and  defraud  said  minor  in  this  and  the  various 
other  transactions  complained  of.  There  is  no  proof  that 
tends  to  throw  suspicion  on  these  two  defendants.  They 
answer  and  repel  the  charges  against  them,  and   assert 
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that  they  had  no  other  motive  in  making  said  order  than 
to  do  what  seemed,  upon  their  best  judgment,  to  be  their 
duty  as  a  Court. 

A  demurrer  is  incorporated  in  the  answer,  assigning  as 
causes  of  demurrer: 

"1.  That  it  appears  from  the  charges  made  against  the 
defendants,  that  the  acts  complained  of,  and  for  which  it 
is  attempted  to  hold  them  responsible,  were  done  by  re- 
spondent in  a  judicial  capacity  as  the  Quorum  Court  of 
the  county  of  Warren. 

"2.  It  is  nowhere  charged  in  said  bill  that  respondents, 
in  their  judicial  capacity,  acted  fraudulently  or  maliciously 
towards  Washington  Perkins;  nor  is  there  any  charge, 
matter  or  thing  stated  in  said  bill  upon  which  to  ground 
a  prayer  for  relief  against  them. 

*'3.  The  bill  shows  that  James  Cope  is  the  regular 
guardian  of  Washington  Perkins.  It  may  be  stated  that 
the  bill  charges  some  of  the  other  parties  defendant  with 
certain  alleged  fraudulent  transactions,  with  specifications 
thereof,  and  concludes  with  the  general  sweeping  charge 
that  all  the  defendants  combined  and  confederated  together 
to  cheat  and  defraud  the  said  Washington;  but  it  does 
not  connect  these  defendants  with  said  transactions,  and 
only  complains  of  them  in  regard  to  their  action  as  a 
Court,  which  the  bill  does  not  charge  to  have  been  cor- 
rupt, malicious,  or  for  any  fraudulent  or  dishonest  purpose." 
It  is  a  familiar  principle  of  the  common  law,  that, 
while  acting  within  the  sphere  of  his  jurisdiction,  a 
judge  is  not  to  be  held  responsible  for  any  errors  of 
judgment  or  mistake  he  may  commit  as  judge.  Coke 
Litt.,  294;   5  Johns,  282.       The  statement  of    the   prin- 
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ciple  in  the  ancient  authorities,  that  the  judge  is  thus 
excul|)ated  while  "acting  within  the  bounds  of  his  ju- 
risdiction," would  seem  to  import  his  personal  accounta- 
bility for  an  error  committed  upon  an  honest  mistake  of 
jurisdiction.  This  can  not  be  the  intention  of  the  law. 
Judge  Green  states  the  principle  more  guardedly,  that  a 
judicial  officer  is  not  responsible  for  mere  errors  of  judg- 
ment in  a  case  of  which  he  has  jurisdiction,  and  in  which, 
without  malice,  he  honestly  pronounces  what  he  believes  to 
be  the  judgment  of  the  law.  Hoggatt  v.  Bigley,  6  Hum., 
239.  We  can  conceive  of  many  cases;  and  indeed  they  are 
of  frequent  occurrence,  where  a  judicial  officer  pronounces 
an  erroneous  judgment  from  an  honest  sense  of  right, 
but  upon  a  mistaken  opinion  of  his  jurisdiction  of  the 
person  or  the  subject  matter.  The  law  has  provided 
the  most  ample  remedies  b'^th  for  the  prevention  and 
correction  of  such  errors.  And  we  apprehend  the  true 
sense  of  the  doctrine  to  be,  that  a  judicial  officer  is 
personally  responsible  to  the  injured  party  only  for  the 
errors  committed  in  the  arbitrary,  corrupt  and  malicious 
exercise  of  an  assumed  judicial  authority,  without  regard 
to  the  question  of  his  jurisdiction. 

It  is  a  general  principle  that  an  error  or  irregularity 
in  a  judicial  proceeding  can  not  be  attacked  collaterally 
in  any  other  suit  than  that  in  which  the  irregularity  oc- 
curs, or  on  appeal  or  process  in  error  therefrom.  Cooley\s 
Con.  Lim.,  409.  The  exception  to  this  rule  embraces 
the  vast  number  of  cases  in  which  the  jurisdiction  is 
(K)nferred  upon  a  court  of  equity  to  correct  and  annul 
the  judgments  of  a  court  of  law  upon  grounds  pecu- 
liarly cognizable  in  a  court  of  equity.       Among  them   is 
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the  corrupt,  fraudulent  and  malicious  exercise  of  judicial 
power,  whether  the  corrupt  motives  are  patent  at  the 
moment  of  such  judicial  action  or  come  to  light  after- 
Avards.  If  it  be  a  simple  error  of  an  honest  judgment, 
then  the  remedy  is  in  a  court  for  the  correction  of  er- 
rors; but  if  it  be  an  error  fraudulent,  corrupt,  malicious 
and  injurious,  then  the  proper  forum  is  the  court  of 
equity,  with  its  ample  remedial  powers,  not  pnly  to 
check    the  wrong,  but  to  vindicate  and  secure  the  right. 

The  defendants  were  of  the  Justices  of  the  County 
of  Warren,  who  constitute  a  judicial  tribunal  known  to 
our  law  as  the  Quorum  County  Court,  in  which  was 
vested  by  law  the  original  and  exclusive  jurisdiction  of 
matters  of  administration  and  the  settlement  of  the  ac- 
counts thereof.  If,  in  the  rendition  of  the  order  com- 
plained of,  they  have  done  the  complainants  wrong  by 
an  honest  error  of  judgment,  they  are  not  responsible 
for  it,  pecuniarily  or  otherwise.  But  if  they  have  acted 
corruptly,  maliciously  and  with  purpose  to  defraud  the 
complainant  of  his  rights,  then,  in  an  appropriate  pro- 
ceeding, they  are  responsible.  The  bill  does  not  make 
out  such  a  case.  It  does  not  impute  to  these  Justices 
any  corrupt  or  dishonest  motive  touching  this  judicial  act, 
and  it  is  therefore  demurrable. 

The  decree  of  the  Chancellor  is  affirmed,  and  the  bill 
as  to  these  defendants  will  be  dismissed. 
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1.  Set  Off.  Partnenhip  and  individiiaji  debts  not  mutual.  A  debt  due 
from  a  partnership  can  not  be  set  off  at  law  against  a  debt  due  to  a 
plaintiff,  who  is  a  member  of  the  partnership. 

Code  construed:  2787,  et  seq.,  2918. 

Statute  cited :  1756  c.  4,  J  7. 

Cases  cited :  Blanks  v.  ^niih,  Peck,  186 ;  Robertson  v.  Talbot,  2  Yer.,  258- 


FROM   LINCOLN. 


In  the  Circuit  Court  at  Fayctteville,  N.  A.  Patter- 
son, J.,  presiding. 

John  ^f.  Bright,  for  plaintiff  in  error,  cited  Peck, 
186;  2  Yer.,  258,  and  TurbeviUe  v.  Broach,  4  King's  Dig., 
§  10,712;  5  Cold.,  270,  and  commented  on  them.  Also, 
Code,  2921 ;  Hickerson  v.  McFadden,  1  Swan,  258;  AUen 
V.  McNew,  8  Hum.,  46. 

W.  F.  Kercheval  and  J.  B.  Lamb,  for  defendant, 
cited   the  iirst  three  cases  cited  above,  and  2  Swan,  647. 

Sneeb,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  brought  his  action  of  debt  upon  a  bill 
single  for  five  hundred  dollars,  executed  by  defendant, 
and  payable  to  Henry  Kelso,  the  plaintiff's  intestate.  The 
defendant  proved  that  Henry  Kelso,  the  payee  of  the 
note,  was  a  member  of  the  firm  of  Kelso  &  McDonald, 
and  under  the  plea  of  a  set-off,  offered  in  evidence  a  note 
of  said  firm,  due  and  payable  to  himself,  for  the  sum  of 
three  hundred  and  forty-one  dollars.     The  production  of  the 
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note  as  evidence  under  the  plea,  was  objected  to  by  the 
plaintiff,  and  the  objection  was  by  the  Court  sustained. 
The  verdict  and  judgment  were  for  the  plaintiff,  and  the 
defendant  has  appealed  in  error. 

The  question  of  law  submitted,  is,  whether  the  defend- 
ant, under  our  statutes,  can  be  allowed  to  set  off  a  part- 
nership liability  against  his  individual  debt. 

There  is  much  force  in  the  argument  of  the  defend- 
ant's counsel,  that  the  term  '^mutual  demands,'^  as  used 
in  our  statute,  means  the  right  of  the  defendant  to  sue 
and  recover  by  cross  action  of  the  plaintiff  as  a  principal 
his  demand  against  him.  And  especially  is  this  so  in 
view  of  our  statute  by  which  all  joint  obligations  and 
promises  are  made  joint  and  several;  and  persons  jointly 
or  severally,  or  jointly  and  severally,  bound  on  the  same 
instrument,  may  all,  or  any  part  of  them,  be  sued  in  the 
same  action.       Code,  2787,  et  aeq. 

But  a  set  off  is  not  a  cross  action,  but  a  mere  substi- 
tute for  it,  and  a  thing  unknown  to  the  common  law. 
According  to  the  common  law,  mutual  debts  are  distinct 
and  unextinguishable,  except  by  actual  payment  or  re- 
lease: 1  Rawle,  293.  If  the  plaintiff,  it  is  said,  was  in- 
debted to  the  defendant  in  as  much  or  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not 
any  method  of  setting  off  such  debt  in  the  action  brought 
by  the  plaintiff  for  the  recovery  of  his  debt:  Selwyn,  N. 
P.,  573.  The  English  statute  of  2  Geo.  II,  c.  22,  s.  13, 
was  the  first  statute  of  set-off  of  which  we  have  any  ac- 
count, and  it  was  enacted,  it  is  said,  to  prevent  circuity  of 
action  or  a  bill  in  equity.      By  that   statute  it  was  pro- 
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vided  that,  "when  there  are  mutual  debts  between  the 
plaintiff  and  defendant^  or  if  either  party  sue  or  be  sued 
as  executor  or  administrator^  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party, 
one  debt  may  be  set  against  the  other." 

By  the  statute  of  8  Geo.  II,  c.  24,  s.  4,  the  provision 
of  the  first  statute  was  made  perpetual;  but  as  doubts 
arose  as  to  whether  debts  of  a  different  nature  could  be 
set-off,  it  was  provided  further  by  the  latter  act  that  "mu- 
tual debts  may  be  set  against  each  other,  notwithstanding 
that  such  debts  are  deemed  in  law  to  be  of  a  different 
nature,  unless  in  cases  where  cither  of  said  debts  shall 
accrue  by  reason  of  a  penalty  contained  in  any  bond  or 
spc(*ialty."  These  provisions  were  incorporated  into  the 
statute  of  North  Carolina,  of  1756,  c.  4,  s.  7,  and  they  are 
the  same  that  have  come  down  to  us  and  are  embodied 
substantially  in  our  Code.  It  was  long  ago  held  in 
England  that  a  joint  demand  can  not  be  set-off  against  a 
separate  one:  6  Bac.  Ab.,  136.  And  it  was  decided  at  a 
very  early  day  in  this  State,  that  a  joint  demand  can  not 
be  set  oft*  against  a  separate  one  because  not  a  mutual  de- 
mand within  the  Act  of  1756,  c.  4,  s.  7.  And  again  a 
few  years  later,  that  a  debt  due  to  one  of  several  parties 
can  not  be  set-off  against  a  demand  due  from  them  jointly. 
Blanks  V.  Smithy  Peck  R.,  186;  Robertson  &  Curry  v.  led- 
boi  &  Henly,  2  Yer.,  258.  And  the  precise  point  in  this 
case  M'as  before  the  Supreme  Court  of  Maryland,  where 
it  was  held  that  a  debt  due  to  the  defendant  by  a  part- 
nership of  which  the  plaintiff  is  a  member,  can  not  be  set- 
off against  the  separate  claim  of  the  plaintiff:   Wilson  v. 
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Keedyy  8  Gill,  197.  And  so  it  is  held  in  Pennsylvania, 
that,  in  a  suit  against  one  member  of  a  firm,  it  is  not 
permitted  to  set-off  a  debt  due  the  firm  from  the  plaintiff. 
2  Barr,  262. 

There  is  an  exception  recognized  in  the  authorities 
in  favor  of  a  surviving  partner,  or  where  one  member  of 
the  firm  becomes  the  owner  or  has  the  exclusive  right  to 
settle  and  control  the  partnership  effects.  He  may  set  off 
a  debt  of  the  partnership  against  a  demand  on  him  in 
his  own  right,  for  the  reason  that  having  the  adjustment 
of  the  partnership  business,  he  may  release  or  compound 
the  debts  due  the  firm,  or  control  them  upon  his  discre- 
tion and  responsibility.  5  Term  Rep.,  493;  6  Term  Rep., 
582;  7  Watts,  465.  The  doctrine  that  excludes  the  right 
of  set-off  in  the  cases  cited  is  founded  on  the  idea 
that  the  mutuality  contemplated  by  the  statute  of  Geo. 
II.  is  wanting.  And  it  rests  upon  sound  reason  when 
applied  to  partnership  debts  in  view  of  the  relation  of 
each  partner  to  the  general  creditors  and  the  Hens  and 
liabilities  which  the  law  imposes  upon  the  partnership 
effects.  The  mutuality  of  the  law,  then,  is  the  recipro- 
cal obligation  of  the  parties  to  each  other,  while  the 
relation  of  creditor  and  debtor  is  mutual  between  them, 
each  claiming  in  his  own  right  against  the  other, 
whether  the  mutual  debt  be  of  a  firm  against  a  firm, 
or  individual  against  another;  or  whether  it  be  "be- 
tween the  testator  or  intestate  of  both  or  either  party." 
That  mutuality  does  not  exist  in  this  case;  and  although 
the  defendant  may  have  his  action  at  law  against  either 
or  both    members   of   the  firm   or  their    representatives. 
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for  the  recovery  of  his  debt,  yet,  for  the  want  of  this 
mutuality,  he  is  deprived  of  this  most  convenient  statu- 
tory remedy  of  set-off. 

Let  the  judgment  be  aflSrmed. 


John  J,  Clark  v.   W.  A.  Rhodes,  AdmV,  &c. 

1.  Evidence.     Handwriting.     Comparison.      Wriiings  not   in   the   can^e. 

Other  writings  than  the  one  sued  on  cannot  be  introduced  in  evidence 
for  the  purpose  of  comparison  of  liand writing  by  the  jury,  or  by  the 
witnesses. 

2.  Ehrob.     When  a  ground  of  reveraal.    Where  there  is  error  in  the  ad- 

mission of  evidence,  or  in  the  charge,  it  is  not  enough  to  avoid  a  re- 
versal that  there  is  sufficient  evidence  to  support  the  verdict,  aside 
from  that  which  is  objected  to.  It  must  appear  that  no  injury  could 
have  been  caused  by  the  error.  ^ 

Cases  cited  :  Fogg  v.  Dennis,  3  Hum.,  48;  Myers  v.  Bank  of  Tennesseey  3 
Head,  331;  Applewhite  v.  Allen,  8  Hum.,  700;  5  Yer.,  379;  3  Sneed,  437; 
3  Hay,  — ;  2  Hum.,  78;  1  Head,  549. 


FROM   LINCOLN. 


In  the  Circuit  Court,  X.  A.  Patterson,  J. 
W.  F.  Kercheval,  for  plaintiff. 


'  Note.— See  Sellars  v.  Sellars^  post,  — .  See,  also,  2  Head,  135;  citing 
2  Hum.,  106;  4  Hum.,  354,  449;  and  1  Sneed,  28;  10  Hum.,  237;  2  Swan, 
807,  383,  where  there  was  held  to  be  error.  And  see  Royston  v.  Wear,  3 
Head,  11;  Ezell  v.  The  Justices  of  Giles,  3  Head,  685;  Martin  v.  Nance,  3 
Head,  651;  Nailing  v.  Nailing,  2  Sneed,  636;  Logue  v.  Stanton,  5  Sneed,  97; 
Brown  v.  Phdmi,  2  Swan,  630;  Brown  v.  Moore,  3  Head,  673;  Belcher  x.  State, 
8  Hum.,  65;  Wyatt  v.  State,  2  Swan,  397;  DoseeU  v.  Miller,  3  Sneed,  75. 
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John  M.  Bright,  for  defendant,  cited  3  Head,  331, 
and  cases  there  cited,  and  8  Hum.,  700. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  brought  his  action  in  the  Circuit  Court 
of  Lincoln  county,  upon  three  bonds  or  bills  single,  ex- 
ecuted, respectively,  the  12th  of  April,  1852;  1st  of  Jan- 
uary, 1855,  and  4th  of  January,  1856,  for  the  aggregate 
sum  of  $736.  The  defendant  pleaded  non  est  factum,  and 
on  this  plea  the  case  was  decided  against  the  plaintiff; 
and  he  appealed  in  error  to  this  Court. 

On  the  trial,  the  defendant  offered  in  evidence  certain 
notes,  other  than  those  sued  on,  purporting  to  have  been 
executed  by  his  intestate,  for  the  purpose  of  allowing  the 
witnesses  to  examine  and  compare  the  signatures  to  them, 
with  those  of  the  notes  sued  on.  This  was  objected  to 
by  the  plaintiff,  but  the  objection  was  overruled  by  the 
Court,  and  several  of  the  witnesses  were  allowed  to  state 
that  the  notes  not  sued  on  in  this  action  were  in  the 
handwriting  of  Bonner,  the  defendant's  intestate.  These 
notes  were  allowed  by  the  Court  to  go  to  the  jury,  for 
their  inspection  and  comparison  with  the  notes  sued  on. 
This  was  error. 

While  the  American  decisions  are  not  uniform  with 
respect  to  the  admission  of  papers  irrelevant  to  the  re- 
cord, for  the  sole  purpose  of  creating  a  standard  of  com- 
parison of  handwriting,  yet  the  weight  of  authority  is 
against  such  practice.  Especially  is  this  so  in  cases 
where  the  genuineness  of  the  standard  sought  to  be  in- 
troduced, may  become  the  subject  of  controversy. 

His   Honor,   the  Circuit  Judge,  left  it  to  the  jury  to 
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determine,  from  the  proof  in  regard  thereto,  whether  the 
signatures  introduced  for  the  purpose  of  comparison  were 
genuine,  with  instructions  that  they  might  compare  them 
with  the  signatures  of  the  notes  sued  on,  if  they  were 
satisfied  they  were  genuine.  This,  also,  is  error.  This 
Court,  in  the  case  of  Fogg  v.  Dennis,  3  Hum.,  48,  held 
that  it  was  not  competent  to  submit  other  writings  to  a 
witness,  who  had  testified  to  a  signature,  to  test  his 
knowledge  whether  such  other  writings  were  genuine  or 
spurious. 

It  is  insisted  by  defendant,  that  if  the  charge  of  the 
Court  was  erroneous  on  the  subject  of  comparison  of 
handwriting,  and  the  evidence  in  relation  thereto  was 
improperly  admitted,  that  such  error  did  not  injure  the 
plaintiff,  and  the  verdict  could  be  sustained  without  the 
objectionable  evidence;  therefore  this  Court  would  not 
reverse  for  such  error.  The  cases  of  Myers  v.  Barik  of 
Tennessee^  3  Head,  331,  and  Applexohite  v.  Allen^  8  Hum., 
700,  are  cited  and  relied  upon  to  sustain  this  proposi- 
tion. We  cannot  sanction  the  proposition  contended  for, 
nor  do  we  think  the  cases  cited  sustain  it. 

The  authorities  cited,  and  others  that  we  have  ex- 
amined, go  to  the  extent  only  of  deciding  that  this 
Court  will  not  reverse  for  an  error  which  they  can  see 
from  the  whole  record  has  not  operated  to  prejudice  the 
party  appealing;  or,  where  illegal  testimony  has  been 
first  introduced  by  him,  and  subsequently  repeated  by 
the  other  party,  6  Yer.,  379;  3  Sneed,  437;  1  Head, 
549. 

But  where  illegal  testimony  has  been  admitted  by 
the  Court,  after  objection   by  the  party  against  whom  it 
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is  offered,  which  might  have  influenced  the  verdict  of 
the  jury,  a  new  trial  ought  to  be  granted  to  the  party 
who  may  have  been  injuriously  affected  by  it.  2  Hum., 
78;  Gra.  &  Wat.  on  New  Trials,  608,  609,  612,  613;  3 
Hay. 

We  can  not  know  how  much  influence  the  objec- 
tionable evidence  may  have  had  upon  the  minds  of  the 
jury.  But  we  can  see  that  it  might  have  had  influence 
in  producing  their  verdict,  and  the  parties  are  entitled 
to  a  trial  of  the  issues  in  their  cause  by  an  impartial 
jury,  and  to  have  those  issues  determined  upon  legal  evi- 
dence and  upon  a  proper  charge. 

We  reverse  the  judgment  of  the  Court  below,  and  re- 
mand  the  cause  for  a  new  trial. 


N.  Weix^h,  Adm'r,  d  al  v.  S.  Greenalge  et  al 

1.  Deed  OF  Trust.    Tender  of  the  debt.    Sale  after,    Men^s-  A  tender  of  the 

debt,  secured  by  a  deed  of  truBt,  takes  away  the  power  of  a  trustee  to 
Bell.  A  sale  made  afterward  is  wrongful,  and  a  purchaser  at  such  a  sale 
is  chargeable  with  rents  to  the  maker  of  the  deed  or  his  heirs. 

2.  Same.     What  is  good  tender.     The  maker  of  a  deed  of  trust  having  died, 

leaving  minor  heirs,  his  father  as  next  friend  of  the  heirs  tendered  the 
money  due  to  the  creditor.    Held,  a  good  tender  to  prevent  a  sale. 


FROM   WARREN. 


In  the  Chancery  Court  at  McMinnville,  before  B.    M. 

Tillman,  Ch. 
14 
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Thomas  B.  Murray,  for  complainant. 

L.  B.  Waters,  for  respondent. 

Deaderick,   J.,  delivered   the  opinion   of  the  Court. 

W.  L.  Welch,  the  intestate  of  the  complainant,  N. 
Welch,  was  indebted  to  defendant,  Greenalge,  who  ob- 
tained judgment  against  him  for  $175,  before  a  Justice 
of  the  Peace,  for  balance  of  a  house  and  lot  purchased 
of  him. 

Waters  stayed  the  judgment  for  Welch,  and  took  a 
deed  of  trust  from  Welch  for  his  indemnity,  which  stip- 
ulated that  if  the  judgment  was  not  paid  by  Welch  by 
the  20th  of  May,  1859,  then  the  trustee  was  to  sell  the 
said  house  and  lot  to  pay  it;  and  Welch  waived  his 
right  to  redeem. 

Before  the  20th  of  May,  Welch  died,  and  the  com- 
plainant, N.  Welch,  his  father,  administered  upon  his 
estate.  Before  any  sale  of  the  house  and  lot,  Welch, 
the  administrator,  tendered  to  defendant,  Greenalge,  the 
amount  of  his  debt;  but  he  refused  to  receive  it  upon 
the  ground,  as  alleged,  that  he  did  not  know  to  whom 
to  convey,  W.  L.  Welch  being  dead,  leaving  a  wife 
and  children.  The  tender  was  also  made  to  Waters 
and  the  trustee.  They,  also,  refused  to  receive  the 
money.  After  the  time  elapsed,  stipulated  for  in  the 
deed  of  trust,  the  house  and  lot  were  sold  by  the 
trustee,  and  purchased  by  defendant,  Martin,  who  has 
been  in  possession  of  the  same  since  his  purchase,  and 
claiming  under  it. 

The  bill    was   filed   to   enforce   the   right  of  the  heirs 
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at  law  of  W.  L.  Welch  to  the  house  and  lot,  to  com- 
pel defendants  to  accept  the  amount  of  the  debt  or 
judgment,  and  to  be  restored  to  the  possession  of  the 
property. 

The  Chancellor  decreed  in  favor  of  complainants,  and 
vested  the  title  in  them  upon  payment  of  the  purchase 
money;  but  refused  to  allow  them  any  rents  for  the 
time  the  defendant,  Martin,  was  in  possession  of  the 
property  under  his  purchase;  and  the  complainants,  who 
are  the  administrator,  widow  and  heirs  at  law  of  W.  L. 
Welch,  deceased,  appeal  from  the  Chancellor's  decree  to 
this  Court. 

The  question  now  presented  arises  upon  that  part  of 
the  Chancellor's  decree  which  refused  to  allow  rents  to 
complainants  of  the  property  purchased  and  taken  pos- 
session of  by  defendant,  Martin.  In  this  particular,  we 
think  the  decree  of  the  Chancellor  is  erroneous. 

Under  our  statutes  upon  the  subject  of  redemption, 
property  sold  under  a  deed  of  trust  or  mortgage,  with- 
out judicial  sentence,  is  subject  to  redemption,  unless 
that  right  is  expressly  waived.      Code,  2124-25. 

If  the  right  is  waived  and  the  property  is  sold,  the 
debtor  can  not  redeem.  But  before  the  sale,  be  is  en- 
titled, upon  payment  or  tender  of  payment  to  the  cred- 
itor, to  have  a  re-conveyance  of  the  property,  and  the 
trustee  has  no  longer  any  authority  to  sell  under  the 
trust  deed. 

By  the  tender  of  payment  of  the  debt,  secured  by 
the  trust  deed,  and  the  wrongful  refusal  of  the  creditor 
to  receive  it,  the  debtor's  right  to  redeem  was  preserved; 
the  waiver  of  the  right  in  the  deed  of  trust  having  ref- 
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erence   only  to  a  redemption   after  a  sale  lawfully  made. 

If  the  redemption  was  under  section  2136  of  the 
Code,  the  complainants  would  be  entitled  to  have  a  credit, 
for  a  fair  rent  of  the  premises  during  the  time  they 
were  in  the  purchaser's  possession. 

The  sale  of  the  property  was  wrongful,  and  the  pos- 
session taken  under  said  sale  was  wrongful;  and  inde- 
pendently of  the  statutory  provision,  a  party  in  the 
wrongful  possession  of  premises  will  be  held  to  account 
for   the  reasonable   rents  of  such   property. 

So  that,  in  either  asj)ect,  the  party  in  possession 
should   be   held   to   account  for   rents. 

The  decree  of  the  Chancellor  will  be  reversed  in  this 
respect,  and  the  cause  remanded  for  the  purpose  of  as- 
certaining the  amount  of  rents  due,  and  from  whom; 
and  the  complainants  will  be  entitled  to  have  the  sum 
ascertained  to  be  due  credited  on  the  judgment  against 
W.  L.  Welch;  and  the  defendants,  Martin  and  Green- 
alge, will  pay  the  costs  of  the  cause  in  this  Court  and 
in  the  court   below. 

In   all    other    respects,   the   decree   of    the    Chancellor 
will   be   affirmed. 

And  afterwards,  (March  4,  1871,)  the  respondent 
having  filed  a  petition  for  a  rehearing,  in  which  it  was 
set  forth  as  error  materially  affecting  the  decree  entered 
upon  the  foregoing  opinion,  that  the  Court  had  assumed 
that  N.  Welch  made  the  tender  of  the  debt  mentioned  as 
administrator,  when  in  point  of  fact,  he  had  not  taken 
letters  of  administration  until  many  months  afterward; 
but  the  Court   being  of  opinion  that  the  position  of  tha 
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said  N.  Welch,  as  administrator,  is  not  essential  to  the 
effect  of  said  tender,  but  that  the  same,  if  made  as  next 
friend  of  the  heirs  of  W.  L.  Welch,  would  be  equally 
effectual  to  protect  their  interest,  denied  the  said  peti- 
tion, and   refused   to   rehear  the   same. 


George  Henry,  in  error,  v.  Benjamin  L.  Brown. 

EvTDBXCE.  0/  Character.  In  a  civil  action  involving  moral  turpitude, 
where  the  evidence  \a  circumstantial,  the  defendant  may  introduce  evi- 
dence of  hia  good  character. 

Caee  cited:  ScoU  v.  Fletcher,  1  Tenn.,  48S. 


FROM   PUTNAM. 


In  the  Circuit  Court,  J.  W.  Phillips,  J.,  presiding. 
DiLLARD  &  SwoPE,  for  plaintiff  in  error. 
HoLLANJ>  Denton,  for  defendant. 
Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  commenced  by  summons  before  a 
Justice  of  the  Peace  of  Putnam  County.  The  cause  of 
action  is  stated  to  be  '^a  plea  of  trespass  on  the  case, 
with  force  and  arms,  for  killing  his  heifer,  and  convert- 
ing her  to  his  own  use,^'  to  his  damage,  etc. 

The  case  was  tried  on  appeal  to  the  Circuit  Court, 
and  verdict  had  for  plaintiff  below;  a  motion  for  new  trial 
made  and  overruled,  and  appeal  in  nature  of  writ  of  error 
to  this  Court. 
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The  main  question  presented  in  argument  before  us, 
arises  on  the  proposition  by  defendant  below,  to  prove,  "by 
all  the  plaintiff^s  witnesses,  that  they  knew  the  defend- 
ant's general  character  well,  and  lived  close  to  him;  and 
that  his  general  character  for  honesty  was  as  good  as  that 
of  any  man.''  Which  testimony  was  objected  to  by 
plaintiff,  and  the  objection  sustained  by  the  Court,  to 
which  the  defendant  excepted. 

Did  the  Court  err  in  this  ruling,  is  the  question  for 
our  decision. 

The  facts  of  the  case  show  an  attempt  on  part  of  the 
plaintiff  below  to  fix  a  liability  on  defendant  because  of 
his  assent"  to,  and  participation  in,  the  killing  of  his  heifer 
for  beef,  using  the  meat  as  food  for  his  family,  and  sell- 
ing the  hide  for  profit,  or  sending  it  to  a  tan  yard  as  his 
own.  The  charge  as  made  out  in  the  proof,  or  attempted 
to  be  made  out,  is  one  involving  moral  turpitude,  and 
an  utter  want  of  honesty,  such  as  well  may  fix  a  stain 
on  the  character  of  any  man.  The  case  is  sought  to  be 
made  out  against  the  defendant  below  by  circumstantial 
testimony.  We  hold  that,  in  such  a  case,  evidence  of 
character  for  honesty  and  integrity,  such  as  was  proposed, 
was  admissible. 

In  the  case  of  Brien  v.  Perry ^  3  Caine's  Cases,  120, 
Judge  Tompkins  lays  down  the  rule  to  be  "that  in  actions 
of  tort,  and  especially  charging  the  defendant  with  gross 
depravity  and  fraud,  upon  circumstances  merely,  evidence 
of  uniform  integrity  and  good  character,  is  oftentimes  the 
only  testimony  which  a  defendant  can  oppose  to  suspicious 
circumstances." 

Chancellor    Walworth,  in    the    case    of    Townsend    v- 
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Graves,  gave  the  above  case  his  sanction,  and  holds  the 
general  rule  to  be,  "that  where  a  party  is  charged  with  a 
crime,  or  any  other  act  involving  moral  turpitude,  which 
is  endeavored  to  be  fastened  on  him  by  circumstantial  ev- 
idence, or  by  testimony  of  witnesses  of  doubtful  credit,  he 
may  introduce  proof  of  his  former  good  character  for  hon- 
esty and  integrity,  to  rebut  the  presumption  arising  from 
such  evidence,  which  it  may  be  impossible  for  him  to  con- 
tradict  or  explain.'^  See  Scott  v.  Fletcher,  1  Tenn.  Rep., 
488,  Cooper's  ed. 

The  rule  thus  laid  down  by  the  learned  Chancellor 
meets  our  approval,  and  we  think  is  well  sustained  by  the 
soundest  reasons,  based  in  the  philosophy  of  human  ac- 
tion and  the  well  established  course  of  human  conduct. 

It  may  be  sustained  by  a  liberal  application  of  the 
principle  which  allows  collateral  facts  to  be  given  in  evi- 
dence when  they  afford  any  reasonable  presumption  or  in- 
ference as  to  the  principal,  fact  or  matter  in  dispute. 
Greenl.  on   Ev.,  §  59. 

^r  ^^  ^^  ^j^  ^^  %i#  «^  ^^  ^^ 

^^  ^^  ^^  ^r*  ^^  '^  ^^  ^^  ^^ 

The  case  will  be  reversed,  and  remanded  to  the  Cir- 
cuit Court. 
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E.  W.  Bass,  in  error,  v.  Helen  Shureb, 

1.  A  plea  of  payment  admits  the  debt,  and  the  onus  of  proof  is  on  the  de- 

fendant. In  the  absence  of  any  proof,  the  plaintiff  not  reatjing  his 
notes  the  judgment  must  be  for  the  amount  of  the  notes,  as  stated  in 
the  declaration. 

2.  A  plea  that  a  note  was  given  for  Confederate  money  admits  the  note,  in 

like  manner. 

3.  Costs.    A  C'erk  will  be  deprived  of  the  coats  of  transcript,  unless  it  is 

properly  made  out. 

Case  cited  and  distinguished:    McKeel  v.  Bass,  5  Cold.,  151. 


FROM    DEKALB. 


In  the  Circuit  Court,  before  A.  McClain,  J. 

The  bill  of  exceptions,  which  purported  to  contain  all 
the  evidence,  did  not  show  that  the  notes  were  read. 

A.  A.  Harris,  for  plaintiff  in  error,  cited  5  Cold., 
151. 

M.  M.  Brien,  Sr.,  for  defendant  in  error,  cited  2 
Meigs'   Dig.,   §   1451. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  in  this  case  must  be  affirmed.  The  suit 
is  on  three  promissory  notes,  of  which  profert  is  made 
in  the  declaration.  The  pleas  are:  First,  payment,  to 
whole  declaration;  second,  a  plea  as  to  one  of  the  notes 
of  $300,  that  it  was  given  for  Confederate  money. 

It  is  insisted  that  the  notes  are  not  in  the  record,  and 
and  that  there  is  no  evidence  to  support  the  verdict;  and 


DECEMBER  22,  1870.  217 

S.  P.  (rreen  v.  P.  *S.  Neal,  Adm*r,  &c. 

the  case  of  McKeel  v.  Bas8,  5  Cold.,  151,  is  referred  to. 
That  was  a  veiy  different  case  from  this:  was  a  suit  be- 
fore a  Justice  of  the  Peace,  with  no  written  pleadings, 
and  was  properly  decided.  In  this  case,  however,  the 
defendant,  by  his  pleas,  has  admitted  the  truth  of  the 
declaration,  as  to  making  the  notes,  by  his  plea  of  pay- 
ment, and  also  by  the  plea  to  the  $300  note;  in  other 
worjis,  has  admitted  the  liability  as  charged,  unless  he 
shows  that  he  has  paid  the  debt. 

Judgment  affirmed.  The  Clerk  of  the  Circuit  Court 
will  not  be  allowed  any  costs  for  making  out  the  trans- 
cript in  this  case,  on  account  of  irregular  arrangement 
and   general  confusion. 


S.  P.  Green  v,  P.  S.  Neal,  Adm'r,  &c. 

1.  Former  Sirir  Pehdino.     General, bill,  bar  to  a  particular  biU.    A  bill 

filed  by  the  distributeos  of  an  estate  against  the  administrator,  to  charge 
him  with  a  devaetavUj  is  a  good  bar  to  a  bill  afterwards  brought  by  a 
creditor  for  the  same  devaalarU. 

2.  Same.     Equity  pleading.     Practice  on  plea.    Upon  a  plea  in  equity  of 

another  action  pending  in  equity,  it  is  proper  practice  to  refer  the  plea  to 
the  Clerk,  to  report  whether  the  suits  are  for  the  same  cause  of  action. 

3.  Same.    A  plea  of  another  action  pending  need  not  be  sworn  to. 


PROM   WABREN. 


In  the  Chancery  Court  at  McMinnville,  B.  M.  Till- 
man, Ch. 

W.  E.  B.  Jones,  for  complainant. 
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J.  H.  Savage,  for  defendant,  cited  1  Abbott's  N. 
Y.  Dig.,  186. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Complainant  alleges  that  he  is  the  owner  of  four 
small  judgments  against  defendant,  as  administrator  of 
Jabin  Cantrell,  deceased,  amounting  in  all  to  $61,  on 
which  executions  have  issued  and  been  returned  nulla 
bona.  He  also  alleges  that  defendant  has  been  guilty 
of  wasting  and  appropriating  the  assets  of  the  estate, 
specifying  various  instances  of  devastavit,  and  praying 
that  the  administrator  be  decreed  to  be  individually  re- 
sponsible for  the  satisfaction  of  complainant's  judgments. 

Defendant  pleads  the  .  pendency  of  a  former  suit  by 
the  distributees  of  his  intestate,  in  which  the  same  alle- 
gations of  devastavit  are  made  against  him  as  in  the 
present  bill;  that  the  two  suits  are  prosecuted  for  sub- 
stantially the  same  causes;  and  that  an  account  of  his 
administration  has  been  ordered  in  the  first  suit,  and 
that  the  same  is  still  pending;  all  which  he  pleads  as 
an  answer  and  bar  to  complainant's  bill. 

To  this  plea  is  appended  an  affidavit  of  defendant, 
with  a  certificate  of  the  Deputy  of  the  Clerk  and  Mas- 
ter, that  the  same  was  "sworn  and  subscribed  to"  by 
defendants. 

The  Chancellor  referred  the  plea  to  the  Clerk  and 
Master  for  a  report,  as  to  whether  the  two  suits  were 
for  the  same  causes  of  complaint,  who  reported  that  the 
two  cases  were  substantially  for  the  same  devastavUs, 
making  the  proceedings  in  the  former  suit  a  part  of  his 
report.       Exceptions   were    filed    by    complainant   to    the 


DECEMBER  22,  1870.  219 


S.  p.  Green  v.  P.  S.  Neal,  Adm'r,  &c. 


report,  which  were  overruled  by  the  Chancellor,  the  re- 
port confirmed,  and  the  bill  dismissed;  from  which  decree 
of  dismissal  complainant  appeals  to  this  Court. 

Two  objections  are  relied  on  here  for  the  reversal  of 
the  action  of  the  Chancellor. 

First,  Tliat  the  plea  is  not  sufiSciently  verified  as  a 
plea  in  abatement.  But  a  plea  of  former  suit  is  not 
treated  in  the  works  on  equity  pleading  as  strictly  a 
plea  in  abatement,  but  in  the  nature  of  a  plea  in  bar; 
therefore,  it  need  not  be  sworn  to:  1  Dan^l  Ch.  PI. 
and  Pr.,  662;  Bea.  on  PL,  160;  Story  Eq.  PI.,  §  735 
to  743. 

The  other  objection  is,  that  the  complainants  in  the 
first  suit  are  the  distributees  seeking  to  make  the  admin- 
istrator personally  liable  for  their  distributive  shares,  on 
the  ground  of  waste  of  the  assets;  whereas,  in  the  second 
suit  the  complainant  is  a  creditor,  seeking  to  make  the 
administrator  personally  liable  for  his  debt,  on  the  ground 
that  he  wasted  the  assets.  The  only  difference  in  the  two 
suits  is,  that  in  the  one  case  the  distributees  of  the  in- 
testate sue,  and  in  the  other  a  creditor  sues.  They  make 
the  same  allegations  of  waste,  and  seek  to  secure  the  same 
object,  and  through  the  same   channel. 

It  is  clear,  if  the  complainants  in  the  first  bill  obtain 
a  decree,  the  amount  found  in  the  hands  of  the  admin- 
istrator will  not  be  decreed  to  complainants  until  the 
debte  of  the  intestate  shall  be  first  satisfied.  This  suit, 
therefore,  is  not  simply  to  recover  their  distributive 
shares;  but  to  ascertain  the  amount  of  the  devastavit,  first 
for  the  benefit  of  creditors,  and  then  for  the  satisfaction 
of   their  distributive  shares  out  of  the  residue.     The  re- 
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suit  is,  that  the  second  suit  was  wholly  unnecessary,  and 
only  calculated  to  accumulate  costs.  The  creditor  had 
nothing  to  do  but  to  await  the  result  of  the  first  suit,  and 
then  file  his  claim  for  satisfaction ;  or,  if  he  saw  proper, 
to  have  made  himself  a  party  to  the  first  suit  by  petition, 
or  even  by  motion.  1  Dan'l.  Ch.  PL  and  Pr.,  659. 
The  decree   of  the  Chancellor   is  affirmed,  with  costs. 


Madison  Richardson  v.  Asel  Duncan. 

An  ass  is  within  the  meaning  of  the  law  exempting  from  execution  a  horse, 
mule,  or  yoke  of  oxen,  in  the  hands  of  a  person  engaged  in  agricul- 
ture.^ 


FROM   JACKSON. 


In  the  Circuit  Court,  A.  McClain,  J.,  presiding. 

James  T.  Quarles,  for  plaintiff. 

Cox  &  Dewitt,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Madison  Richardson  was  engaged  ivt  agricultural  pur- 
suits in  Jackson  county,  and  was  the  bead  of  a  family. 
The  only  work  beast  he  owned  was  a  jackass,  worth 
twenty  dollars.  He  used  this  animal  in  his  farming  op- 
erations.    Asel  Duncan,  a  Constable,  levied  an  execution 

^  See  Webb  y.  Brandon^  Jackson,  April  15, 1871. 
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on  the  jackass.  Whereupon  Kichardspn  brought  his  ac- 
tion of  replevin  before  a  Justice  of  the  Peace,  alleging 
that  the  defendant  had  seized  and  had  in  his  possession, 
a  certain  Spanish  horse,  usually  denominated  a  jack,  of 
a  black  or  dark  color,  of  the  value  of  twenty  dollars; 
and  claiming  that  his  Spanish  horse,  or  jack,  was  unlaw- 
fully taken  from  him,  the  same  being  the  only  horse, 
mule  or  ox,  that  he  owned.  The  Justice  of  the  Peace 
decided  against  the  plaintiff,  on  the  ground  that  the  law 
exempts  from  execution  "a  horse,  mule  or  yoke  of  oxen," 
and  that  as  a  jack  was  neither  horse,  mule  or  ox,  he 
was  not  exempt  from  levy  and  sale.  Upon  appeal  to  the 
Circuit  Court,  the  Circuit  Judge  charged  the  law  as  it 
was  held  by  the  Justice  of  the  Peace;  whereupon  there 
was  a  verdict  and  judgment  against  the  plaintiff,  who 
appealed  to  this  Court,  under  the  pauper  law. 

We  can  not  concur  with  the  Justice  of  the  Peace  and 
the  Circuit  Judge,  in  their  construction  of  the  exemption 
law,  as  applicable  to  "a  horse,  mule,  or  yoke  of  oxen.^' 
It  is  clear  that  this  case  comes  directly  within  the  reason 
and  spirit  of  the  law.  The  plaintiff  was  the  head  of  a 
family,  probably  a  large  one.  He  was  engaged  in  tilling 
the  soil,  and  his  little  jackass,  worth  only  twenty  dol- 
lars, was  the  sole  dependence  of  his  family  for  plough- 
ing the  earth,  and  making  bread  for  his  wife  and  chil- 
dren. 

It  is  obvious  that  he  is  exactly  the  kind  of  citizen 
that  the  Legislature  had  in  view  when  they  declared  that 
the  wives  and  children  of  such  honest  hard-working  till- 
ers of  the  ground  should  not  be  reduced  to  starvation  by 
allowing  the  creditor  to  seize  the  last  horse,  mule  or  ox. 
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The  generous  object  of  the  Legislature  would  be  defeated 
if  we  should  "stick  iu  the  bark/^  and  declare  that  they 
intended  by  their  legislation  to  exclude  from  its  benefits 
all  those  heads  of  families  who,  either  from  choice  or  ne- 
cessity, plowed  jackasses  instead  of  horses,  mules  or  oxen. 
We  are  satisfied  they  intended  to  make  no  such  invidious 
distinctions,  either  between  citizens  equally  deserving,  or 
work  beasts  equally  useful.  Nor  are  we  required  to  do 
any  great  violence  to  the  letter  of  the  statute  in  holding 
that  the  case  before  us  falls  within  the  reason  and  object 
of  the  enactment.  It  was  held  by  this  Court,  many 
years  ago,  that  a  person  guilty  of  mule  racing  along  a 
public  road  was  indictable  under  the  statute  against  horse 
racing.  The  decision  rests  upon  the  solid  ground  that 
the  two  offenses  fell  alike  within  the  reason  of  the  law. 
If,  in  a  criminal  case,  it  is  allowable  to  hold  that  a  mule 
is  a  horse,  if  he  is  used  in  racing  along  a  big  road, 
much  more  is  it  allowable  to  hold  that  a  jackass,  used 
for  farming  purposes,  is  either  a  horse,  or  mule,  or  ox. 
But  we  are  not  without  high  philological  authority  for 
construing  the  word  "horse,"  used  in  the  statute,  as  in- 
eluding  the  "ass.''  Mr.  Webster,  in  his  unabridged  and 
illustrated  dictionary,  defines  an  ass  to  be  "a  quadruped 
of  the  genus  equus — that  is,  equus  asinua — having  a  pe- 
culiarly harsh  bray,  long  stretching  ears,  and  being  usually 
of  an  ash  color  with  a  black  bar  across  his  shoulders. 
The  tame  or  domestic  ass  is  patient  to  stupidity,  and  slow.'* 
Then  the  ass  is  a  species  of  the  genus  eqnttSj  or  horse. 
His  value  for  agricultural  purposes  was  one  of  the  lucky 
developments  of  the  late  war.  Some  who  resorted  to 
the  services  of  this  species  of  horse,   for  such    purpose, 
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from  dire  necessity,  continue  so  to  use  him,  either  from 
choice  or  continued  necessity.  We  think  those  heads  of 
families,  engaged  in  agriculture,  who  use  the  ass  or  the 
jackass  for  such  purposes,  and  not  otherwise,  are  within 
both  the  letter  and  the  spirit  of  the  exemption  law. 

We  reverse  the  judgment,  and   remand   the  cause  for 
a  new  trial. 


Smart  &  Evans  v.  Mason. 

1.  JuDGHEKT  Lien.   Not  extended  in  time  by  the  tsar.    The  lien  of  a  judgment 

obtained  in  February,  1861,  was  not  extended  beyond  the  time  fixed  by 
law,  by  reason  of  the  war,  or  by  the  fiict  that  process  could  not  be  is- 
su' d  or  executed ;  but  the  same  expired  in  February,  1862;  and  a  sale 
by  the  judgment  debtor,  after  that  time,  would  pass  the  title  free  from 
the  creditor's  claim. 

2.  Judicial  Notice.      ThisCourtwill  take  judicial  notice  of  the  existence 

of  the  war,  but  not  of  tJie  fact  that  the  courts  were  closed  in  a  particular 
county  at  a  given  time. 

Case  cited :  Branner  v.  Nance,  3  Cold.,  299. 


FROM   WARREN. 


In  Chancery  at  McMinnville,  before  Barclay  M» 
Tillman,  Ch.- 

T.  B.  Murray,  for  complainants,  cited  Meigs'  Dig., 
p.  627,  §  ll<i3;  Stat.  Geo.  II,  ch.  759;  Act  of  1777,  c. 
— ,  8.  — ;    Act  of  1799,  c,  14,  s.  2;    Overton  v.  Pei-kiiiSj 

M.  &  Y.,  367;  Simmons  v.  Wood,  6  Yer.,  518,  521. 
J.  H.  Savage,  for  defendant,  cited  3  Cold.,  299. 


224  NASHVILLE : 


Smart  &  Evans  v.  Maflon. 


Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  February,  1861,  Lucy  Forrest  recovered  a  judg- 
ment in  the  Circuit  Court  of  Warren  county,  against 
W.  A.  Garritson  as  principal,  and  Smart  &  Evans  as 
securities,  for  about  $1,200.  No  execution  issued  until 
1866,  when  the  judgment  was  revived  in  the  name  of 
plaintiff's  administrator,  she  having  died,  and  an  exe- 
cution was  then  issued  and  levied  on  the  land  in  con- 
troversy, which  was  sold  as  the  property  of  Garritson, 
and  bought  for  the  amount  of  the  judgment  by  Smart 
&  Evans,  the  securities.  They  received  a  Sheriff's  deed, 
and  file  this  bill  to  remove  a  cloud  from  their  title. 
They  allege  that  in  1865  Garritson  conveyed  the  land 
in  question  to  defendant,  Mason;  but  that  there  was  no 
valid  consideration  for  the  conveyance;  and  that  the 
conveyance  constitutes  a  cloud  upon  their  title  by  Sher- 
iff's deed,  which  relates  back  to  the  date  of  the  judg- 
ment in  1861,  by  reason  of  the  lien  created  thereby, 
which  lien,  they  insist,  continued  in  force  until  the  levy 
and   sale   in    1866. 

It  is  manifest  that  the  lien  of  the  judgment  expired 
in  February,  1862,  under  the  decision  in  Branner  v. 
Nance,  3  Cold.,  299,  unless  there  is  something  in  the 
case  which  kept  it  alive.  It  is  said  by  complainant's 
counsel,  that  the  Court  can  judicially  know  that  during 
the  late  war  civil  law  was  sus|)ended,  and  legal  process 
could  not  be  executed;  and  for  that  reason,  it  is  con- 
tended, the  lien  did  not  expire.  The  Court  can  ju- 
dicially know  that  a  civil  war  prevailed;  but  it  does 
not  follow   that   the   Court  can   take  judicial   notice  that 
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civil  law  was  suspended  in  Warren  county  from  Feb- 
ruary, 1861,  to  February,  1862,  or  that  Clerks  could 
not  issue  and  Sheriffs  could  not  levy  executions  and  sell 
lands.  No  such  allegations  are  made  in  the  bill,  nor 
are  any  such  facts  proven.  As  the  question  made  is 
not  raised  by  the  allegations  or  proof,  it  is  not  neces- 
sary to  consider  it.  For  anything  appearing  in  the 
record,  the  lien  expired  in  February,  1862;  and  there- 
fore complainants  are  in  no  condition  to  controvert  the 
legal  title  acquired  by  Mason  in  1865.  We  may  re- 
mark, however,  that  the  proof  is  satisfactory  that  Mason 
paid  a  fair  consideration  for  the  land,  and  that  there  is 
no  ground  to  doubt  the  validity  of  his  title. 

The  decree  of  the  Chancellor  will  be  affirmed,  with 
costs. 

On  a  petition  to  re-hear,  on  a  subsequent  day  of  the 
term,  the  Court  held  that  the  foregoing  opinion  was 
correct,  and  refused  to  re-hear  the  cause. 


Nancy  Smith  t?.  Benjamin  Johnson,  Akaminta  John- 
son, d  als. 

1.  JuRispicnoN.  Confiict  of,  in  Chancery  Courts,  Cross  hUL  Creditors, 
by  final  decree  in  Chancery,  can  not,  by  reason  of  such  decree,  obtain 
jurisdiction  for  that  Court,  by  cross  bill  to  such  ended  suit,  to  attack  a 
decree  for  divorce  and  alimony  subsequently  rendered  in  a  Chancary 
Court  for  another  Chancery  District. 

15 
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2.  Baxe.    Notice  of  debt.    The  fact  that  the  wife  who  obtained  the  decree 

for  alimony,  had  notice  of  tlie  prior  decree,  or  was  a  party  to  that  pro- 
ceeding, does  not  vary  this  result. 

3.  Same.    Dismisacdfor  toant  of  juriadiction.    A  decree  based  on  ench  a 

bill  declaring  the  decree  for  alimony  void,  is  erroneous  for  want  of  ju- 
risdiction.   Dismissed  without  pr^udice. 

4.  Chancery  Practice.    Puhlication.    Practice  adopted  in  the  alimony  suit, 

making  publication  for  creditors  to  come  in  and  file  claims,  approved. 

Cases  cited:  Deaderiek  v.  Smithy  6  Hum.,  138;   Robinson  v.  Robinson^  7 
Hum.,  440;  McGhee  v.  McGkee,  2  Sneed,  221. 


FROM    WARREN. 


In  the  Chancery  Court  at  McMinnville.  What  Chan- 
cellor presided  at  the  September  Term,  1868,  does  not 
appear  by  the  transcript. 

S.  H.  CoLMS  and  James  S.  Barton  for  complainants. 

Charles  Ready  for  respondent,  cited  6  Hum.,  138; 
Code,  4311;  Story,  Eq.  PI.,  §  10. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  is  filed  as  a  cross  bill,  in  the 
case  of  Benjamin  Johnson,  executor  of  John  Smith,  de- 
ceased, filed  in  the  Chancery  Court  at  McMinnville,  against 
Nancy  Smith,  widow  of  said  John  Smith,  and  his  other 
legatees.  The  object  of  the  original  bill  was  to  have  a 
construction  of  the  will  of  John  Smith,  deceased,  and  to 
have  the  advancements  to  the  legatees  collated,  and  the 
accounts  of  the  executor  passed  upon  and  settled.  The 
bill  was  filed  in  1858,  and  in  August,  1866,  the  matters 
involved  in  the  litigation  were  adjudicated  and  settled, 
by  the  confirmation  of  the  Master's  report,  by  which  it 
appeared  that  the  executor  was  largely  indebted   to  the 
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widow,  Kancy  Smith,  and  to  others  of  the  legatees.  The 
amounts  respectively  due  to  the  several  legatees  were  as- 
certained, and  by  a  decree  rendered  at  the  August  Term, 
1866.  of  the  Chancery  Court  at  McMinnville,  judgments 
were  rendered  against  Benjamin  Johnson,  the  executor, 
for  the  several  amounts,  and  executions  ordered  to  issue. 
This  decree  was  final  as  to  all  matters  involved  in  the 
cause.  Nothing  remained  but  to  collect  the  several 
amounts  of  the  judgments,  and  to  accomplish  this,  execu- 
tions were  awarded. 

Soon  after  the  rendition  of  the  final  decree,  the  cross 
bill  was  filed  in  the  Chancery  Court  at  McMinnville,  by 
Nancy  Smith,  and  the  other  legatees  of  John  Smith,  in 
whose  favor  the  judgments  aforesaid  were  rendered,  for 
the  purpose  of  collecting  the  same.  This  is  sought  to  be 
effected  by  assailing  a  decree  made  in  the  Chancery  Court 
at  Murfreesboro,  in  the  case  of  Araminta  Johnson  v,  Ben- 
jamin Johnson,  rendered  at  its  April  Term,  1865.  This 
was  a  decree  for  divorce  and  alimony,  and  for  setting  up 
a  resulting  trust  in  land;  and  the  ground  upon  which  it 
18  attacked,  is,  that  the  Chancellor,  after  granting  the  di- 
vorce and  setting  up  the  trust,  proceeded  to  decree  a  por- 
tion of  Benjamin  Johnson's  estate  to  his  wife  and  chil- 
dren, for  their  support  and  maintenance;  and  it  is  al- 
leged, that  the  decree  so  made  was  a  nullity,  because 
there  was  then  pending  in  the  Chancery  Court  at  Mc- 
Minnville the  aforesaid  suit  against  the  said  Benjamin 
Johnson,  as  executor,  which  was  well  known  to  the  wife 
of  said  Benjamin  Johnson,  she  being  a  legatee  of  John 
Smith,  and   one  of  the  parties  to  said  suit  at  McMinn- 
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ville;  and  thafc,  under  such  circumstances,  the  Chancellor 
at  Murfreesboro  had  no  legal  power  to  assign  as  alimony 
to  his  wife,  property  to  which  his  creditors  had  a  supe- 
rior claim. 

When  a  divorce  is  granted,  the  Court  is  authorized  to 
exercise  a  sound  discretion  in  decreeing  to  the  wife  such 
part  of  the  husband's  real  and  personal  estate  as  may  be 
deemed  proper,  according  to  the  nature  of  the  case  and 
the  circumstances  of  the  parties.  Code,  §  2469.  But 
if,  in  such  case,  the  Court  should  be  too  liberal  in  giv- 
ing alimony,  the  error  can  be  corrected  only  by  this 
Court.  Such  is  the  decision  in  tlie  case  of  Robinson  v. 
Robinsorij  7  Hum.,  440,  in  which  case  there  were  no  cred- 
itors concerned. 

It  is  not  controverted  that  the  claims  of  creditors  of 
the  husband,  in  existence  before  the  granting  of  the  di- 
vorce, are  superior  to  the  claims  of  the  wife  for  support 
and  maintenance,  as  held  in  the  case  o{  McGhee  v.  MoGhee, 
2  Sneed,  221.  But  it  does  not  follow  that  a  decree  for 
alimony  would  be  null  and  void,  if  the  amount  allowed 
should  be  greater  than  might  be  consistent  with  the  claims 
of  creditors.  Creditors  are  not  generally  parties  to  bills 
for  divorce  and  alimony,  and  for  that,  reason  the  provision 
made  for  the  wife  is  necessarily  made  subject  to  the  un- 
known claims  of  the  husband's  creditors.  Decrees,  how, 
ever,  when  so  made  by  a  Court  having  acquired  jurisdic- 
tion in  pursuance  of  the  statutes,  are  valid,  and  can  not 
be  held  to  be  nullities,  except  upon  proceedings  regularly 
instituted  by  creditors  for  that  purpose.  But  that  a  de- 
cree so  rendered  in  one  Chancery  District  can  be  reviewed 
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and  reversed,  and  pronounced  a  nullity  by  a  Chancellor 
presiding  in  a  different  Chancery  District,  is  a  proposition 
too  clearly  ferroneous  to  be  countenanced. 

The  Chancellor  at  Murfreesboro  had  jurisdiction  of 
the  divorce  case,  and  having  found  the  facts  such  as  to 
justify  a  decree  of  divorce  in  favor  of  the  wife,  his  juris- 
diction to  decree  alimony  was  complete.  Upon  examina- 
tion of  the  decree,  it  appears  that  after  making  a  pro- 
vision for  the  wife  and  children,  which  the  Court  deemed 
reasonable  under  the  circumstances,  the  Chancellor  ap- 
pointed a  Receiver  to  collect  a  large  amount  of  assets 
belonging  to  the  husband,  who  had  absconded;  and  to 
hold  the  same  for  the  benefit  of  his  creditors,  and  to  en- 
able all  creditors  to  become  parties  and  to  have  their 
rights  protected,  the  cause  was  held  in  court  and  the 
Receiver  ordered  to  advertise  for  creditors  to  present  their 
claims.  Instead  of  availing  themselves  of  the  opportu- 
nity thus  afforded  them  to  bring  forward  their  judgments 
into  the  Chancery  Court  at*  Murfreesboro,  and  to  contest 
the  rights  of  the  wife  to  the  alimony  decreed  to  her, 
they  elect  to  file  what  they  call  a  cross  bill  in  a  cause 
in  which  there  had  been  a  final  decree,  and  by  thus  mis- 
naming  their  bill,  and  engrafting  it  on  a*  case  already 
disposed  of,  jurisdiction  is  sought  to  be  conferred  on  the 
Chancellor  at  McMinnville,  to  revise  and  reverse  a  valid 
decree  made  by  the  Chancellor  at  Murfreesboro.  The 
Chancellor  at  McMinnville  assumed  jurisdiction  of  the 
matter,  declared  the  decree  made  at  Murfreesboro  a  nul- 
lity, and  ordered  his  .Clerk  and  Master  to  proceed  to 
Murfreesboro  and  sell  land,  which,  by  the  decree  of  the 
Chancellor  at  Murfreesboro,  had  been  vested  in  the  wife 
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of  Benjamin  Johnson,  as  her  absolute  property.  In  all 
which  there  was  error:  Deaderick  v.  Smithy  6  Hum.;  138; 
for  which  the  decree  below  is  reversed  and  the  bill  dis- 
missed, but  without  prejudice.  The  costs  of  this  Court, 
and  of  the  Court  below,  will  be  paid  by  the  complainants. 


Harrison  Smith  v.  Alexander  Harrison  et  aL,  and 
Alexander  Harrison  et  aL  v.  Harrison  Smith 
et  oh?- 

1.  Chancery  Jurisdiction.     WiU,    Fraudulenl  judgment     A  court  of 

equity  will  set  aside  a  verdict  and  judgment  of  the  Circuit  Court,  had 
upon  an  issue  deviaavU  vd  mm  against  a  will,  if  it  appear  that  such 
verdict  and  judgment  were  obtained  by  fraud.  If,  in  such  case,  the 
will  had  already  been  probated  in  common  form,  the  court  will  rein- 
state such  probate. 

2.  Executor.    Hu  duly  to  propound  the  will     Trust,  breach  of.    It  is  the 

duty  of  an  executor  to  propound  the  will  and  sustain  it,  or  relinquish  hid 
trust.  If  it  be  contested,  it  is  his  duty  to  defend  it  by  counsel  and  by 
proof.  If  he  combine  with  the  contestants  to  defeat  the  will,  it  is  a 
breach  of  trust  on  his  part,  and  the  verdict  and  judgment  against  the 
will  thus  obtained  is  fraudulent  and  void. 

3.  Trustee.    Fraud,    Evidence'    A  trustee  can  do  no  act  inconnigtent  with 

his  trust,  or  injurious  to  his  cestui  qiie  trust.  When  a  trustee  takes  a 
benefit  under  his  abuse  of  the  trust  or  non-j>erformance  thereof,  a 
fraudulent  purpose  will  be  presumed. 

4.  E\aDENCE.     Grade  of^  to  establish  fraud.     Chancery.    In  a  court  of  law, 

as  in  a  court  of  equity,  fraud  may  be  established  by  circumstances;  but 
in  the  former,  a  higher  degree  of  presumptive  evidence  is  required. 


^  The  Reporter  is  indebted  to  the  complaisance  of  Judge  Sneed  for  this 
head  note. 
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5.  Husband  and  Wife.     Will,     Undue  infuenee.    If  a  testator   has  a 

sound,  dispoeing  mind,  his  will,  obtained  by  his  wife  in  her  own  favor, 
without  fraud  or  misrepresentation,  but  by  fair  importunity,  and  by 
the  influence  she  has  acquired  by  affection  and  kindness,  is  a  valid  tes- 
tament   This  is  not  undue  influence,  in  the  sense  of  the  law. 

6.  Gh^lnceby  Jukisdiction.    In  adjusting  equities.    AccounL    The  court 

of  equity  having  jurisdiction  to  set  aside  a  fraudulent  judgment  against 
a  will  in  the  Circuit  Court,  and  reinstate  the  probate  thereof,  has  juris- 
diction for  all  purposes,  upon  a  bill  which  prays  also  for  an  account  and 
adjustment  of  all  rights  under  said  will. 

7.  Same.    Reinstating  probate.    Bemanding  /or  re-foHal  of  issue  devisavit  vei 

nan.  While  a  court  of  equity  is  not  the  forum  to  try  an  issue  devisavit 
vel  non,  yet,  upon  a  bill  to  reinstate  the  probate  of  a  will  alleged  to 
have  been  set  aside  by  a  fraudulent  judgment,  it  will  take  cognizance  of 
the  faeium  of  the  will  itself,  in  adjusting  the  equities  of  the  parties,  to 
determine  whether  their  equities  demand  a  re-trial  at  law,  or  a  rein- 
statement of  the  former  probate,  but  not  to  determine  the  validity  of 
the  will  itself. 

8.  Practice.    Proceeding  in  rem.    Fraud.    Though  a  proceeding  in  rem, 

if  fairly  conducted,  is  conclusive  against  all  parties,  yet  it  may  be  set 
aside  for  fraud,  as  any  other  decree,  judgment,  or  other  judicial  pro- 
ceeding. 

9.  Trial  by  Jury.    Contested  wilL    Mere  injustice  or  inequality  in  the 

disposition  of  an  estate  by  will,  affords  no  ground  for  impeaching  it. 
It  is  the  legal  right  of  the  citizen  to  give  his  estate  by  will  to  a  stran- 
ger to  his  blood.  And  the  disposition  of  juries  to  set  aside  wills  be- 
cause of  an  inequitable  disposition  of  the  testator's  property,  deserves 
the  severe  reprobation  of  the  courts. 

Gb«J8  cited  and  approved:   7  Hum.,  396;  2  Sneed,  631;  8  Hum.,  390; 
6  Yer.,  430.* 


FROM   WARREN. 


This  cause  was  tried  before  Barclay  M.  Tillman, 
Ch.,  at  McMinnville.  Decree  for  complainants  in  the 
cross  bill.      The  defendants  appealed. 

S.  H.  CoLMS,  for  complainant,  cited  1  Jarman,  72;  3 
Ham.,  278,  282;  2  Cold.,  74;  1  Swan,  437;  11  Hum., 
433;   7  Hum.,  388,  393;  3  Head,  662. 

^  See,  also,  Hodges  v.  Bauchman^  8  Yer.,  186. 
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L.  B.  Waters,  with  him,  cited,  in  addition,  10  Yer., 
84,  93;  8  Hum.,  390,  400;  1  Johns.  C.  R.,  402;  3  lb., 
351;  6  Ib.y  87,  479;  2  Am.  Ch.  Dig.,  138,  155,  505,  509, 
§  185;   2  Hay.,  342. 

A.  S.  CoLYAR  cited,  in  addition,  1  Story  Eq.  Jur., 
§§  64,  k,  71,  252,  257;  1  Head,  594;  6  Paige,  47;  Rus- 
sell V.  Clarkf  7  Cranch,  69. 

An  anonymous  brief,  on  the  same  side,  cites,  further, 
2  Swan,  162;   2  Sneed,  678. 

J.  H.  Savage,  for  respondents,  cited,  on  capacity  of 
testator,  8  Yer.,  (8  Hum.,  ?)  145;  Mod.  Prob.,  122,  132;  2 
Greenl.,  688,  n.  1.  On  undue  influence,  1  Jarm.,  39,45,  46; 
7  Hum.,  333;  3  Lead.  Gas.  in  Eq.,  127,  145,  148  to  150. 
Insisted  that  a  court  of  chancery  could  not  set  up  a  will 
without  an  issue,  2  Danl.  Ch.  Pr.,  29;  2  Spence  Eq. 
Jur.,  19;  that  in  John  v.  Tate,  this  question  was  tried 
by  jury;  cited  1  Clinton's  Dig.,  p.  525,  §  191.  This  is 
not  a  will  lost,  destroyed  or  suppressed,  as  in  Buchanan 
V.  MaJOock,  8  Hum.,  390. 

Thos.  B.  Murray,  with  him.  Devisavit  vel  non  a 
proceeding  in  rem.,  1  Yer.,  349;  2  Meigs'  Dig.,  1158;  2 
Cold.,  74,  75;  5  Ire.  Law,  79;  6  lb.,  215;  7  Hum.,  320. 
Criticised  John  v.  Tate,  7  Hum.,  388. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  controlling  question  in  this  case,  is,  as  to  the 
jurisdiction  of  a  court  of  equity,  in  reinstating  the  pro- 
bate of  a  will  alleged  to  have  been  set  aside  upon  an  is- 
sue devisavit  vel  non,   upon  a  fraudulent  combination   be- 
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tween  the  proponent  and  the  conte^nts  to  procure  that 
result;  and  whether  the  facts  present  such  a  case  as  will 
demand  the  exercise  of  that  jurisdiction. 

The  testator,  Audley  Harrison,  had  been  twice  mar- 
ried, and  left  his  wife,  Elizabeth,  and  fifteen  children, 
surviving  him;  ten  of  whom  were  the  offspring  of  the 
first  marriage,  and  five  of  the  latter.  On  the  28th  of 
November,  1852,  and  in  his  last  illness,  he  caused  his 
will  to  be  written,  which  was  witnessed  and  published  on 
the  succeeding  day;  and  on  the  30th  of  November,  1852, 
the  testator  died.  His  wife,  Elizabeth,  and  his  son, 
George  Harrison,  were  nominated  in  the  will  as  execu- 
tors. 

At  the  December  Term^  1852,  of  the  County  Court 
of  Warren  county,  where  the  testator  resided  at  the  time 
of  his  death,  the  last  will  and  testament  was  duly  pro- 
bated and  entered  of  record,  and  the  executor  and  execu- 
trix named  therein,  accepted  said  trust,  and  were  duly 
qualified.  When  the  will  was  submitted  for  probate,  no 
opposition  was  made  to  said  probate.  The  children  of  the 
testator's  second  and  last  marriage  are  Alexander,  Aud- 
ley,  Thomas,  Julia  and  Mary.  The  other  legatees  and 
devisees  are  his  widow,  and  the  children  of  the  first  mar- 
riage. At  the  April  Term,  1853,  of  the  County  Court, 
a  portion  of  the  latter  petitioned  for  a  re-probate  of  the 
will,  with  a  view  to  contesting  the  same;  and  the  cause 
was  regularly  transferred  to  the  Circuit  Court  for  probate, 
in  solemn  form,  upon  the  issue  deviaavit  vel  non.  At  the 
June  Term,  1853,  of  said  Circuit  Court,  said  issue  was 
submitted  to  a  jury,  and  there  was  a  verdict  and  judg- 
ment against  the  will.      The  executor,  George  Harrison, 
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then  took  out  letters  of  administration  upon  his  father's 
estate;  and  at  the  time  of  his  death,  in  1859,  had  nearly 
closed  his  said  administration.  He  left  a  last  will  and 
testament,  of  which  Harrison  Smith  was  his  iBxecutor. 

The  present  litigation  had  its  origin  in  a  bill  filed  on 
the  20th  of  August,  1865,  by  Harrison  Smith,  executor 
of  the  last  will  and  testament  of  George  Harrison,  de- 
ceased, against  Alexander  Harrison,  Audley  Harrison  and 
others,  the  heirs  of  Audley  Harrison  and  Elizabeth  Har- 
rison, both  then  being  dead.  The  bill  alleges  that  Aud- 
ley Harrison  died  intestate,  in  1852,  seized  and  possessed 
of  a  large  real  and  personal  estate;  that  a  few  years  after 
his  death,  by  a  judicial  decree,  the  homestead  and  six 
hundred  acres  of  land  was  publicly  sold,  and  that  George 
Harrison,  the  administrator  and  the  testator  of  complain- 
ant, became  the  purchaser,  and  the  title  was  duly .  vested 
by  decree,  "  leaving  the  residue  of  dower  land  unsold ;" 
that  George  Harrison,  before  his  death,  in  1859,  sold  the 
said  homestead  of  six  hundred  acres  to  Elizabeth  Har- 
rison, the  widow  of  his  intestate,  for  the  sum  of  ?5,000, 
for  which  she  and  the  defendant,  Alexander  Harrison, 
executed  two  notes,  the  one  for  ?3,000,  and  the  other  for 
$2,000,  and  that  said  George  Harrison  executed  a  deed 
for  the  benefit  of  the  said  Elizabeth  and  her  five  chil- 
dren, Alexander,  Julia,  Audley,  Mary  and  Thomas;  that 
afterwards,  at  the  September  Term,  1859,  of  the  Chan- 
cery Court  at  McMinnville,  said  contract  was  presented 
for  confirmation,  and  was  confirmed,  and  that  $3,000  of 
said  money  was  thus  invested  for  and  belonged  to  de- 
fendants, Audley,  Mary  and  Thomas,  leaving  the  second 
note  unpaid;    that   said   Elizabeth    and  Alexander    were 
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placed  in  possession  and  have  held  the  same  ever  since. 
The  bill  prays  for  "the  sale  of  the  land^  or  so  much 
thereof  as  may  be  necessary  to  enforce  the  vendor^s  lien 
for  the  un})aid  note  of  $2;000. 

In  the  decree  of  confirmation  referred  to  in  said  bill, 
it  appears  that  Elizabeth  Harrison  was  the  guardian  of 
her  said  children,  Audley,  Mary  and  Thomas  Harrison, 
and  that  the  $3,000  paid  was  the  money  of  her  said 
wards. 

The  bill  is  answered  by  Audley  and  Alexander  Har- 
rison, separately.  The  former  answers  on  the  2nd  of 
September,  1865,  admitting  the  charges  of  the  bill  to  be 
true,  alleging  that  his  brother  and  co-defendant,  Alexan- 
der, had  for  many  years,  had  possession  of  the  land,  en- 
joying the  rents  and  profits,  and  committing  waste  there- 
on, and  closes  with  a  prayer  for  an  account  thereof.  Al- 
exander Harrison  answered  on  the  6th  of  January,  1866, 
alleging  that  the  proceeding  by  the  complainant  was  but 
a  continuation  of  a  series  of  frauds,  beginning  in  the 
fraudulent  devices  by  which  the  probate  of  his  father^s 
will  had  been  set  aside,  and  he  and  his  brothers  and  sis- 
ters of  the  whole  blood,  defrauded  and  swindled  out  of 
the  estates  devised  to  them  under  said  will;  that  the  land 
for  which  the  note  was  executed  was  his  own  land,  and 
that  at  the  time  of  the  execution  of  said  note  he  was 
young,  and  ignorant  of  the  facts  and  unconscious  of  his 
rights;  that  the  complainant's  testator,  George  Harrison, 
who  had  assumed  the  trust  as  executor  of  his  father^s 
will,  had  combined  with  the  other  parties,  and,  by  threats 
and  intimidation,  had  coerced  his  mother  to  consent  to  a 
verdict   against  the  validity  of  said  will;   that  he,  at  the 
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time  said  issue  was  submitted  to  the  jury,  was  only  four- 
teen years  of  age,  his  brother  Audley,  ten  years  of  age, 
and  his  brother  Thomas,  six  years  of  age,  and  with  no 
guardian  or  protector  to  look  after  their  rights. 

On  the  8th  of  January,  1866,  the  said  Alexander,  for 
himself,  and  as  next  friend  of  his  brother  Thomas,  who 
was  yet  under  age,  filed  his  original  and  cross  bill,  in 
which  Audley  Harrison  joins  as  complainant  against  the 
complainant  in  the  original  bill,  and  all  others,  the  heirs 
and  distributees  of  Audley  Harrison,  deceased,  in  which 
these  charges  are  more  fully  elaborated.  The  bill  charges 
that  the  complainants,  who  were  all  of  tender  years  when 
their  father's  will  was  set  aside,  have  but  lately  come  to 
a  knowledge  of  their  wrongs;  that  the  complainant,  Aud- 
ley, in  making  his  answer  to  the  original  bill  of  Har- 
rison Smith,  executor,  had  been  induced  to  admit  the 
charges  thereof  in  ignorance  of  his  rights,  and  by  the  as- 
surance of  complainant  that  it  would  be  better  for  him 
to  answer  in  that  way;  that  the  same  solicitor  who  drew 
his  answer,  also  prepared  the  original  bill  against  him. 
The  said  Alexander,  for  himself  and  his  co-complainants, 
avers  that  the  said  Audley  is  of  imbecile  mind,  and  the 
said  Thomas  of  tender  years,  and  the  easy  victim  of  im- 
posture; and  asks  the  protection  of  the  Court  against  all 
interference  with  them  by  defendants,  pending  this  liti- 
gation. 

The  bill  assumes  to  give  a  historical  narrative  of  the 
wrongs  suffered  by  complainants,  since  the  death  of  their 
father,  at  the  hands  of  their  brothers  and  sisters  of  the 
half  blood,  and  calls  for  a  discovery  and  answer  to  its 
charges.      It   avers  that  their   father  was  of  sound   and 
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disposing  mind  at  the  time  of  the  making  of  the  will; 
that  the  said  will  was,  in  every  respect,  valid;  that  the 
same  was  regularly,  and  without  objection,  submitted  to 
probate;  that  soon  thereafter  the  defendants  ^^set  about 
devising  means  to  destroy  the  will,  and  knowing  that 
complainant's  mother  was  the  only  person  interested  in 
the  will  who  could  or  would  stand  in  the  way  of  their 
purpose,  they  commenced  a  war  upon  her,  threatening  to 
kill  her  and  burn  her  house  if  the  will  was  established ;" 
that  they  finally  drove  her,  a  good,  but  weak  and  irreso- 
lute woman,  into  a  compromise,  by  which  it  was  agreed 
that  the  will  should  be  set  aside,  and  that  the  property 
devised  and  bequeathed  to  complainants  should  revert  to 
the  estate,  to  be  divided  under  the  laws  of  descent  and 
distribution;  that  when  the  hour  for  the  will  case  ar- 
rived, it  was  ascertained  that  the  will  was  suppressed  or 
destroyed,  and  a  copy  was  substituted  by  consent;  that 
though  all  parties  were  present  at  the  trial,  and  the  wit- 
nesses for  the  will  were  present  ready  to  sustain  it,  yet 
no  testimony  was  adduced;  and  the  judgment,  thus  ob- 
tained by  fraud,  was  rendered,  setting  aside  the  will ;  that 
George  Harrison,  "the  leader  in  these  frauds,"  became 
administrator;  that  the  whole  estate  had  been  sold  and 
bought  by  the  very  persons  most  active  in  procuring  said 
fraudulent  verdict  and  judgment;  that  the  said  George 
Harrison,  though  the  administrator  procuring  the  order 
for  the  sale  of  said  lands,  bought  part  of  the  same  him- 
self, and,  still  further  to  complicate  his  fraudulent  con- 
trivances, sold  said  lands  to  complainant's  mother,  the 
complainant,  Alexander,  subscribing  said  note  for  the  pur- 
chase money  while  a  minor^  and  in  utter  ignorance  of  his 
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rights.  The  bill  further  charges  that  since  this  litigation 
was  begun,  some  of  said  defendants  have,  by  menaces 
against  complainants,  Audley  and  Thomas,  and  by  suing 
complainant  for  a  large  amount  of  damages  for  an  al- 
leged assault  and  battery,  sought  to  intimidate  complain- 
ants, and  to  compel  them  to  desist  from  the  further 
vindication  of  their  rights.  The  bill  prays  that  said  ver- 
dict and  judgment  upon  the  issue  devisavii  vel  non^  be  set 
aside  and  annulled  for  fraud,  and  that  said  will  be  set  up 
and  established;  that  defendants  be  required  to  account 
for  all  moneys  or  other  property  of  complainants  which 
went  into  their  hands  under  said  fraudulent  contrivances, 
and  that  all  orders  and  decrees  touching  said  estate,  and 
the  sales  and  transfer  of  property  thereunder,  be  annulled 
and  avoided. 

The  answer  of  the  defendants  is  joint,  and  denies  ail 
charges  of  fraudulent  intentions  or  contrivances  in  r^rd 
to  the  contest  of  said  will.  It  asserts  that  the  whole 
proceeding  was  in  good  faith,  and  done  upon  a  thorough 
consideration  by  the  parties  and  their  counsel,  of  what 
was  for  the  best  interest  of  all.  The  defendants  avow 
that  they  felt  keenly  the  "unequal  and  iniquitous"  dis- 
tribution attempted  by  said  supposed  will;  but  they  deny 
that  they  resorted  to  force,  threats,  or  fraudulent  devices, 
to  coerce  the  mother  of  complainants  to  consent  to  the 
setting  aside  of  said  will.  They  admit  that  at  the  time 
of  the  trial  of  the  issue  devisavii  vel  non,  one  of  the  coun- 
sel for  the  contestants  had  the  will  in  his  possession,  or 
that  the  same  was  found  after  his  death,  among  the  pa- 
pers; that,  with  the  exception  of  the  disposition  of  one 
promissory  note  for  a  very  small  amount,  the  administra- 
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tion  of  said  estate,  has  been  closed,  and  the  estate  distrib- 
uted; that  complainants  have  received  their  share,  and 
that  the  complainant,  Alexander,  who  is  an  immoral,  dis- 
solute and  mischievous  person,  had  long  since  squandered 
his  share,  and  should  not  be  allowed  to  disturb  said  dis- 
tribution, without  accounting  for  the  large  sums  of  money 
and  the  valuable  property  he  has  received  and  squandered; 
that  pending  the  litigation  about  the  will,  the  complain- 
ant, Alexander,  and  his  mother,  in  some  manner  not  in- 
dicated in  the  bill,  nor  shown  in  the  proof,  caused  the 
death  of  a  valuable  negro  woman,  named  Sarah;  that  the 
said  Alexander,  since  he  came  of  age,  and  since  his  moth- 
er's death,  and  after  he  had  become  acquainted  with  all 
the  facts  connected  with  the  trial  of  the  will  case,  had 
offered  to  pay  the  note  of  $2,000;  that  two  of  the  ne- 
groes given  by  the  will  to  the  children  of  the  first  mar- 
riage, had  been  given  by  the  alleged  compromise  to'  tibe 
complainant,  Alexander,  and  his  mother.  The  answer 
embodies  a  demurrer,  in  which  several  causes  of  demurrer 
are  assigned,  which,  in  the  view  we  have  taken  of  this 
case,  are  not  necessary  to  be  stated.  The  answer  con- 
cludes with  a  positive  denial  of  all  fraudulent  combina- 
tion among  the  defendants,  or  fraudulent  intent  on  the 
part  of  any  one  of  them  to  do  the  complainants  a  wrong, 
and  reiterates  the  statement  that  the  contest  was  made  in 
good  faith ;  that  able  lawyers  were  in  good  faith  employed 
on  either  side,  with  a  view  to  a  fair  and  honorable  liti- 
gation upon  the  issue  deviaavit  vel  non;  that  the^  suit 
threatened  to  be  a  serious  and  angry  one;  that  the  will 
itself  was  'ambiguous  and  uncertain  in  some  of  its  devises; 
that  the  title  of  some  of  the  property  devised  was  not  in 
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the  testator;  that  ia  view  of  all  these  facts^  the  counsel 
and  parties  on  both  sides,  looking. to  the  best  interest  of 
all  concerned,  and  deprecating  the  result  of  a  long  and 
angry  litigation  about  the  will,  and,  if  the  same  was  es- 
tablished,  dreading  the  burden  of  future  suits  to  settle  its 
construction,  advised  and  adopted  a  compromise,  which 
resulted  in  the  verdict  and  judgment  complained  of,  and 
in  the  subsequent  fair  and  equitable  distribution  and  par- 
tition of  the  personal  and  real  estate  of  Audley  Harrison. 

We  have  given  the  substance  of  all  the  material  aver- 
ments and  charges  of  the  bill  and  answer,  omitting  many 
which  are  not  deemed  important  for  the  iull  apprehen- 
sion of  the  equities  of  the  parties  as  presented  in  the 
pleadings. 

At  the  April  Term,  1868,  of  the  Chancery  Court  at 
McMinnville,  the  cause  was  heard,  and  there  was  a  decree 
for  the  complainants  in  the  cross  bill,  Alexander,  Audley 
and  Thomas  Harrison.  By  said  decree,  the  proceeding  in 
the^Circuit  Court  in  the  issue  deviaavit  vd  non,  was  de- 
clared to  be  null  and  void,  having  been  procured  by  the 
fraudulent  devices  of  George  Harrison  and  the  contesants ; 
that  the  same  was  not  binding  on  the  complainants,  who 
were  minors^  and  not  parties  to  said  litigation.  The  pro- 
bate of  the  will  of  Audley  Harrison,  in  common  form  in 
the  County  Court  of  Warren,  was  declared  to'  be  in  full 
force  and  vigor,  and  the  same  is  reinstated.  All  subse- 
quent sales,  transfers  and  distributions  of  said  estate,  were 
declared  to  be  null  and  void,  and  proper  accounts  were 
ordered  for  the  adjustment  of  the  equities  of  the  parties, 
so  as  to  restore  them,  as  near  as  may  be,  to  their  rights 
under  said  last  will  and  testament.    The  original  bill  of 
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Harrison  Smithy  Ex.^  was,  by  said  decree^  dismissed;  and 
the  note  for  $2,000,  of  complainant,  Alexander,  ordered 
to  be  surrendered  for  cancellation.  The  costs  of  the 
cause  were  adjudged  against  the  defendants,  and  a  lien 
declared  upon  the  land  of  complainants  for  the  fees  of 
their  solicitors,  the  amount  of  which  was  ascertained  in 
the  decree.      The  defendants  appealed. 

The  great  body  of  the  proof  taken,  and  much  of  the 
argument  here,  is  upon  the  question  whether  the  instru- 
ment in  controversy  was  or  was  not  the  last  will  and  tes- 
tament of  And  ley  Harrison;  and  in  the  peculiar  and 
rather  extraordinary  aspect  in  which  the  rig^hts  of  the 
parties  are  presented,  we  are  unable  to  see  how  the  con- 
sideration of  that  question  can  be  ignored  or  avoided. 
But  we  can  not,  and  do  not,  undertake  to  decide  upon 
the  validity  of  the  will  as  a  testamentary  paper.  While 
the  court  of  equity  is  not  the  forum,  for  the  trial  of  an 
issue  devisavU  vd  non^  yet,  in  a  controversy  like  this, 
where  its  jurisdiction  is  invoked  on  account  of  its  efiS- 
cient  remedial  powers  in  such  cases,  it  could  take  no 
contracted  view  in  tracing  the  footprints  of  fraud;  but, 
in  order  to  the  exact  adjustment  of  the  equities  of  these 
parties,  its  scrutiny  would  necessarily  reach  back  to  the 
beginning  of  this  unhappy  family  feud;  for  the  ultimate 
disposition  of  the  cause  must  not  be  made  to  depend 
upon  an  isolated  transaction  in  the  history  of  this  litiga- 
tion, but  upon  the  equities  of  these  parties,  as  they  have 
existed  from  the  inception  of  this  controversy. 

The  Court  is  asked,   on   the  one  side,  to  declare  the 
proceeding  in  the  Circuit  Court  of  Warren  county  fraud- 
ulent and  void,  and  to  reinstate  the  probate  in  common 
16 
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form  of  the  will  of  Audley  Harrison,  or  to  declare  that 
the  same  is  in  full  force  and  vigor.  On  the  other  hand, 
it  is  insisted  that  the  trial  of  the  issue  demmvU  vd  non 
in  the  Circuit  Court  was  in  the  nature  of  a  proceeding 
in  rem,  and  that  the  result  is  conclusive  against  all  per- 
sons and  parties  in  interest,  whether  sui  juris  or  other- 
wise, and  whether  parties  of  record  or  not  parties.  And 
in  this  view,  the  Court  is  asked*  to  dismiss  the  complain- 
ant's cross  bill,  and  remit  the  parties  to  the  same  status 
in  which  that  litigation  found  them;  or,  if  that  can  not 
be  done,  to  remand  this  cause  to  the  Qrcuit  Court  for  a 
re-trial  upon  the  issue  deviaavU  vd  non.  It  has  been  cor- 
rectly assumed  in  argument,  that,  if  a  court  of  equity  has 
jurisdiction  to  set  aside  the  judgment  of  the  Circuit  Court 
for  fraud  and  set  up  the  will,  then  it  has  jurisdiction  for 
all  purposes  in  adjusting  the  equities  of  these  parties,  as 
they  are  affected  by  said  fraudulent  judgment.  That  the 
Court  has  this  jurisdiction,  is  not  an  open  question  here. 
It  is  well  settled,  that,  a  court  of  equity  grants  relief  not 
only  against  deeds,  writings  and  solemn  assurances,  but 
against  judgments  and  decrees  obtained  by  fraud  and  im- 
position. Reigcd  v.  Wood,  1  John.  Ch.  R.,  402;  1  Story 
Eq.  Jur.,  §  252;  7  Hum.,  391. 

Fraud  vitiates  and  avoids  all  human  transactions,  from 
the  solemn  judgment  of  a  court  to  a  private  contract. 
It  is  as  odious  and  as  fatal  in  a  court  of  law  as  in  a 
court  of  equity.  It  is  a  thing  indefinable  by  any  fixed 
and  arbitrary  definition.  In  its  multiform  phases  and 
subtle  shapes,  it  baffles  definition.  It  is  said,  indeed,  that 
it  is  part  of  the  equity  doctrine  of  fraud  not  to  define 
it,  lest  the  crafib  of  men  should  find  ways  of  committing 
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fraud  which  might  evade  such  a  definition.     In  its  most 
general  sense,   it  embraces   all   '^acts,   omissions,  or  con- 
cealments  which  involve  a  breach  of  l^al  and  equitable 
duty,  trust  or  confidence  justly  reposed,  and  are  injurious 
to  another,   or   by   which   an    undue  and   unconscientious 
advantage   is   taken   of  another."      1   Bouv.  L.  D.,  613. 
A  judicial   proceeding   in    rem,    while    generally    binding 
upon  all  persons,  is  no  more  free  from  the  fatal  taint  of 
fraud   than   a   proceeding  in  personam,   or   an   individual 
contract*     When  once  shown  to  exist,  it  poisons  alike  the 
contract  of  the  citizen,   the  treaty  of  the  diplomat,   and 
the  solemn  judgment  of  the  court.      It  was  observed  by 
Lord  Hardwick,  that,  in  a  court  of  equity  fraud  may  be 
presumed    from    circumstances,    but  in    law   it    must    be 
proved.     2  Ves.  Ch.,  155.     The  more  modern  doctrine  is, 
that  courts  of  equity  will  grant  relief  upon  the  ground  of 
fraud,    established   by   a  degree  of   presumptive   evidence 
which  courts  of  law  would  not  deem  sufficient  proof  for 
their  purposes;  that  a  higher  degree,  not  a  different  kind 
of  proof,  may  be  required  by  courts  of  law  to  make  out 
what  they  will  act  upon  as  fraud.     Both  tribunals  accept 
presumptive  or  circumstantial  proof,  if  of  sufficient  force. 
1  Bouv.  L.  D.,  613.      And  among   the  special   cases   of 
frauds  against  which  a  court  of  equity  will  relieve,  Mr. 
Story  enumerates  frauds  in  verdicts,  judgments,   decrees, 
and  other  judicial  proceedings.     1  Story  Eq.  Jur.,  §  252. 
A  trustee  can  do  no  act  inconsistent  with  his  trust  or 
injurious  to  his  cestui  qui  trusty  and  if  he  takes  a  personal 
benefit    by    such   act,   a  fraudulent    intent  will    be  pre- 
sumed upon  very  slight  proof.     Thus,  one  who  assumes 
the  execution  of  a  will  takes  upon  himself  a  solemn  trust, 
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in  which  his  duties  and  his  obligations  are  clearly  defined 
by  law.  It  is  said  by  this  Court  that  he  is  bound  to 
maintain  the  validity  of  the  will,  if  it  be  assailed,  by  the 
employment  of  counsel  and  the  production  of  proof,  and 
if  he  combines  with  others  to  defeat  it,  and  it  is  set  aside, 
those  interested  in  its  establishment,  not  being  parties, 
mav  file  their  bill  to  have  it  established:  and  that  when 
a  court  of  equity  sets  aside  the  finding  on  an  issue  f/c- 
oisavit  vel  noUy  against  a  will  which  has  been  previously 
proven,  the  probate  is  reinstated,  and  the  parties  to  the 
suit  in  equity  are  concluded  by  a  restoration  of  the  pro- 
bate. John  V.  Tate,  7  Hum.,  388;  et  vid,  Buchanan  v. 
Mailoch,  8  Hum.,  390. 

This  Court,  then,  having  the  undoubted  jurisdiction  to 
inquire  whether  the  probate  of  the  will  of  Audley  Har- 
rison was  set  aside  and  vacated  by  reason  of  the  fraudu- 
lent practices  of  the  defendants,  has  jurisdiction  for  all 
purposes  in  the  settlement  of  the  rights  of  these  parties 
growing  out  of  that  result.  And  in  the  exercise  of  that 
jurisdiction,  it  must  consider  the  factum  of  the  will  itself, 
not  to  assume  the  prerogative  of  a  court  of  law  in  de- 
termining the  issue  deviaavit  vel  non;  but  in  order  to  as- 
certain whether  the  equities  of  the  parties  demand  that 
the  cause  be  remanded  for  a  re-trial  on  that  issue,  or 
whether  the  proper  judgment  should  be,  that  the  first  pro- 
bate be  reinstated.  This  is  not  a  case  in  which,  in  the 
language  of  Chancellor  Walworth,  the  part  over  which 
this  Court  has  an  unquestionable  jurisdiction,  necessarily 
draws  to  it  the  decision  of  the  question  as  to  the  validity 
of  the  will.  Brmoa  v.  Idley,  6  Paige  Ch.  R.,  50.  With 
that  question  this  Court  has  nothing  to  do.     But  ^vithout 
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wandering  from  the  proper  sphere  of  a  court  of  equity, 
we  must  yet  briefly  review  the  circumstances  from  the 
b^inning,  which  have  culminated  in  the  alleged  fraud- 
ulent proceeding  in  the  Circuit  Court,  in  order  to  under- 
stand the  precise  equities  of  these  parties. 

The  learned  counsel  on  both  sides  have  happily  an- 
ticipated this  necessity  in  the  adjudication  of  this  cause, 
and  have  addressed  themselves  with  great  ability  to  the 
examination  of  the  equities  of  the  parties  from  the  be- 
ginning. And  to  demonstrate  these  equities,  the  greater 
part  of  the  vast  volume  of  proof  taken  in  the  cause,  has 
been  directed. 

While  the  fairness  and  justice  of  the  family  settle- 
ment and  compromise  agreed  upon  between  the  parties, 
can  not  in  any  degree  affect  the  rights  of  these  com- 
plainants, who  were  not,  and  could  not  be,  parties  thereto, 
we  may  concede  tliat  most  of  the  parties  acted  in  good 
faith  and  upon  their  best  judgment  as  to  what  was  for 
the  best  interests  of  both  the  complainants  and  defend- 
ants. If  it  be  true,  as  alleged  in  the  answer,  that  the 
counsel  on  both  sides,  who  are  known  to  be  honorable 
men,  had,  with  a  view  to  prevent  a  long  and  angry  liti- 
gation in  having  the  will  established,  and  to  avoid  the 
burdens  of  the  many  suits  which  might  follow  to  set- 
tle its  construction,  advised  the  compromise  which  was 
adopted,  then  we  might  almost  commend  the  motive  if 
we  condemn  the  imprudence  of  one  of  them,  who,  it  is 
said,  suppressed  the  original  will,  and  of  whom  we  are 
unwilling  to  believe  that  he  could  have  been  actuated 
by  any  corrupt  or  fraudulent  purpose. 

The   will  of  Audley  Harrison   has   been   characterized 
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by  the  defendants,  who  are  his  children,  as  an  "unequal 
and  iniquitous"  disposition  of  his  property.  The  mere 
fact  that  a  testamentary  paper  is  unfair  and  inequitable, 
of  itself,  furnishes  no  reason  to  repudiate  that  paper  as  a 
valid  testamentary  act.  As  an  isolated  fact,  it  can  only 
generate  a  bare  suspicion  that  there  has  been  on  the  one 
hand  fraud  and  improper  influences  in  procuring  the  will, 
or  on  the  other,  a  want  of  that  disposing  mind  without 
which  there  can  be  no  will.  It  may  be  observed  that 
there  is  among  juries  of  the  present  day,  and  especially 
in  this  State,  a  mischievous  proclivity  to  set  aside  wills 
on  the  slightest  grounds,  if  there  be  the  semblance  of 
inequality  in  the  testamentary  dispositions.  Though  it 
springs  from  an  instinct  of  natural  justice,  yet  nothing 
could  be  more  pernicious  in  its  consequences.  The  har- 
mony of  the  domestic  hearth,  the  reverence  due  to  parental 
authority,  the  comfort  of  decrepit  old  age,  the  filial  piety 
of  youth,  the  inducement  to  industry  in  the  acquisition  of 
property,  all  more  or  less  depend  upon  the  sanctity  of  the 
testament,  and  the  valued  and  unrestrained  prerogative  of 
the  citizen  in  disposing,  upon  his  own  volition,  of  the 
property  he  has  acquired  by  long  years  of  honorable  toil. 
It  was  observed  by  an  eminent  jurist  of  this  State, 
that  here,  where  the  laws  dispose  of  estates  in  a  manner 
so  consonant  to  the  principles  of  justice  and  the  feelings 
of  an  enlightened  community,  there  can  be  no  reason 
why  the  courts,  by  an  over-solicitude  to  establish  wills, 
should  so  greatly  expose  the  heirs  and  next  of  kin  to 
be  defrauded.  Suggett  v.  Kitchelly  6  Yerg.,  430.  This 
remark,  as  it  was  intended  in  that  case,  was  eminently 
right  and  proper;   but,    as   interpreted   in  others,  it  has 
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been  most  prolific  of  mischief.  The  object  of  the  law 
of  descent  and  distribution  was  certainly  to  provide  for 
a  just  and  equitable  distribution  of  the  estates  of  such 
persons  as  should  die  intestate  among  the  heirs  and  dis- 
tributees who  are  entitled  to  the  property.  It  reserved 
to  the  citizen^  however^  the  right  to  dispose  of  his 
whole  estate  by  last  will  and  testament;  and  this  is 
among  the  rights  held  most  sacred  by  the  law.  It  is 
among  the  boasts  of  our  fervid  freedom,  that^  in  the  ex- 
ercise of  that  right,  he  may,  if  he  chooses,  ignore  the 
claims  of  wife,  children,  parents,  brothers  and  sisters;  and 
he  may  adopt  as  the  object  of  his  bounty  some  stranger 
to  his  blood,  and  thus  repudiate  the  dearest  ties  of  grati- 
tude and  affection. 

If  it  be  true,  as  intimated  in  the  proof,  that  Audley 
Harrison,  after  his  second  marriage,  did  not  get  along 
very  harmoniously  with  the  children  of  his  first  mar- 
riage, then  the  will  is  a  marvel  of  parental  leniency,  as 
only  one  of  them  is  entirely  disinherited;  and  the  reason 
of  the  old  man's  long-cherished  purpose  as  to  her  is 
abundantly  shown.  This  is  Nancy  Hennessee.  It  seems 
from  the  proof  that,  at  the  time  of  the  preparation  of 
the  will,  the  testator  was  very  ill  and  much  under  the 
influence  of  opiates.  But  the  law  takes  no  cognizance 
of  mere  physical  infirmity  as  an  objection  to  a  will,  if 
the  disposing  mind  be  manifest.  Nailing  v.  Nailing^  2 
Sneed,  630.  He  would  sleep  most  of  the  time.  When 
it  was  announced  that  the  draftsman  of  the  will  had 
arrived,  he  turned  over  in  bed  and  said  to  his  wife 
who  was  sitting  by  the  bed-side:  "I  have  long  intended 
to  write   my   will.      I   now   intend    to    do  it;    for    they 
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will  take  everything  from  you  and  your  children.  I 
intend  to  fix  it  so  they  can  not  do  it/^  He  then  pro- 
ceeded to  dictate  the  terms  of  the  will.  He  would  fall 
asleep  in  the  intervals  of  writing,  and  on  being  aroused 
again,  he  would  call  for  the  reading  of  what  had  been 
written;  then  dictate  another  item,  and  so  on  to  the 
close.  When  the  will  was  witnessed  and  published,  it 
was  read  over  to  him  while  he  sat  up  in  bed,  and  he 
said  it  was  about  as  good  as  he  could  make  it.  In  the 
course  of  its  preparation  he  said  he  did  not  wish  Mrs. 
Hennessee  to  have  any  of  his  estate.  His  wife  observed 
that  she  had  raised  Mrs.  Hennessee,  and  asked  him  to 
make  her  equal  with  the  rest.  But  he  was  obdurate 
and  determined.  His  wife  also  reminded  him  that  he 
had  forgotten  Nelly  McGregor,  also  a  child  of  his  first 
marriage;  and  she  was  remembered  in  the  will.  In 
his  last  hours  the  testator  was  irritable.  The  defend- 
ant, Milly  Smith,  one  of  the  children  of  the  first  mar- 
riage, who  was  made  a  witness  for  defendants,  testified 
as  follows:  "My  step-mother  handed  the  will  to  him  to 
sign.  I  heard  my  father  say,  ^Give  it  here;  if  I  do 
not  sign  it  very  soon,  it  will  be  too  late.  I  don't  know 
but  it  is  too  late  now.'  My  father  said  to  me  that  I 
would  have  to  help  him  up  and  sit  at  his  back.  My 
step-mother  handed  him  the  will.  He  remarked  that  for 
one  cent  he  would  not  sign  it  to  save  her  life,  as  he  did 
not  know  what  was  in  it,  nor  did  he  care.  He  signed 
it,  and  said  he  did  not  know  whether  he  had  done  it 
or  not,  or  whether  it  would  do  or  not.  After  he  laid 
down  he  remarked  that  she  was  crying  and  whining 
around  him,  and  that  he  did  not  know  what  itwas  for.'' 
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It  is  stated,  however,  that  the  testator  dictated  the 
whole  will  himself,  except  at  the  suggestion  of  his  wife 
he  changed  the  bequest  of  a  negro  to  one  of  his  sons 
by  substituting  another  in  his  stead,  in  conformity  with 
what  seems  to  have  been  his  previously  expressed  inten- 
tion. He  now  and  then,  according  to  the  testimony, 
asked  the  puggestions  of  his  wife;  but  she  refused  to 
give  them,  except  to  intimate  her  choice  as  to  certain 
sheep  and  hogs  which  were  the  subject  of  bequest  at  the 
moment.  It  was  stated  by  the  subscribing  witness  and 
others,  that  the  testator  was  a  man  of  firm  and  deter- 
mined character;  that,  though  physically  feeble,  he  was 
thoroughly  at  himself  when  the  will  was  dictated  and 
prepared;  and  that  on  the  day  after  the  scene  related  by 
Milly  Smith,  while  sitting  up  in  bed,  he  had  the  will 
read  to  him;  said  it  was  as  good  as  he  could  make  it, 
and  requested  the  witness  to  attest  it  as  his  w^ill.  It  is 
stated,  also,  that  he  was  devotedly  attached  to  his  wife, 
and  that  his  greatest  trouble  in  dying  was  in  parting 
with  her.  That  his  wife  should  have  been  anxious  to 
have  the  will  written,  and  her  children  and  herself  pro- 
vided for,  was  most  natural,  and  not  improper;  that  she 
used  any  fraudulent  or  undue  influence  to  have  herself 
and  her  children  preferred,  it  is  not  proper  to  be  in- 
quired of  in  this  proceeding. 

It  was  among  the  quaint  sayings  of  Swinburne,  that 
it  is  not  unlawful  for  a  man,  by  honest  intercessions  or 
modest  persuasions,  to  procure  either  another  person  or 
himself  to  be  made  executor;  neither  is  it  altogether  un- 
lawful for  a  man,  even  with  fair  and  flattering  speeches, 
to  move  the  testator  to  make  him  his  executor,  or  to  give 
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him  his  goods.  Redf.  on  Wills,  519.  And  it  is  said  that 
the  influence  to  render  a  will  void  must  be  intentionally 
exercised,  so  as  to  overcome  free  agency,  by  the  seduction 
of  flattery,  importunity,  false  information,  or  menaces. 
The  influence  resulting  from  habitual  confidence,  or  even 
deference,  on  the  part  of  the  testator,  acquired  by  afTec- 
tionate  attentions  or  general  kindness,  will  not  be  suffi- 
cient for  that  purpose,  unless  addressed  to  a  mind  of  un- 
resisting imbecility,  and  which  has  lost  the  power  of  self- 
direction.     Martin  v.  Teague,  2  Speerdf.   268. 

In  the  view  we  have  taken  of  this  case,  we  do  not 
think  it  a  proper  case  to  be  remanded  for  a  re-trial  of 
the  issue  devisavit  vel  non,  even  if  that  question  were  prop- 
erly before  us,  in  the  state  of  the  pleadings. 

It  remains  to  consider  the  efl^ect  of  the  proceeding  in 
the  Circuit  Court  of  Warren  county,  by  which  the  will 
of  Audley  Harrison  was  set  aside  and  destroyed.  George 
had  assumed  the  execution  of  his  father's  will.  The 
widow,  who  is  described  as  a  weak  and  irresolute  wo- 
man, was  nominally  an  executrix,  but  George  Harrison 
was  the  active,  leading  spirit,  controlling  the  afluirs  of 
his  father's  estate.  A  message  from  his  dying  father,  had 
overtaken  him  on  the  piazza  of  his  father's  house.  The 
old  man  wished  to  know  if  George  would  become  his  ex- 
ecutor, if  not  required  to  give  security.  The  witness 
states  that  George,  after  a  little  reflection,  consented.  In 
a  few  days  he  entered  upon  his  solemn  trust.  He  was 
charged  with  the  interests  and  fortunes  of  his  three  young 
half  brothers  and  two  young  half  sisters,  who  were  un- 
able to  protect  themselves.  He  was  sworn  to  execute  and 
carry  out  his  father's  will.     We   find  him   sending  mes- 
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sages  to  his  step-mother^  admonishing  her  that  if  she  does 
not  consent  to  set  aside  the  will  they  will  give  her  trou- 
ble. He  does  not  threaten  her  himself^  but  he  warns  her 
of  what  others  will  do.  We  find  it  stated  that  others 
are  threatening  to  burn  her  house  if  she  does  not  com- 
promise. Thus  standing  alone,  amid  her  troop  of  little 
children,  she  finally  consented  to  a  compromise,  by  which 
those  children  were  defrauded  of  their  rightful  patrimony. 
The  issue  upon  the  will  is  ready  to  be  tried.  The  sub- 
scribing witnesses  and  all  others  are  present,  and  ready 
to  sustain  the  will.  The  original  script  is  lost,  and  can 
no  where  be  found.  It  is  ascertained,  afterwards,  to  have 
been  in  the  possession  of  one  of  the  counsel.  The  Court 
suggested  that  a  copy  from  the  records  of  the  County 
Court  would  answer.  A  copy  was  procured.  The  jury 
were  sworn,  and  the  Court  commanded  that  the  trial  pro- 
ceed. George  Harrison,  whose  duty  it  was  to  call  in  his 
witnesses  and  sustain  the  will,  whispered  to  his  counsel, 
instead.  Forrest  and  Paine  and  others,  were  there,  ready, 
it  is  said,  to  establish  the  will  by  their  testimony.  But 
no  witness  was  called  within  the  bar  or  examined. 
George  Harrison  having  whispered-  to  his  counsel,  the 
lawyer  arose  and  addressed  these  words  to  the  Court: 
"^lay  it  please  your  Honor,  we  cannot  sustain  the  will.'' 
At  this  instant,  the  contrivance  was  so  noticeable  and 
patent  to  the  idle  multitude  behind  the  bar,  that  the  wit- 
ness, Martin,  states  that  when  this  scene  occurred  between 
George  Harrison  and  his  lawyer,  a  man  near  him  whis- 
pered these  words  into  his  ear:  "Don't  you  see  that? 
That  makes  George  Harrison  an  heir."    The  jury  at  once 
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pronounced  a  verdict  against  the  will,  upon  which  the 
Court  rendered  judgment,  and  thus  ended  the  trial. 

On  such  a  case  as  this,  the  complainants  have  not 
appealed  for  relief  in  vain  to  a  court  of  equity.  That 
forum  would  defile  its  prestige  as  a  court  of  conscience, 
if  it  gave  its  sanction  to  such  a  transaction.  If  there 
be  one  thing  above  another  which  may  be  said  to  adorn 
the  jurisdiction  of  a  court  of  equity,  it  is  its  jealous  read- 
iness in  vindicating  the  integrity  of  a  trust. 

The  decree  of  the  Chancellor  is,  in  all  things,  affirm- 
ed; the  probate  of  the  will  of  Audley  Harrison  is  rein- 
stated, and  declared  to  be  in  full  force  and  vigor;  aud 
this  cause  is  remanded  to  the  Chancery  Court  at  Mc- 
Minnville,  to  be  proceeded  in  according  to  the  decree  of 
the  Chancellor. 

Afterward,  on  the  14th  of  January,  1871,  the  follow- 
ing opinion  was  delivered: 

A  motion  is  made  at  the  bar  to  remodel  the  decree  in 
this  cause  pronounced  at  a  former  day  of  this  term,  so  as 
not  to  preclude  the  parties  from  ascertaining  by  judicial 
inquiry,  the  true  interpretation  of  the  testator's  will  as  to 
what  particular  lands  or  other  property,  was  devised  or 
bequeathed  by  said  will  to  complaiuants.  The  opinion 
of  the  Court,  heretofore  announced  in  the  cause,  does  not 
preclude  such  an  inquiry;  nor  does  the  decree  of  this 
Court  or  the  court  below;  nor  are  the  parties  precluded 
by  either  from  any  remedy  known  to  the  law,  by  which 
the  validity  of  the  will  itself,  or  the  interpretation  thereof, 
may    be  tested    and    ascertained.       The  doctrine   of   the 
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opinion  is,  that  the  Chancery  Court,  having  jurisdiction 
to  declare  the  judgment  of  the  Circuit  Court  in  setting 
aside  the  will  void  for  fraud,  had  jurisdiction,  also,  to 
adjust  the  equities  of  all  the  parties,  so  far  as  they  are 
affected  by  such  fraudulent  judgment,  and  so  far  as  these 
equities  can  be  considered  in  this  cause  upon  the  state 
of  the  pleadings;  that,  having  ascertained  that  the  paper 
writing  purporting  to  be  the  will  was  once  duly  pro- 
bated, and  that  said  probate  is  still  in  full  force  and 
effect,  it  must  be  treated  as  a  will  until  the  contrary 
be  made  to  appear.  This  was  the  basis  of  the  decree 
below.  The  decree  of  the  Chancellor  was  affirmed  here, 
in  all  things.  But  that  decree  does  not  undertake  to 
interpret  the  will  or  to  designate  the  particular  lands 
intended  to  be  devised  to  the  complainants.  The  writ  of 
possession  decreed  by  the  Chancellor  is  ordered  to  issue 
'to  place  complainants  in  possession  of  the  several  tracts 
of  land  devised  to  them  in  the  will  of  their  ancestor, 
Audley  Harrison."  But  it  does  not  assume  to  designate 
what  land  it  is,  nor  does  it  identify  the  land  as  the  land 
described  in  the  pleadings;  but  it  gives  the  writ  of  pos- 
session for  the  land  devised  by  the  will.  If  the  Sheriff, 
in  executing  said  writ,  seeks  to  put  complainants  into 
possession  of  any  land  not  devised  by  the  will,  the  de- 
fendants have  their  remedy,  which  is  in  no  respect  em- 
barrassed by  the  decree  below,  which  is  in  all  things 
affirmed   by  this  Court. 

The  decree  heretofore  entered  may,  however,  be  so 
changed  as  to  interpret  more  clearly  the  judgment  of 
the  Court,  as   herein  indicated. 


25. 


NASHVILLE: 
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Noah  Wright,  Plaintiff  in   Error,  v,  Anderson  Win- 
ningham. 

1.  Bei^lioerents.     Capture*    Party  advising  or  aiding,     A  capture  of  a 

Federal  soldier  by  Confederkte  soldiers,  under  orders,  does  njt  subject 
a  citizen  giving  aid  and  advice  to  the  CJonfederatea  to  any  civil  liabil- 
ity.   Smith  V.  Braaeltonj  1  Heis.,  44,  reaffiitaed. 

2.  Verdict.    Effect  on  facts.    Verdict  may  be  regarded  as  settling  questions 

of  fact  as  to  which  there  is  conflict  of  proof. 

3.  Evidence.    Relevancy*    Where  a  plaintifi'  captured  during  the  war,  was 

permitted  to  prove  what  prisoners  in  particular  prisons  endured,  with- 
out any  proof  that  he  wa^  kept  at  such  prisons,  the  evidence  was  held 
irrelevant,  and  its  admission  error. 


FROM     OVERTON. 


In  the  circuit  Court,  W.  W.  Goodpasture,  J.,  pre- 
siding. 

E.  L.  Gardenhire,  for  plaintiff  in   error. 

John  P.  Murray,  for  defendant. 

Nelson,  J.,  delivered   the  opinion  of  the   Court. 

On  the  trial  of  this  action  for  trespass,  assault  and 
battery  and  false  impriscnment,  it  was  in  proof  that  the 
defendant  in  error  was  a  soldier  in  the  United  States 
army,  absent  on  leave;  that  George  Threat  and  others, 
who  were  soldiers  in  the  rebel  army,  and  under  the 
command  of  Colonel  F.  H.  Dougherty,  a  regular  officer 
in  the  rebel  service,  were  permitted  by  him  to  go  into 
the  neighborhood  where  defendant  in  error  was;  that 
Threat    and    his    associates    were    expressly   ordered    by 
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their  commanding  officer  to   arrest  and   bring  into  camp 
any    Federal    soldier    iiirhom    they   could    find;    that,   in 
obedience  to   this  order,  they  started   *'on  a  scout;"   and 
learning    that    defendant    in    error    was    at    home,    sur- 
rounded  his   house    about   daylight,    and   captured    him; 
and   that  he   was   guarded   and    taken,   by   way   of  Liv- 
ingston,  to   Chattanooga,    where,  it  may   be   inferred,   he 
was  detained  as  a  prisoner,  some  time   in  the  year  1862, 
but  the  precise  date  of  the   arrest,  and   nature  and   du- 
ration of  the   imprisonment,  are  not  stated  in  the  record. 
It  appears   that    the   plaintiff    in   error   was   not  present 
at  the  arrest;   but  several   witnesses,  as  to  whose  credi- 
bility the  evidence  is  conflicting,  testified  that  the  plain- 
tiff in  error,   who    was   a  rebel,  admitted    that    he    had 
''let  the  soldiers  have  a   horse  and  saddle  and  a    gun, 
to   go  and   capture"   the  defendant   in    error;    expressed 
himself  in   strong   terms   in   favor  of  the   arrest,  and  ap- 
proved  the  same  after  it   was   made.       One  of  the   cap- 
tors  testified   that  the  plaintiff  in   error  was  ignorant  of 
their  intention   to   make  the  arrest;   and   that  they   took 
his  horse  and   gun    without    his    knowledge   or  consent. 
But,    without  critically   weighing   the  credit  of  the  wit- 
nesses or  the  force  of  their  testimony,  it  may  be  assumed, 
after  the  verdict  of  the  jury  in  this  case,  that  there  was 
evidence   to  satisfy  the  jury  that   plaintifl   in  error  aided 
and   abetted    in    making  the   arrest,  and   afterwards  fully 
sanctioned    and   approved  it.       Among  other  things,   the 
Circuit   Judge   instructed   the  jury,  in   substance,  that   if 
the  plaintiff  below    was   a   Federal   soldier,   and   was  ar- 
rested by  Confederate  soldiers,  under  orders  of  their  com- 
mander^ through  the  advice,  information  or  encouragement 
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of  the  plaintiff  in  error,  who  was  a  citizen,  the  fact  that 
the  parties  who  made  the  arrest  were  rebel  soldiers,  act- 
ing under  the  command  of  a  superior  officer  would  be 
no   protection  or  justification  to  the  defendant  in  error. 

Without  particularizing  the  objections  to  this  charge, 
we  hold  that  it  was  contrary  to  the  principles  declared 
in  the  case  of  Stnith  v.  BnizeUoriy  recently  determined  at 
Knoxville,  1  Heis.,  44,  and  that  the  arrest  and  impris- 
onment of  defendant  in  error,  made,,  as  they  were,  in 
obedience  to  the  command  of  a  superior  officer,  were  law- 
ful acts  of  war;  and  that,  in  the  absence  of  proof  of  ex- 
press malice,  the  plaintiff  in  error  was  not  a  trespasser  in 
either  procuring  or  encouraging  such  arrest.  The  prin- 
ciples declared  in  that  opinion  were  very  carefully  con- 
sidered before  they  were  promulgated,  by  the  whole 
Court;  and  satisfied,  as  we  are,  that  they  are  well  sus- 
tained by  reason  and  autliority,  we  do  not  regard  it  as 
our  duty  either  to  modify  or  retract  them. 

It  appears  from  the  record  that  two  witnesses,  who 
had  been  confined  in  rebel  prisons — one  of  them  at  Belle 
Isle  prison,  at  Richmond — were  permitted  to  detail 
their  sufferings  and  bad  treatment  in  those  prisons;  and 
this  in  opposition  to  the  direct  objection  of  plaintiff  in 
error  to  the  admissibility  of  the  evidence,  and,  also,  when 
there  was  no  proof  that  the  defeudant  in  error  was  con- 
fined in  any,  or,  if  in  any,  in  what  prison. 

It  would  be  superfluous  to  cite  authorities  to  show 
that  the  sufferings  and  bad  treatment  of  persons  who 
were  not  parties  to  the  suit,  and  in  no  way  connected 
with  the  cause,  could  not,  upon  any  conceivable  legal 
principle,   be  rightfully   admitted  as  evidence    in   a    suit 
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with  which  such  bad  treatment  and  sufferings  had  no 
earthly  connection.  The  admission  of  such  testimony  was 
a  grave  error.  It  was  foreign  to  the  cause,  but  well  cal- 
culated to  create  prejudice  in  the  minds  of  the  jurors. 

Without  commenting  on  the  verdict  itself,  or  the 
strong  affidavits  presented  on  the  application  for  a  new 
trial,  which  tend  to  show  that  it  was,  in  legal  parlance, 
a  "gambling  verdict,"  we  hold  that  his  Honor,  the  Cir- 
cuit Judge,  erred  in  refusing  to  grant  a  new  trial;  and 
accordingly  reverse  his  judgment  and  remand   the  cause. 


Larkik  Gunter  v.  Samuel  Pattox. 

Confederate  Soldiers.  Not  a  duty  to  desert.  A  Confederate  soldier, 
hired  as  a  substitute  for  a  conscript,  was  not  under  any  obligation  to 
desert,  and  incur  the  penalty  of  desertion. 

2.  Jury.  FranckiM  hates.  To  exclude  a  citizen,  otherwise  qualified,  from 
a  jury,  because  he  did  not  have  a  certificate  as  a  voter,  under  the  fran- 
chise law,  was  error. 

Ca.«es  cited :  Lay  v.  Jluddleston^  1  Heis.,  167;  Nance  v.Haney,  1  Heis.,  177. 


FROM   PUTNAM. 


In  the  Circuit  Court,  before  A.  McClain,  J. 
Holland  Denton,  for  plaintiff  in  error. 
Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Without    detailing    the   amendments    of   the    warrant, 

made  from  time  to  time,  in  the  Circuit  Court,  this  may 
17 
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be  described  as  a  suit  for  damages,  originating  before  a 
Justice,  5th  September,  1865,  against  the  plaintiff  in 
error,  "for  the  taking  and  converting  of  a  horse,"  to  the 
damage  of  the  plaintiff,  below  one  hundred  dollars.  The 
Justices  who  tried  the  cause  rendered  judgment  for  §150, 
from  which  the  plaintiff*  in  error  appealed  to  the  Circuit 
(>ourt  of  Putnam.  Verdict  and  judgment  were  rendered 
against  him,  at  January  Term,  1867,  for  §32.50,  and  costs, 
from  which,  failing  to  obtain  a  new  trial,  he  prosecutes 
this  appeal  to  this  Court. 

The  evidence  contained  in  the  record  establishes,  sub- 
stantially, the  following  facts,  viz: 

Gunter,  the  plaintiff  in  error,  was  a  soldier  in  the  late 
Confederate  army,  having  been  hired  by  one  Whitson, 
who  was  a  conscript,  as  his  substitute,  and  came  home 
upon  furlough  in  1863,  "to  save  his  small  grain."  Upon 
attempting  to  return  to  his  command,  he  was  cut  off  by 
the  Federal  forces,  and  went  back  to  his  home.  Under 
the  authority  of  Brigadier-General  Pillow,  a  Captain  Lowe 
was  at  this  time  engaged  in  raising  a  company  for  the 
Confederate  service,  and  Gunter,  being  afraid  to  fall  into 
the  hands  of  the  Federal  forces,  and  unwilling  to  join 
Lowe's  company,  was,  in  the  language  of  the  witnesses, 
"lying  out,"  for  the  purpose  of  avoiding  both,  but,  be- 
ing discovered  by  Lowe,  was  compelled  to  join  his  com- 
pany, with  which  he  remained  a  short  time,  when  the 
company  was  disbanded.  Lowe's  company  took  horses, 
salt,  and  other  property  from  the  citizens.  Among  oth- 
ers, they  took  the  horse  of  Patton.  Gunter  was  present 
at,  but  did  not  participate  in,  the  taking.  One  witne&s, 
a  brother-in-law  to  Patton,   who  was   not  summoned  till 
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a  short  time  before  the  trial,  states  that  he  afterwaixls 
saw  Guuter,  "along  with  a  portion  of  the  company," 
riding  the  horse,  in  August  or  September,  1863,  and  that 
when  witness  said  the  horse  was  Patton's,  Gunter  "tucked 
down  his  head  and  sneaked  off  into  the  orchard  to  get 
some  apples."  Another  witness  states  that  he  was  with 
the  company  when  the  horse  was  taken,  and  heard  Gun- 
ter urging  Captain  Lowe  to  give  up  the  horse  to  Patton, 
because  he  was  an  old  man  and  lame,  and  says,  Guuter 
"had  nothing  to  do  with  the  taking  of  the  horse." 

The  value  of  the  horse  was  variously  stated  at  from 
§110  to  §140.  It  was  further  shown  in  evidence  that 
the  general  reputation  of  Gunter  for  honesty  and  integrity 
was  good ;  and  his  daughter,  among  other  things,  testified 
that,  while  her  father  was  with  the  company,  she  "heard  him 
speak  of  Captain  Lowe  taking  plaintiff's  horse,  and  about 
the  taking  of  things  from  a  wagon;  and  expressed  himself 
as  being  opposed  to  it,  and  that  he  intended  to  leave  the 
company  on  account  of  the  way  it  was  doing,  and  that 
he  did  leave  the  company  and  lay  out  to  keep  from  going 
any  longer  with  the  company." 

On  this  state  of  facts,  his  Honor,  the  Circuit  Judge, 
instructed  the  jury,  among  other  things,  that  if  the  band 
or  association  of  men  "were  banded  together  for  the  pur- 
pose of  taking  booty,  and  were  marauders,  they  were  as- 
sociated for  an  unlawful  purpose.  If  they  were  associated 
together  for  the  purpose  of  gathering  up  conscripts,  or 
other  Confederate  rebel  soldiers,  for  the  purpose  of  return- 
ing them  to  their  command,  this  also  was  an  unlawful 
purpose;  and  this  was  so  even  though  Lowe,  the  com- 
mander of  the  squad,  may  have  had  a  commission  or  au- 
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tliority  from  some  superior  officer  of  the  rebellion,  author- 
izing him  to  do  this  thing/^  According  to  the  case  of 
Smith  V.  Brazclton,  and  various  other  cases  recently  de- 
termined by  us  at  Knoxville,  we  hold  that,  with  the  ex- 
ception of  the  first  sentence,  this  part  of  his  Honor's 
charge  w^as  erroneous. 

After  declaring  to  the  jury  that  whatever  men  may 
think  of  the  rebellion,  or  say,  in  the  social  circle,  as  to 
the  obligations  of  honor;  treason,  in  legal  contemplation, 
is  a  crime  of  the  highest  grade;  his  Honor  proceeded  to 
state  that  "The  law  demands  of  those  who  are,  against 
their  will,  conscripted  and  thus  drawn  into  the  rebellion, 
to  leave  off  and  escape  as  soon  as,  with  safety,  they  can 
do  so,  and  will  recognize  no  points  of  honor  as  an  excuse 
for  doing  otherwise."  His  Honor  further  charged  the 
]\\Ty  that  if  the  defendant  voluntarily  remained  with  the 
company  after  he  discovered  that  they  were  associated  to- 
gether for  an  illegal  purpose,  "and  the  horse  was  taken 
in  pursuance  of  their  illegal  purpose,  the  defendant  is  lia. 
ble,  even  though,  in  this  particular  instance,  he  actually 
opposed  the  taking  of  the  horse;  for  the  law  will  not  al- 
low that  a  person  may  voluntarily  associate  and  connect 
himself  with  a  band  of  men  confederated  together  for  an 
illegal  purpose,  and  then  excuse  himself  for  what  may 
be  done  in  pursuance  of  the  object  of  the  association,  on 
the  ground  that,  in  the  particular  instance  complained  of, 
he  disapproved  the  act.  If  you  find,  from  the  evidence, 
the  defendant  connected  himself  with  these  men,  and  re- 
mained with  them  through  constraint,  his  will  being  over- 
done,  and  disapproved  the  taking  of  the  horse,  you  will 
find  in  his  favor.     And,  upon  this   point,  you   can   look 
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to  any  peculiarity  in  his  conduct  at  the  time,  in  connec- 
tion with  the  condition  of  the  country,  his  disengaging 
from  their  immediate  presence,  and  again  meeting  with 
them,  and  all  other  features  of  the  testimony  bearing 
upon  this  question." 

The  cases  of  Lay  v.  Huddleston,^  and  Naiic^  v.  Hmiey,'^ 
recently  determined  at  Kuoxville,  were,  in  some  respects, 
similar  to  this;  but  this  is  the  first  case  before  us,  and 
so  far  as  we  are  informed,  the  first  case  before  any  revis- 
ing tribunal^  in  which  it  has  been  virtually  asserted  as 
law,  that  a  soldier  engaged  in  military  service  is  under  a 
legal  obligation  to  become  a  deserter.  Pretermitting,  a.s 
the  Circuit  Judge  directed  the  jury,  all  considerations  of 
"honor,"  the  principle  announced  is  most  startling  when 
considered  only  PS  an  abstract  question  of  law.  Whatever 
difference  may  exist^  in  judicial  opinions,  as  to  the  nature 
of  the  Government  of  the  Confederate  States  of  America, 
or  as  to  the  manner  in  which  belligerent  rights  were  ac- 
quired during  the  late  civil  war,  it  is  now  universally 
conceded  that  such  rights  in  fact  existed,  and  we  will 
not  here  again  consider  the  manner  iu  which  they  were 
acquired.  Under  the  laws  of  war,  as  recognized  and  pro- 
mulgated by  both  belligerents  in  the  late  civil  war,  deser- 
tion from  either  army  was  punishable  with  death;  and  the 
position  that  a  soldier  in  either  army  was  under  a  legal 
obligation  to  incur  this  penalty,  is  simply  monstrous. 
Even  in  England,  (where  the  law  of  treason  was,  in  former 
times,  stretched  to  the  utmost  tension;  and  where  so  vast 
a  variety  of  acts  were  held  to  amount  to  that  offense,  that 

^1  Heia.,  167.  n  Heis.,  177. 


262  NASHVILLE : 


Larkin  Giinter  v.  Samuel  Patton. 


the  framers  of  our  national  Constitution  felt  it  necessary 
to  define  the  crime  with  precision,  and  to  circumscribe  it 
within  narrow  limits,)  it  was  held,  before  the  American 
Revolution,  that  a  temporary  allegiance  was  due  to  a  King 
de  facto,  to  an  usurper,  and  that  any  one  who  compassed 
or  imagined  his  death  was  guilty  of  treason. 

Blackstone,  who  wrote  before  our  Revolution  of  1776, 
and  long  before  our  late  civil  war,  and  whose  opinions 
could  not  by  any  possibility  have  been  influenced  by  any 
events  in  American  history,  declared  that  when  "an  usurp- 
er  is  in  possession,  the  subject  is  excused  and  justified  in 
obeying  and  giving  him  assistance;  otherwise,  under  an 
usurpation,  no  man  could  be  safe,  if  the  lawful  prince  had 
a  right  to  hang  him  for  obedience  to  the  powers  in  being, 
as  the  usurper  would  certainly  do,  for  disobedience.  Nay, 
further,  (continues  this  most  able  and  popular  expounder 
of  the  law,)  as  the  mass  of  people  are  imperfect  judges  of 
title,  of  which,  in  all  cases,  possession  is  privm  facie  evi- 
dence, the  law  compels  no  man  to  yield  obedience  to  that 
prince  whose  right  is,  by  want  of  possession,  rendered  un- 
certain and  disputable,  till  Providence  shall  think  fit  to 
interpose  in  his  favor  and  decide  the  ambiguous  claim; 
and  therefore,  till  he  is  entitled  to  such  allegiance  by  pos- 
session, no  treason  can  be  committed  against  him."  4  Bl. 
Com.,  78,  m.  Vattel  declares,  book  1,  p.  97,  §  202,  that 
"the  State  is  obliged  to  defend  and  preserve  all  its  mem- 
bers, and  the  prince  owes  the  same  assistance  to  his  sub- 
jects. If,  therefore,  the  State  or  the  prince  refuses  or 
neglects  to  succor  a  body  of  people  who  are  exposed  to 
imminent  danger,  the  latter,  being  thus  abandoned,  become 
perfectly  free  to  provide  for  their  own  safety  and  preser- 
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vation  in  whatever  manner  they  find  most  convenient, 
without  paying  the  least  regard  to  those  who,  by  abandon- 
ing them,  have  been  the  first  to  fail  in  their  duty." 

Viewed  in  the  light  of  the  Constitution  and  laws  of 
the  United  States,  and  considering  the  Government  of  the 
Confederate  States  as  a  failure,  there  can  be  no  question 
that  while  said  Government  continued  it  was  a  usurpa- 
tion. But  the  duties  and  obligations  of  citizens  residing 
within  its  limits  were  not,  and  could  not  from  the  ne- 
cessity of  the  caise  be,  the  same  in  a  state  of  war  that 
they  were  in  time  of  peace.  Xew,  but  temporary,  duties 
and  obligations  arose  which,  it  is  impossible  for  sophistry 
to  ignore.  The  authority  of  the  rightful  Government  was 
displaced  by  the  red  hand  of  war.  The  allegiance  of  the 
citizen  was  suspended  so  long  as  the  corresponding  duty 
of  protection  could  not  be  performed  on  the  part  of  the 
Government.  But  when  the  Government  resumed,  and 
was  able  to  maintain  its  authority,  and  to  protect  the 
citizen  against  the  power  of  the  usurper,  the  obligation 
of  allegiance  revived.  Meanwhile,  so  long  as  the  usur- 
pation was  enabled  to  maintain  its  authority,  and  to  com- 
pel or  permit  the  citizen  to  join  its  armies,  and  to  keep 
those  armies  in  the  field,  a  soldier  in  that  service  could 
not  take,  nor  was  he  required  by  any  law,  human  or 
divine,  to  take  upon  himself  the  responsibility  of  deter- 
mining, while  the  war  and  his  relation  as  a  soldier  con- 
tinued, when  it  would  be  safe  for  him,  by  desertion,  to 
brave  the  military  power  that  controlled  him.  If  caught 
in  the  act  of  desertion,  no  fantastic  or  quixotic  notions 
of  sublimated  patriotism  would  save  him  from  the  pen- 
alty of  an  ignominious  death,  and  it  is   unreasonable  to 
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require  that  he  should  incur  such  hazard.  The  charge 
of  his  Honor  was,  in  this  and  other  particulars,  radi- 
cally erroneous;  but  the  errors  are  too  obvious  to  require 
further  discussion. 

The  record  shows  that,  after  each  party  had  exhausted 
his  challenges  in  the  selection  of  the  jury,  two  persons, 
who  were  aduiitted  to  be  in  every  other  resj^ect  qualified, 
were  peremptorily  challenged  by  the  defendant  in  error, 
because  they  had  no  certificates  as  voters,  under  the  re- 
cent franchise  laws,  and  were  excluded  from  serving  on 
the  jury.  We  hold  that  his  Honor  also  "erred  in  this,  as 
those  laws  were,  in  several  of  their  provisions,  ex*  post 
facto,  and  unconstitutional;  but  as  they  have  been  re- 
pealed, and  there  are  other  grounds  of  reversal  in  this 
case,  we  abstain  from  entering  upon  the  wide  field  of 
discussion  which  would  open  before  us  iji  assigning  rea- 
sons for  our  opinion. 

Reverse  the  judgment,  and  remand  the  cause. 


AV^iLLiAM  Hackett,  PlaintifiF  in  error,  v,  Pherabee  J. 

Brown,  by  her  next  friend. 

1 .  Error.     Vercfict.     (hi  dmthtful  -proof.     A  doubt  as  to  tlie  correctness  of  a 

verdict  does  not  authorize  a  reversal  in  the  Supreme  Court,  in  a  civil 
case ;  but  it  imposes  upon  the  Court,  more  imperatively,  the  duty  of 
scrutinizing  the  incidents  of  the  trial,  and  the  other  errors  assigned  in 
the  record. 

2.  Evidence.    Impeaching  a  witness.    It  is  error  to  charge  that  when  the 

credit  of  a  witness  is  questioned,  you  try  it  as  you  would  any  other  fact 
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in  tlie  cai»e,  without  suiting  the  rules  by  which  it  is  tried  more  fully. 
Kinckdowv.  Slate,  5  Hum.,  9,  13;  Whitesides  \,Staie^  4  Cold.,  180. 

3,  Ebror.     Charge  of  Court.    Must  apply  to  the  facts.    A  Court  must  charge 

the  jury,  not  in  remote  and  impalpable  generalities,  but  as  appUciil)le  to 
the  facts,  so  as  to  aid  the  jury  in  arriving  at  a  correct  conclusion.  Wil- 
son Y.  Smith,  5  Yer.,  379;  Turhtmile  v.  Ryan,  1  Hum.,  113;  5  Yen,  453; 
2  Swan,  237;  1  Head,  209;  16.,  610;  2  Head,  565. 

4.  Slakder.     Provocation  or  passion,  in  mitigation.     In  the  action  of  slander, 

the  fact  that  words  are  spoken  in  anger  and  under  pro  vocation,  may  be 
looked  to  in  mitigation  of  damages. 

6.  Error.  Genet'ol  charge,  hoio  affected  by  refusal  to  charge  on  particular  point. 
A  general  instruction,  that  the  jur>'  may  look  to  all  the  facts  and  cir- 
cumstances, may  be  refttricted  in  its  effect  by  a  request  for  specific  in- 
struction, that  a  particular  fact  may  be  looked  to,  and  a  refusal  of  the 
Court  so  to  charge. 

G.  Slander.    Reputatiom  of  plaintiff.    Suspicion.    On  the  trial  of  an  action  of 
slander,  for  words  imputing  a  want  of  chastity,  on  a  plea  of  not  guilty, 
it  is  not  allowable  to  prove" the  general  reputation  and  belief  of  the  com- 
munity, that  the  house  in  which  the  plaintiff  resided  was  a  house  of  ill 
fame.    See  11  "Hum.,  507,  508. 

Code  cited:  3400. 

Statute  cited:  1804,  c.  1.  / 


FROM    SMITH. 


In   the   Circuit   Court,  A.  McClain,  J.,  presiding. 

S.  M.  Kite,  AV.  H.  DkAVitt,  James  W.  TVIcHenrv, 
for  j)laiiitiff  iu  error. 

J.  W.  Head  &  Son,  and  Swope,  for  defendant. 

FiTE  and  DeWitt  cited  Kinchelow  v.  SlalCy  5  Hum., 
12;  Flemimj  v.  Btcde,  5  Hum.,  564.  On  the  admissibil- 
ity of  evidence  of  the  character  of  the  house,  they  cited 
Gilmer  v.  Lowell,  8  AVeiid.,  573;  Hoot  v.  King,  7  Cow., 
613;  Lamed  v.  Buffington,  3  Mass.,  546;  2  Wh.  Selw. 
N.  P.,  1283;  Hil.  on  Torts,  p.  403,  §  67;  2  Wharton,  314; 
West  V.  Wa/i-ir,  2  Swan,  34;  Shirky  v.  Keathy,  4  Cold.,  30 
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Words  spoken  in  anger,  2  Wh.  Selw.  N.  P.,  1267;  3 
Mass.,  553;  4  N.  Y.  Dig.,  1041;  2  Greenl.,  223,  425; 
Wend.  Stark ie  SL,  27,  55. 

DeWitt  &  McHenry  cited,  in  addition,  2  Greenl., 
421.  Jury  to  judge  of  provocation  and  effect,  1  Hil.  on 
Torts,  3  cd.,  405,  407;  3Ic  Crane  v.  Clay,  24  Ala.,  235; 
Waifs  V.  Frazier,  7  Ad.  and  Ellis,  223;  1  Md.,  173; 
Child  V.  HaneVj  13  Pick.,  503;  Hotchkiss  v.  Lotluop,  1 
Johns.,  286;  Haywood  v.  Foster,  16  Ohio,  88.  Suspicion 
may  be  shown  to  disprove  malice,  Gilmer  v.  Eubank,  13 
111.,  271;  Waison  v.  Moore,  2  Cush.,  133;  Bush  v.  Pros- 
ser,  2  Kern.,  847;  1  Hil.  on  Torts,  377,  note. 

SwoPE,  for  defendant,  on  instruction  asked  as  to 
character,  cited  Hil.  on  Torts,  379,  §  23;  Townsend  on 
SL,  115,  §  414,  417;  Wilson  v.  ^>ations,  5  Yer.,  211; 
Sedgw.  on  Dam.,  4  ed.,  top,  634;  West  v.  Walkei^  2 
Swan,  32;  Shirly  v.  Kedhy,  4  Cold.,  29;  Ilarman  v. 
State,  3  Head,  243. 

Head  &  Son,  as  to  evidence  of  character,  cited  3/c- 
Gee  v.  Sodusky,  5  J.  J.  Marsh.,  185;  Townsend  on  SL, 
§  406,  and  n.  Request  for  instructions,  Wilson  v.  JVa- 
tlons,  5  Yer.,  211,  213;  Flint  v.  Clarke,  13  Conn.,  361' 
Words  spoken  in  passion,  DoUrin  v.  Wilder,  34  How. 
Pr.  R.,  488;  McClintock  v.  Crick,  4  Iowa,  453;  1  Miles, 
146;  3  Ind.,  518;  3  Mass.,  546;  Townsend  on  SL,  §  414. 
Source  of  provocation,  Larkins  v.  Tarter,   3    Snecd,  681* 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  in  error,  being  a  minor,  brought  this 
action   under   the   Code,    3400,    which   declares  that    *'any 
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words  written,  spoken  or  printed  of  a  person,  wrongfully 
and  maliciously  imputing  to  such  person  the  commission 
of  adultery  or  fornication,  are  actionable,  without  special 
damage/'  Such  words  were  not  actionable  at  common 
law,  and  redress  against  such  slander  could  be  obtained 
in  England  through  the  spiritual  courts  only;  but  they 
have  been  actionable  here  since  the  act  of  1804,  ch.  1; 
1  Scott's  Rev.,  852.  The  declaration  is  for  verbal  slan- 
der. Issue  was  taken  upon  the  plea  of  not  guilty,  and 
after  one  mistrial,  verdict  and  judgment  was  rendered  in 
favor  of  the  plaintiff  below  for  one  thousand  dollars  and 
costs,  from  winch  plaintiff  in  error  appealed. 

On  the  trial,  in  the  Court  below,  two  witnesses  testi- 
fied to  the  speaking,  by  plaintiff  in  error  of  part  of  the 
^vords  laid  in  the  declaration,  and  clearly  imputing  forni- 
cation. These  witnesses  were  assailed,  in  the  progress  of 
the  cause,  by  their  own  admissions  that  they  were  un- 
friendly to  plaintiff  in  error,  and  were  further  attacked, 
partly  by  proof  as  to  contradictory  statements,  and  in 
jxirt  by  evidence  discrediting  them  from  their  general 
reputation;  but  a  larger  number  of  sustaining  witnesses 
swore,  that,  from  their  knowledge  of  their  general  char- 
acters, they  were  entitled  to  credit  upon  oath.  Some  of 
the  witnesses  thus  testifying  were  in  turn  assailed ;  but 
as  the  credibility  of  all  the  witnesses  was  peculiarly  and 
appropriately  a  question  for  the  jury,  it  is  not  necessary, 
under  a  long  and  well  established  rule  of  this  Court,  to 
enter  upon  a  critical  and  extended  examination  of  their 
respective  claims  to  credit. 

The   general   character    of  the   defendant   in   error,  as 
to   chastity,  was   also   assailed  upon   the  trial ;   and  it  was 
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shown  by  the  evidence  of  ten  witnesses,  varying  much 
in  their  degrees  of  knowledge,  that  her  general  reputa- 
tion before  the  commencement  of  the  suit  was  that  of 
an  unchaste  woman,  while  upon  the  other  hand,  five 
witnesses  testified  as  to  her  good  character  in  that  re- 
spect; and  it  may  be  inferred  from  the  entire  proof 
that  she  was  quite  young,  and  had  cstablislied  no  very 
general  character  of  any  sort. 

It  is  impossible,  however,  after  a  careful  examination 
of  the  entire  evidence  set  out  in  the  record,  to  avoid 
the  conviction  that  the  verdict  was  rendered  in  favor 
of  a  plaintiff  of  doubtful  character,  upon  the  evidence 
of  witnesses  of  doubtful  credit.  AVhile  this  conviction 
does  not,  of  itself,  afford  sufficient  ground  upon  which 
to  reverse  the  judgment,  it  imposes  a  more  imperative 
duty  to  scrutinize  the  incidents  attending  the  trial,  and 
to  consider  the  errors  in  law  which  are  alleged  to  have 
occurred  during  its  progress. 

It  seems,  from  the  evidence,  that  one  of  the  sons  of 
the  plaintiff  in  error  was,  in  the  language  of  the  wit- 
nesses, engaged  in  "courting'^  the  defendant  in  error; 
that  her  chief  witness  was  the  Mercury,  or  go-between; 
that  her  suitor  had  sent  her  "a  white  handkerchief 
with  four  grains  of  spice  in  it,"  and  that  she  had  sent 
him  "a  letter  containing  a  hickory  tooth-brush  and  three 
grains  of  spice."  What  enigmatical  meaning  was  at- 
tached to  these  symbolic  missives,  or  whether  they  were 
to  be  regarded  as  signifying  love  or  hatred,  or  as  dimly 
foreshadowing  the  action  of  slander,  does  not  appear 
from  the  record;  but  it  does  clearly  appear  that  the 
son's   courtship   was   carried    on    without    the   knowledge 
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of  his  father  or  mother;  that  his  mother,  on  discovering 
the  letter,  threw  it  into  the  fire  and  burned  it;  and 
that  his  father  was  so  exasperated,  that  *^he  whipped 
him  severely  with  a  switch,  and  cut  the  blood  out  of 
him,  about  the  letter."  It  may  be  inferred,  though  it 
is  not  clearly  proved,  that,  soon  after  the  discovery  made 
by  the  parents,  the  principal  witness,  who-  had  acted  as 
the  mutual  friend  of  "the  young  people,"  visited  the 
plaintiff  in  error  at  his  house;  and  on  the  way  from  it 
to  his  still-house,  plaintiff  in  error  told  the  witness  that 
"he  had  a  crow  to  pick  with  him,  bcause  he  understood 
witness  had  been  courting  between  his  son  Thomas  and 
the  plaintiff."  The  witness  denied  it.  The  plaintiff 
in  error  then  swore  that  the  defendant  ia  error  was  a 
very  mean  woman,  and  charged  that  he  had  caught  her 
in  the  act  of  fornication  with  a  person  named,  who  after- 
wards swore,  upon  the  trial,  that  no  such  occurrence  took 
place. 

The  slanderous  words  were  proven  by  two  brothers, 
testifying  to  the  same  conversation,  and  do  not  seem  to 
have  been  uttered  on  any  other  ocasion.  It  seems  that 
one  of  the  sons  of  plaintiff  in  error  was,  during  the  in- 
terview or  altercation,  called  in  to  prove  the  agency  in 
the  courtship  of  the  principal  witness,  who  became  in- 
furiated, drew  his  knife  and  made  strong  threats.  There 
is  also  evidence  tending  to  show  that  both  witnesses  for 
defendant  in  error  were  intoxicated,  or  under  the  influ- 
ence of  liquor,  at  the  time  of  the  alleged  conversation. 
One  of  the  sms  of  the  plaintiff  in  error  testifies  that  he 
heard  all  the  conversation;  that  no  charge  of  fornication 
was   made;    but  that   his  father   did   say,  with    an   oath, 
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that  "he  was  a  poor  man,  and  before  his  son  should 
marry  into  such  a  family,  he  would  kill  him,  and  bury 
him  on  credit;''  and  this  latter  statement  is  substantially 
corroborated    by  two  other  witnesses. 

Without  analyzing  the  other  evidence,  as  to  the  con- 
tradictory statements  alleged  to  have  been  made  by  the 
principal  witnesses  as  to  what  occurred  at  the  time  of 
the  utterance  of  the  alleged  slanderous  words,  it  is  ob- 
vious, from  the  facts  api)earing  in  the  record,  that  his 
Honor's  charge  to  the  jury  was  not  sufficiently  full  and 
explicit  as  to  the  rules  by  which  they  were  to  be  gov- 
erned in  weighing  the  credibility  of  the  witnesses;  and 
that,  as   given,  the  charge  was  calculated  to  mislead. 

After  stating,  very  briefly,  that  a  witness  may  be  dis- 
credited by  the  evidence  of  witnesses  who  would  not  be- 
lieve him  on  oath,  from  their  knowledge  of  his  general 
character;  or  sustained,  in  like  manner,  by  witnesses  who 
would  believe  him;  that  he  may  bo  impeached,  by  prov- 
ing that  he  made  "certain  material  statements"  which  he 
denies;  or  that  ^'his  swearing  in  reference  to  material 
matters  may  be  contradicted  by  the  testimony  of  other 
credible  witnesses  in  reference  to  the  same  matters,"  his 
Honor  instructed  the  jury  further,  as  follows:  "When  a 
witness's  credit  is  questioned,  you  try  it  as  you  would 
try  any  other  fact  in  the  lawsuit,  looking  to  all  the  evi- 
dence in  the  case  bearing  upon  that  subject,  and  deter- 
mine whether  he  is  worthy  of  credit  or  not." 

But,  in  order  to  enable  the  jury,  in  view  of  all  the 
evidence  in  this  cause,  intelligently  to  try  the  fact  of  the 
credibility  of  the  two  leading  witnesses  for  the  plaintiiT 
below,  his  Honor  should   have  told  the  jury,  in  aocord- 
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ance  with  Kincheloe  v.  Th'^  State,  5  Hum.,  9,  13,  that 
"the  fact  that  the  character  of  a  witness  is  assailed  by  a 
single  witness  casts  a  reproach  upon  it,  and  it  then  be- 
comes a  question  to  be  decided  upon  by  the  jury,  like 
all  other  questions  of  fact,  and  is  to  be  judged  of,  not 
by  the  number  of  witneases,  but  by  their  respectability 
and  intelligence,  consistency,  and  means  of  information; 
and  that  the  character  of  a  witness  for  veracity  does  not 
stand  as  if  unimpeached,  when  it  is  assailed  and  sus- 
tained by  an  equal  number  of  witnesses.^^ 

The  jury,  therefore,  do,  when  the  credit  of  a  witness 
is  assailed,  try  the  question  as  they  would  try  any  other 
fact  **m  Hit  hwsuii;^^  but  they  must  try  it  under  instruc- 
tions as  to  the  rules  of  evidence  appropriate  to  the  ques- 
tion, of  which  the  rule  cited  is  of  great  practical  conse- 
quence in  civil  as  well  as  criminal  cases.  This  important 
rule,  so  necessar}'  for  the  guidance  of  tlie  jury,  was  ap- 
proved by  this  Court,  in  Whiteaide  v.  The  Stale,  4  Cold., 
180. 

AVhile  the  Circuit  Judge  is  under  no  obligation  to 
charge  the  jury  upon  abstract  or  irrelevant  propositions, 
yet  it  is  his  duty,  in  civil  as  well  as  in  criminal  cases, 
to  charge  the  law  arising  upon  the  facts  in  every  case, 
not  in  remote  and  impalpable  generalities,  but  as  ap- 
plicable to  the  facts,  so  as  to  aid  the  jury  in  arriving 
at  a  correct  conclusion.  See  Wilson  v.  Smith,  5  Yer., 
379;  Turbeville  v.  Ri/an,  1  Hum.,  113,  See,  also,  5 
Yer.,  453;  2  Swan,  237;  1  Head,  209;  /6.,  610;  2  Head, 
565. 

The   record   in  this  cause  shows,  further,  that:  "The 
Court  was   asked   by   the  defendant  to  charge  the  jury, 
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that  if  they  believed,  from  the  evidence  in  the  cause, 
that  the  words  spoken  by  the  defendant  were  spoken  in 
heat  of  passijon  or  anger,  it  would  be  a  circumstance  to 
which  the  jury  might  look,  in  mitigation  of  damages; 
but  the  Court  refused  so  to  charge,  and  the  defendant 
excepted.'' 

The  conflict  in  the  authorities  upon  this  question  Ls 
more  apparent  than  real.  It  is  generally  conceded  that, 
in  actions  of  libel  or  slander,  where  the  occasion  and  cir- 
cumstances of  publishing  the  libel  or  speaking  the  words 
impose  ui)on  the  plaintiff  the  necessity  of  proving  a  dis- 
honest or  malicious  intention  in  fact,  the  evidence  offered 
to  rebut  it  is  properly  admissible  under  the  general  issue. 
See  1  Wend.  Stark,  on  SI.,  454;  2  Grcenl.  Ev.,  §  421. 
And  "where  the  defence  is,  that  the  libel  or  words  were 
published  or  spoken,  not  in  the  malicious  sense  imputed 
by  the  declaration,  but  ia  an  innocent  sense,  or  upon  an 
occasion  which  warranted  the  publication,  this  matter 
may  be  given  in  evidence  under  the  general  issue,  be- 
cause it  proves  that  the  defendant  is  not  guilty  of  the 
malicious  slander  charged  in  the  declaration."  2  Saund. 
PL  and    Ev.,  2d  ed,  325. 

Within  this  principle  are  embraced  words  lawfully 
spoken  by  counsel;  matter  contained  in  a  petition  to 
Congress  or  the  State  liCgislaturc ;  or  in  articles  of  the 
peace;  or  in  judicial  proceedings,  and  the  like.  i6.,  325; 
2  GreeuL,  §  421;  3  Steph.  N.  P.,  2579.  And  it  is 
well  said  that  "The  defendant,  under  the  general  issue, 
may  give  in  evidence  any  matter  which  tends  to  disprove 
either  the  speaking  of  the  .words  or  the  publication  of 
the  libel,    to   bar  the   action    or    rebut    the    evidence    of 
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malice  or  of  special  damages."     3  Steph.  N.  P.,  2579;   2 
Stark.  Ev.,  3d   ed.,  638. 

Applying  these  principles  to  the  case  at  bar,  no  satis- 
factory reason  is  perceived  for  the  refusal  to  charge  the 
jury  that,  if  the  slanderous  words  were  uttered  in  the 
heat  of  passion  or  anger,  that  fact  might  be  looked  to 
in  mitigation  of  damages.  The  evidence  was  not,  and 
in  the  state  of  the  pleadings,  could  not  have  been,  offered 
in  justification.  But  from  the  proof  in  the  record,  as  to 
the  chastisement  of  his  son  by  the  plaintiff  in  error,  it 
may  be  reasonably  inferred  that  the  .son  was  a  minor; 
and  looking  to  all  the  evidence,  it  is  manifest  that  the 
slanderous  words  were  spoken,  or  are  alleged  by  the 
plaintiff  in  error  to  have  been  spoken,  in  the  course  of 
an  altercation  with  a  person  who,  as  he  believed,  was 
aiding  his  son  to  marry  contrary  to  his  wish.  Now,  if  the 
father  entertained  the  opinion  that  his  son  was  about  to 
form  an  injudicious  or  improper  matrimonial  engagement, 
or  to  unite  himself  in  marriage  with  a  woman  whom  he 
regarded  as  of  doubtful  character,  and  that  the  witness 
was  using  every  effort  in  his  power  to  bring  about  so 
unfortunate  an  alliance,  was  it  unlawful  in  him — solicit* 
ous,  as  he  doubtless  was,  for  the  welfare  of  his  son — to 
remonstrate  with  the  witness  against  his  interference? 
Was  it  unnatural  that,  having  heard  of  a  scheme  which 
he  considered  disastrous  to  his  son's  happiness,  he  should 
commence  the  conversation  in  an  irritated  mood,  or  that 
he  should  become  irritated  in  the  course  of  the  alterca- 
tion which  immediately  occurred  between  another  son  and 
the  witness,  and  when  the  witness  himself  drew  his  knife 

and    became   infuriated?      And   if,   in   such   a    ''storm   of 
18 


274  NASHVILLE: 


Wm.  Hackett  r.  Pherabee  J.  Brown, 


passion,"  he  uttered  language  in  regard  to  the  plaintiff, 
which,  in  his  cooler  moments,  he  could  not  justify,  why 
should  the  jury  be  precluded  from  looking  to  the  miti- 
gating circumstances  under  which  he  acted?  If  provoca- 
tion, in  its  legal  sense,  will  reduce  a  homicide,  which, 
but  for  the  provocation,  would  be  murder  in  the  first  de- 
gree, to  manslaughter,  why  may  not  passion  and  anger 
be  considered  as  mitigating  tlie  atrocity  of  libel  or  slan- 
der? Few,  if  any,  civil  injuries  are  greater  than  those 
>vhich  result  from  cool,  deliberate,  malicious  and  premed- 
itated libels;  and  one  of  the  best  modes  of  preventing 
such  injuries,  and  the  mortal  combats  too  often  resulting 
from  them,  is,  for  the  juries  of  the  country  to  give  re- 
dress by  exemplary  damages.  But  there  is  a  wide  differ- 
ence between  malicious  and  remorseless  slander,  and  words 
spoken  in  the  heat  of  blood  and  under  provocation;  and 
we  hold  that  a  jurj",  in  fixing  the  measure  of  damages, 
should  be  j)ermitted  to  consider  all  the  circumstances  of 
mitigation,  as  well  as  of  aggravation. 

In  1  Hilliard  on  Torts,  3rd  ed.,  405,  §  70,  it  is  said : 
"  It  has  been  held  that,  in  an  action  of  slander,  the  de- 
fendant may  show,  in  mitigation  of  damages,  that  he  was 
incited  and  provoked  to  the  utterance  of  the  words,  by 
some  act  or  declaration  of  the  plaintiff,  contemporaneous, 
or  nearly  so,  with  them,  if  shown  to  have  been  the 
immediate  and  proximate  cause  or  provocation.  It  is 
not  sufficient,  although  it  is  necessary,  to  show  that  it 
occurred  and  was  communicated  to  the  defendant  before 
the  speaking  of  the  words.  But  this  may  be  proved  by 
the  defendant's  own  declaration,  and  the  jury  is  to  de- 
termine whether  the  language  which  the  defendant  used 
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was  used  because  of  such  provocation  received  from  the 
plaintiff.  So,  in  actions  for  libel,  though  the  defendant 
cannot  give  in  evidence,  in  mitigation  of  damages,  a  distinct 
and  independent  libel  on  himself,  published  by  the  plaintiff; 
yet,  where  the  publication  is  so  recent  as  to  afford  a  rea- 
sonable  presumption  that  the  libel  by  the  defendant  was 
published  under  the  influence  of  the  passion  excited  by 
it,  or  when  it  is  explanatory  of  the  meaning  of  or  occa- 
sion of  writing  the  libel  complained  of,  such  evidence  is 
admissible,  although  the  libel  complained  of  does  not  ex- 
pressly refer  and  profess  to  be  a  reply  to  the  former 
publicati(Hi,  if  such  reference  appears  on  comparing  the 
two/^  Various  cases  are  cited  by  the  author  in  support 
of  these  propositions,  which  we  adopt  as  a  correct  expo- 
sition of  the  law. 

It  has  been  ingeniously  argued  for  the  defendants  in 
error,  that  it  should  have  been  proven  by  plaintiff  in 
error,  that  the  alleged  provocation  immediately  preceded 
the  speaking  of  the  slanderous  words,  and  was  occasioned 
by  the  defendant  in  error  herself,  and  not  by  another. 
In  answer  to  this,  it  may  be  observed  that  the  authority 
cited  does  not  require  that  the  provocation  should  imme- 
diately precede  the  utterance  of  the  words,  but  that  tlie 
act  or  declaration  of  the  2)laintiff  should  be  contempora- 
neous, or  nearly  so,  with  them;  and,  upon  the  facts  in  this 
case,  it  should  have  been  left  to  the  jury  to  determine 
whether  the  witness,  to  whom  the  words  were  spoken, 
was  the  agent  of  defendant  in  error,  and  whether  the 
plaintiff  in  error  had  shortly  before  discovered  the  cor- 
respondence with  his  son,  and  in  good  faith  believed  that 
it  was  the  purpose  of  the  defendant  in  error  to  inveigle 
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him  into  a  marriage  to  which  he,  the  father,  had  lawixil 
reasons  to  object. 

His  Honor,  the  Circuit  Judge,  said,  in  his  charge  to 
the  jury:  ''As  to  the  araount  of  damages,  this  is  a  ques- 
tion for  your  determination,  looking  to  all  the  facts  and 
circumstances  in  the  case;'^  and  it  has  been  urged,  with 
much  plausibility,  that,  as  the  jury  was  directed  to  look 
to  all  the  facts  and  circumstances,  this  authorized  the 
consideration  of  all  matters  of  pt'ovocation  established  by 
the  proof.  This  would,  perhaps,  have  been  the  case  but 
for  the  special  request  of  plaintiff  in  error  for  special  in- 
structions on  this  subject.  The  refusal  to  give  the  in- 
structions asked  for  was  equivalent  to  an  expression  of 
opinion,  on  the  part  of  his  Honor,  that  if  the  words  were 
spoken  in  heat  of  passion  or  anger,  the  circumstance  could 
not  be  looked  to  in  mitigation  of  damages. 

On  the  trial  of  this  cause,  the  plaintiff  in  error  offered, 
in  various  forms,  to  prove  the  character  as  to  chastity  of 
the  family  in  which  the  defendant  in  error  resided  at  the 
time  of  the  alleged  slander,  and  to  show  that,  prior  to 
that  time,  she  resided  in  the  same  house  with  her  mother 
and  sisters,  and  that  "the  general  reputation  and  belief  of 
the  community  was,  that  their  said  house  was  a  common 
rendezvous,  where  lewd  men  met,  and  engaged  in  acts  of 
adulterv  and  fornication  with  the  inmates  of  said  house." 
But  his  Honor  refused  to  allow  such  proof  to  be  made; 
and  it  is  insisted,  for  plaintiff  in  error,  that  this  is  ground 
of  reversal. 

"It  is  perfectly  well  settled  that,  under  tlie  geneiuil 
issue,  the  defendant  cannot  be  admitted  to  prove  the  truth 
of  the  words,  either  in  bar  of  the  action  or  in  mitigation 
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of  damages."  1  Greenl.  Ev.,  §  424.  And  whatever  con- 
troversy may  have  existed  on  the  subject,  we  regard  it  as 
equally  well  settled,  that  "the  defendant  may  impeach  the 
plaintiff's  character  by  general  evidence,  in  order  to  re- 
duce the  amount  of  damages."     /6id,  §  424. 

Mr.  Starkie,  in  his  treatise  on  the  law  of  slander  and 
libel,  has  happily  observed  that:  "General  evidence  to 
show  that  the  plaintiff,  previously  to  the  alleged  slander, 
labored  under  a  general  suspicion  of  having  been  guilty 
of  similar  practices,  seems,  in  principle,  to  be  admissible, 
as  immediately  and  necessarily  connected  with  the  ques- 
tion of  damages.  He  complains  of  loss  of  reputation, 
and  that  he  has  been  deprived  of  his  character  by  the 
act  of  the  defendant.  Is  not  the  defendant,  then,  to  be 
permitted  to  show  that  the  plaintiff's  character  was  pre- 
viously tainted  with  suspicion,  or  that  he  had,  in  fact, 
little  character  or  reputation  to  lose.  To  deny  this,  would 
be  to  decide  that  a  man  of  the  worst  character  was  en- 
titled to  the  same  measure  of  damages  with  one  of  un- 
sullied and  unblemished  reputation;  a  reputed  thief  would 
be  placed  on  the  same  footing  with  the  most  honorable 
merchant — a  virtuous  woman  with  the  most  abandoned 
prostitute.  To  enable  the  jury  to  estimate  the  probable 
quantum  of  injury  sustained,  a  knowledge  of  the  party's 
previous  character  is  not  only  material,  but  seems  to  be 
absolutely  essential."  2  Wend.  Stark,  on  SI.,  78.  But, 
while  such  is  the  general  doctrine,  it  is  no  less  a  firmly 
established  principle  that  particular  facts,  forming  links 
in  the  chain  of  circumstantial  evidence  against  the  plain- 
tiff, to  establish  the  proof  of  the  charge,  can  not  be  re- 
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ceived  in  evidence  under  the  general  issue  in  mitigation 
of  damages.    /6id,  90,  97. 

If  the  plaintiff  in  error  had  pleaded  a  plea  of  justi- 
fication, evidence  that  the  defendant  in  error  lived  in  a 
bawdy  house,  with  knowledge  of  its  character,  would, 
perhaps,  have  been  admissible  to  establish  the  truth  of 
the  plea;  but  without  a  plea  of  justification,  such  proof 
was  clearly  inadmissible.  See  11  Hum.,  507,  608.  In 
Bush  V.  Prosser,  13  Barb.,  221,  where  the  slander  charged 
the  plaintiff  with  keeping  a  house  of  ill-fame,  it  was  held 
that  "evidence  of  unchaste  and  lascivious  conduct  of  the 
plaintiff's  family,  not  establishing  the  offense,  is  inadmis- 
sible for  any  purpose;"  and  we  hold,  in  this  case,  that 
the  plaintiff's  action  can  not  fail  in  consequence  of  the 
alleged  bad  reputation  of  her  family.  But,  because  of 
other  errors  in  the  record,  let  the  judgment  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


M.   L.  Kelly,  Ex'trix,  &c.,  v.  Geo.  Thompson  et  ah. 

1.  Registration.     Trust  deed.    Legacy.    An  assignment  (trust  deed)  of 

choees  in  action,  as  legacies,  to  secure  creditors,  is  good  against  all  per- 
sons, without  registration.     1831,  c.  90;  1839,  c.  26.    Code,  2030. 

2.  Chancery  Pleading.    Evidence.    Notice  of  alignment.    An  assignment 

of  a  chose  iii  action  can  not  be  attached  for  want  of  notice  to  the  debtor 
or  trustee,  on  appeal,  when  no  such  issue  is  made  in  the  pleadings. 

3.  Lien  of  Judgment.    If  a  levy  and  sale  of  the  lands  of  a  debtor  is  not 
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made  vfithin  twelve  montlis  after  judgment,  its  lien  is  lost,  and  a  con- 
vejance  made  while  the  lien  subsists,  becomes  good  by  relation. 


FROM   WIIiSON. 

In  Chancery,  at  Lebanon,  before  Henry  Cooper,  J., 
ssitting   by  interchange. 

An  anonymous  brief  in  the  record,  cites  Code,  2030, 
2984;  Kinsey  v.  McDearman,  5  Cold.,  392;  Allen  v.  Bain, 
2  Head,  108.  Insists  that  the  interest  here  assigned, 
being  an  undivided  interest  in  notes  which  were  pay- 
able to  the  Clerk  and  Master,  they  were  not  subject 
to  transfer  of  the  legal  ownership,  either  by  delivery 
or  assignment;  and  so  it  was  distinguishable  from  the 
decided  cases.  That  notice  is  required:  Clodfelter  v. 
Cox,  1  Sneed,  330,  not  overruled  by  MuL  Ins.  Co.  v. 
Hamilton,  5  Sneed,  277;  31cLin  v.  Wheeler,  5  Sneed, 
687;  and  Sugg  v.  Potoell,  1  Head,  221;  the  distinc- 
tion being  between  negotiable  instruments  and  those  not 
negotiable. 

Turkey,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  of  the   Chancellor  is  correct. 

Andrew  Thompson  died  intestate  in  Wilson  County, 
in  1860,  the  owner  of  land  and  slaves.  Out  of  the 
land,  dower  was  assigned  to  his  widow.  The  slaves  and 
the  remainder  of  the  land,  were  sold  at  the  instance  of 
a  part  of  the  distributees,  under  a  decree  of  the  County 
Court;  the  slaves  on  a  credit  of  twelve  months,  and  the 
land  on  one,  two  and  three  years.  George  Thompson, 
a  son  of  Andrew,  deceased,  was  entitled  to  one-seventh 
of  the   estate,   after   the  allotment  of   dower,  &c.       The 
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widow  of  Andrew  is  dead,  and  proceedings  now  pend 
for  the  sale  of  the  dower.  George  is  interested  to  the 
extent  of  the  dower. 

On  the  18th  of  May,  1865,  the  Bank  of  Middle  Ten- 
nessee recovered  judgment  in  the  Circuit  Court  against 
George  Thompson,  as  maker,  and  M.  L.  Kelly,  executrix 
of  John  Kelly,  deceased,  accommodation  indorser,  for 
$799.08,  and  costs. 

At  the  same  time,  M.  L.  Kelly  recovered  judgment 
by  motion  against  George  Thompson,  and  on  the  30th  of 
May,  1865,  had  a  transcript  of  her  judgment  registered. 
On  the  24th  of  February,  1866,  execution  issued  from 
the  last  named  judgment,  and  was  returned  21st  April 
unsatisfied. 

On  the  5th  of  May,  1865,  George  Thompson,  to  se- 
cure a  debt  due  by  note  of  $2,334,  and  to  indemnify 
him  against  loss,  as  his  security  for  $3,039.70,  the  pur- 
chase money  for  a  tract  of  land  bought  at  the  sale  of 
his  father's  lands,  conveyed  in  trust  to  Miah  Jennings 
hirf  entire  interest  in  his  father,  Andrew  Thompson's 
estate. 

This  interest,  excei>t  that  in  the  dower,  consisted  of 
notes  in  the  hands  of  the  Clerk  of  the  Court,  who  had 
made  sale  of  the  land  and  negroes,  and  of  such  interest 
as  he  had  acquired  by  his  purchase  of  the  tract  of  land 
for  which  Jennings  was  his  surety.  This  deed  in  trust 
was  registered  5th  September,  1865,  after  having"  been 
pro2)erly  acknowledged  before  the  Clerk  of  the  County 
Court,  on  the  5th  of  May,  1865. 

On  the  21st  of  April,  1866,  complainant  filed  her  bill, 
charging  that   the   registration  of  her  judgment  gave  her 
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a  lien  on  all  the  equitable  and  legal  interest  of  George 
Thompson  in  that  county,  and  upon  his  interest  in  the 
estate  of  his  father,  Andrew;  that  the  deed  to  Jennings 
was  registered  many  months  subsequent  to  the  registra- 
tion of  her  judgment,  and  must  be  postponed  to  the 
satisfaction  of  her  debt,  even  if  not  fraudulent. 

This  brings  us  to  a  consideration  of  the  question 
whether  the  interests  conveyed  are  of  a  character  to 
make  necessary  under  our  statutes  the  registration  of  the 
instrument  conveying  them. 

As  to  the  interest  in  the  choses  in  action;  the  notes 
in  the  hands  of  the  Clerk;  that  registration  is  unneces- 
sary, is  not  an  open  question  in  this  State.  In  the 
case  of  Allen  v.  Bain,  2  Head,  108,  in  construing  the 
acts  of  1831  and  1839,  this  Court  said  that,  assign- 
ments of  choses  in  action — ^and  that  would  embrace  lega- 
cies— was  not  intended  by  the  Legislature  to  be  included 
in  the  enumeration  of  instruments  required  to  be  regis- 
tered. On  page  107  it  is  written:  "It  has  been  held 
in  this  State,  in  one  or  more  important  cases  decided 
some  years  ago,  that  our  registry  acts  did  not  apply  to 
assignments  of  choses  in  action."  There  is  but  little 
difference  in  the  phraseology  of  these  acts  and  of  the 
Code;  and  we  are  unable  to  discover  any  difference  in 
their  meaning  or  evidence  of  an  intention  on  the  part 
of  the  Legislature  to  enlarge  the  old  acts. 

It  has  been  repeatedly  held  in  this  State,  that  a 
title   bond   may  be  assigned   without  registration;^    and  if 

^  See  Robimon  v.  WUlianvt,  3  Head,  541;  Ocoee  Bank  v.  Nelson,  1  Cold., 
186 ;  Mayer  v.  Fulliam,  2  Ilaid,  347, 350 ;  AUen  v.  Bninj  2  Head,  100;  Fleming 
V.  MaHin,  2  Head,  43;    Trotter  v.  NcUon,  1  Swan,  7,  13;  Wood  v.  CkUcoat,  1 
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done  in  good  faith,  the  assignment  is  good  against  all 
persons.  This  being  so,  a  purchaser  at  a  court  sale, 
without  a  bond  for  title,  may,  for  a  stronger  reason, 
transfer  in  good  faith,  such  interest  as  he  acquired  under 
his  purchase;  and  no  registration  of  such  transfer  is  re- 
quired. 

Registration  was  necessary  to  the  dower  interest;  and 
the  lien  of  complainant's  judgment  was  superior  to  the 
title  of  Jennings,  or  rather  an  encumbrauce  upon  it  for 
the  twelve  months  provided  by  law  for  its  enforcement. 
But  that  time  having  been  allowed  to  elapse,  the  lien 
was  lost,  and  the  deed  in  trust,  became  effectual  by  rela- 
tion from  the  dat«  of  its  registration. 

The   registration  of  the  judgment   did   not   change  or- 
enlarge   its   lien   upon   legal  estates,  the  statute   relied   on 
only  giving  a  lien  upon  equitable  interests. 

The  interest  of  George  Thompson  in  the  dower  was 
a  legal  one,  and   subject  to  execution. 

It  is  insisted  in  argument,  that  if  registration  of  the 
deed  of  assignment  was  unnecessary,  that  still  it  is  void 
for  want  of  notice  to  the  debtors.  This  question  is  not 
made  in*  the  pleading;  therefore,  we  can  not  consider  it. 
We  may  remark,  however,  that  if  the  question  wece  prop- 
erly raised,  it  could  not  avail,  under  the  circumstances 
of  this  case. 

The  Chancellor  dismissed  the  bill.  We  affirm  his 
decree. 

Cold.,  428 ;  FiVA^rsv.  Pemberton,  3  Cold.,  64;   WUhum  v.  Spoffordy  4  Sneetl, 
698,  706. 
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Jennings  v,  Jennings. 

1.  HcHBAJTD  AND  WiFEL     PersonoUy  of  wife  reduced  to  possession,     A  wife 

permitting  her  personalty  to  go  into  the  hands  of  her  husband,  without 
any  stipuhition  as  to  tlie  invefltment,  has  no  claim  to  land  purchit'^^d 
with  the  fund  by  the  husband  in  hin  own  name. 

2.  Same.    Same.    Infancy.     If  the  money  ie  obtained  by  the  husband  by  a 

privy  examination  of  the  wife  during  infancy,  and  she  permits*  it  to 
remain  with  the  husband  after  she  comes  of  age,  and  to  be  used  by  him, 
the  result  will  be  the  same. 

3.  Adv^vijcesient.     Contideraiion.    Note.     Where  a  father  conveyed  land 

to  the  son,  for  a  consideration  of  $1,100,  expressed  in  the  deed,  of 
which  the  payment  was  acknowledged  in  the  face  of  it,  but  the  parties 
both  stated  the  price  as  $2,000,  and  the  son  executed  his  note  for  $900 
to  the  father,  the  father  having  declared  '*that  he  took  tlie  note,  but  it 
was  only  a  sham;  that  he  took  hw  note,  and  ,wanted  nothing  more." 
Held,  that  the  note  for  $900  was  intended  by  the  father  as  evidence  of 
the  amount  of  his  advancement,  given  to  the  son  in  the  transaction. 


FROM   WARREN. 


In  Clmncery  at  McMinnville,  before  Barclay  M. 
Tillman,  Ch. 

J.  H.  Savage,  for  complainant,  cited  1  Yer.,  360, 
373;  Meigs'  Dig.,  §  1112;  4  Yer.,  503;  6  Yer.,  41;  6 
Yer.,  18;  1  Hum.,  54;  1  Cold.,  572;  3  Par.  on  Contr., 
277,  279. 

T.  B.  Murray,  for  defendant,  cited  4  Cold.,  315;  3 
Sugd.  on  Vend.,  183;  Machreth  v.  Simmons,  15  Ves.,  337; 
2  Sto.   Eq.,  580,  821;   4  Kent,   152. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Complainants^  are  the  widow  and  children  of  Wni. 
Jennings,   deceased;   and   the  principal   defendant,    J.   D. 


1 
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Jennings,  is  the  father  of  Wm.  Jennings.  The  contro- 
versy involves  the  title  to  a  tract  of  land  of  206  acres, 
conveyed  by  J.  D.  Jennings  to  his  son,  Wm.  Jennings, 
in  1861.  The  conveyance  purported  to  be  for  the  con- 
sideration of  ?1,100,  in  hand  paid.  It  was  executed  and 
delivered,  but  was  afterwards  lost,  and  has  never  been 
registered. 

Complainants  claim  that  the  land  was  paid  for  with 
the  separate  money  of  Julia  Jennings,  then  wife  of  Wm. 
Jennings,  and  that  she  is  the  equitable  owner,  or,  at 
least,  that  she  has  a  right  to  pursue  her  money,  which 
was  used  in  paying  for  the  land,  and  that  her  lien  is 
prior  to  all  other  claims.  Defendant,  J.  D.  Jennings, 
insists  that  he  holds  Wm.  Jennings^  note  for  $900,  and 
a  claim  of  about  $300,  paid  for  him  as  accommodation 
iudorser  on  a  note  for  that  amount;  and  that  both  of 
the  notes  were  given  for  the  land.  He  claims  to  have 
the  vendor's  lien,  and  that  this  is  superior  to  any  claim 
of  complainants. 

It  appears  from  the  proof,  that  Julia  Jennings,  now 
Julia  Templeton,  was  married  to  Wm.  Jennings  in  1857. 
At  the  time  of  her  marriage,  she  was  about  eighteen 
years  of  age,  and  was  entitled  to  a  distributive  share  in 
the  estate  of  Audley  Harrison,  amounting  to  nearly  $1,- 
100.  This  fund  was  in  the  hands  of  the  Clerk  and  Mas- 
ter of  the  Chancery  Court  at  McMinnville.  Soon  afler 
the  marriage,  Wm.  Jennings  received  from  the  Clerk  a 
portion  of  this  fund,  and  executed  his  receipt  for  it.  Not 
long  afterwards,  in  1857,  he  borrowed  a  still  larger  por- 
tion from  the  Clerk,  and  executed  his  notes  therefor,  with 
his  father,  J.  D.  Jennings,  as   his  surety.      These  notes 
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are  still  in  the  hands  of  the  Clerk  and  Master.  In  1858, 
Wm.  Jennings  applied  to  the  Court  for  an  order  to  be 
made  on  the  Clerk,  directing  him  to  pay  the  fund  to 
him.  The  Court  made  the  order,  aft^r  privily  examining 
the  wife  of  Wm.  Jennings,  and  learning  from  her  that 
she  wanted  the  money  paid  over  to  her  husband.  The 
residue  in  the  Clerk's  hands  was  then  paid  to  the  hus- 
band, and  his  receipt  in  full  taken. 

Nothing  appears,  in  the  order  or  in  the  proof,  indi- 
cating that  it  was  made  known  to  the  Court  that  the 
wife  was  a  minor  when  she  was  examined,  or  when  the 
order  was  made.  She  does  not  allege  that  any  misrepre- 
sentation was  made  by  her  husband,  upon  the  subject  of 
her  age;  nor  is  there  any  proof  going  to  show  that  he 
made  any  such  misrepresentation,  or  that  he  exercised 
any  undue  influence  in  procuring  her  assent  to  the  order. 
The  proof  makes  it  reasonably  certain,  that  he  used  the 
money  for  several  years  in  trade,  and  that  the  deed  for 
the  land  was  not  taken  until  about  three  or  four  years 
after  the  money  was  received  from  the  Clerk.  During 
this  period,  there  is  no  evidence  of  any  dissatisfaction  or 
complaint,  on  her  part,  as  to  the  use  he  was  making  of 
the  money;  nor  is  there  any  evidence,  satisfying  us  that 
there  was  any  agreement  or  undertaking,  on  his  part,  to 
invest  the  money  in  any  special  manner. 

Under  this  state  of  facts,  we  hold  that  the  husband 
took  the  money  as  his  own,  by  virtue  of  his  marital  right, 
which  attached  to  it  on  his  marriage,  and  which  right  be- 
came absolute,  so  soon  as  it  was  receive<l  under  the  order 
of  the  Court.  It  is  true,  that  the  wife  had  a  right  to 
have  a  reasonable  portion  of  the  fimd   settled  on  her,  if 


286  NASHVILLE: 


Jennings  v.  Jennings. 


she  had  elected  so  to  do.  It  is  also  true,  that  if  the 
Court  had  been  informed  that  the  wife  was  a  minor,  it 
would  have  been  contraiy  to  the  practice  in  such  cases, 
to  receive  the  assent  of  the  wife  as  suflScient  ground  for 
ordering  the  money  to  be  paid  over.  But  as  there  is  no 
allegation  or  proof  of  any  fraud,  or  undue  influence,  in 
procuring  the  order,  and  as  the  wife  seems  to  have  ac- 
quiesced in  the  receipt  and  appropriation  of  the  money, 
after  she  became  of  full  age,  and,  as  far  as  we  can  see, 
down  to  the  filing  of  the  bill,  in  I860,  we  feel  fully 
autliorized  to  hold  that  the  husband  received  the  money 
divested  of  any  trust.  Wilkea  y.  Fitzpatrick,  1  Hum., 
54;    1  Lead.  Cas.  Eq.,  382. 

The  next  question  presented,  is,  whether  the  defend- 
ant, J.  D.  Jennings,  is  entitled  to  have  the  land  subjected 
to  sale,  to  satisfy  his  alleged  vendor's  lien?  We  should 
be  embarrassed  in  reconciling  the  apparently  conflicting 
testimony  on  this  question,  but  for  the  evidence  of  the 
draftsman  of  the  deed,  and  of  (he  $900  note.  This  wit- 
ness does  not  recollect  the  consideration  expressed  in  the 
deed;  but  other  witnesses,  who  saw  and  read  it,  make  it 
certain  that  the  consideration  expressed  was  §1,100,  in 
hand  paid.  The  draftsman  says  that  he  not  only  drew 
the  deed,  but,  at  the  same  time,  a  note.  He  does  not 
remember  the  amount  of  the  note,  but  he  recognizes  the 
$900  note  as  in  his  handwriting.  He  says,  that,  when 
J.  D.  Jennings  executed  the  deed  and  note,  he  remarked 
that  he  made  a  warrantee  deed  to  his  son,  and  that  he 
took  his  not€,  but  that  was  only  a  sham;  that  he  intended 
the  land  for  his  son,  and  that  he  took  his  note,  and  he 
wanted  nothing  more.    There  is  proof,  by  other  witnesses, 
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that  the  father  and  son  both  spoke  of  the  price  of  the 
land  as  being  $2,000;  and  there  are  still  other  witnesses, 
who  prove  that  J.  D.  Jennings  gave  ?800  or  $900  for 
the  land,  and  that  he  was  to  let  his  son  have  it  at  what 
it  cost  him,  probably  requiring  interest  to  be  added. 
The  preponderance  of  the  proof  is,  that  the  land  was 
worth  about  $2,000.  We  think  the  evidence  of  the 
draftsman  of  the  deed  and  note  reconciles  this  apparently 
conflicting  testimony.  The  nominal  price  of  the  land  was 
32,000;  the  son  had  paid  $1,100;  the  land  was  intended 
for  the  son;  his  note  for  $900  was  taken  as  a  sham — 
that  is,  as  we  interpret  the  transaction,  he  wanted  the 
note  of  his  son  for  $900,  as  evidence  of  the  amount  of 
advancement  in  the  land  that  he  intended  for  him ;  he 
wanted  nothing  more  than  his  note.  It  is  clear,  that  the 
proof  of  the  draftsman  of  the  papers  is  wholly  irreconcil- 
able with  any  claim  retained  for  his  vendor's  lien,  either 
for  the  $900  or  the  $300  note.  The  retention  of  any 
such  lien  is  clearly  rej>elled  by  the  evidence  of  this  wit- 
ness. 

Our  conclusion  is,  that  the  $1,100,  expressed  in  the 
deed,  was  the  real  amount  which  the  father  intended  to 
charge  the  son  for  the  land,  and  that  the  residue  was 
intended  as  an  advancement.  As  the  proof  is  satisfactory 
that  the  $1,100  was  paid,  we  hold  that  Wm.  Jennings 
died  the  absolute  owner  of  the  land,  free  from  any  in- 
cumbrance for  unpaid  purchase  money;  and  that,  upon 
his  death,  it  descended  to  his  children,  subject  to  the 
dower  of  his  widow. 

The  decree  of  the  Chancellor  is  reversed ;  the  lost  deed 
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for  the  land  set  up;  the  title  divested  out  of  J.  D.  Jen- 
nings, and  vested  in  the  heirs  of  Wm.  Jennings,  subject 
to  the  widow's  dower;  the  note  in  the  hands  of  the  Clerk 
and  Master,  for  the  money  borrowed  by  Wm.  Jennings, 
with  J.  D.  Jennings,  as  surety,  will  be  cancelled ;  and  the 
cause  remanded  for  the  assignment  of  dower,  and  such 
other  proceedings  as  may  be  necessary. 

The  costs  of  the  Court  below  alrexidy  accrued,  and  the 
costs  of  this  Court,  will  be  paid  by  J.  D.  Jennings;  the 
costs  that  may  hereafter  accrue  in  the  Court  below,  will 
be  disposed  of  by  the  Chancellor. 


Wm.  Keele  v.  Sally  Cunningham. 

1.  Tenants  in  Common.    Re-purchase  of  joint  estate.     When  not  in  *rttd. 

One  of  several  tenants  in  common,  after  tlie  sale  of  the  common  estate 
for  taxes,  and  the  expiration  of  the  time  for  redemption,  being  allowed 
to  bay  or  redeem,  the  purchafier  declaring  that  no  one  else  should  be  al- 
lowed to  redeem,  and  having  arranged  with  him  and  obtained  liis  deed, 
she  then  agreed  that  any  one  who  would  raise  the  money  should  have 
half  of  the  land.  The  guardian  of  infant  co-tenants  undertook  to  raise 
the  money,  but  failed  to  raise  anything,  and  it  was  paid  otherwise; 
there  being  no  otlier  understanding  that  the  co-tenant  should  take  for 
any  one  but  herself;  it  was  held  that  the  co-tenants  could  not  retniire 
her  to  share  with  them  the  right  which  she  had  obtained. 

2.  Evidence.    DecIarcUiona  of  deceased  guardian.    The  declarations  of  a 

deceased  guardian  aA  to  a  transaction,  not  made  as  part  of  the  res  gestae, 
are  not  admi&sible  to  establish  a  right  in  his  wards. 

3.  Chancery  Pleading.    Answer  as  cross  bill.    An  answer  filed  as  a  cross 
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billy  must  be  accompanied  by  a  bond  for  costs,  or  by  issue  of  process 
to  become  operative  as  a  cross  bill. 

Case  cited :    Clark  v.  CantweU,  3  Head,  202. 


FBOM   COFFEE. 


In  the  Chancery  Court  at  Manchester,   before   B.   M. 
Tillman,  Ch. 

IsBELL,  for  complainant,   insisted  that  the  de- 


clarations of  the  guardian  were  competent,  because  he  was 
dead,  and  the  declarations  were  against  his  interest,  citing 

1  Greenl.  Ev.,  §  147  to  150.  On  Trusts,  from  payment 
of  purchase  money,  he  cited  Sto.  Eq.  Jur.,  §  1201;  Hill 
on  Trust.,  96,  97;  Dudley  v.  Boaworth,  10  Hum.,  9.  On 
the  obligation  of  tenants  in  common,   Tisdale  v.   Tisdale, 

2  Sneed,  596. 

C.  A.  Sheafe  cited  and  commented  on  Clark  v. 
CafdweUy  3  Head,  203;  McCamnwn  v.  PeUitiy  3  Sneed,  242, 
and  Holder  v.  Nunnelly^  2  Cold.,  288. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Complainant  alleges  that  he  is  the  owner,  by  purchase, 
of  two  shares  in  a  tract  of  land,  of  135  acres,  in  Coffee 
county,  of  which  James  Cunningham  died  seised,  several 
years  ago.  He  states,  that,  shortly  after  the  death  of 
Cunningham,  the  land  was  sold  for  taxes,  and  bought  by 
one  Frazier;  and  that  aft;er  the  time  of  redemption  had 
expired,  he  conveyed  the  land  to  Sally  Cunningham,  one 
of  the  heirs  of  James  Cunningham,  deceased,  for  the  con- 
sideration of  $100.    He  charges  that  the  guardian  of  two 

of   Cunningham's   minor  heirs  redeemed  the    land   from 
19 
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Frazier,  for  the  benefit  of  all  the  heirs;  and  that  the 
guardian  paid  for  the  land  out  of  money  in  his  hands 
belonging  to  his  wards,  but  that  the  deed  was  drawn  to 
Sally  Cunningham  alone.  He  prays  that  the  redemption 
be  declared  for  the  benefit  of  all.  the  heirs,  and  that  the 
land  be  sold  for  partition. 

Sally  Cunningham  answers,  and  admits  that  Frazier 
executed  to  her  a  deed  for  the  land,  as  charged;  but  she 
denies  that  the  guardian  of  two  of  the  minor  heirs  re- 
deemed the  land  from  Frazier,  for  the  benefit  of  his 
wards,  or  for  any  purpose;  or  that  he  advanced  or  paid 
to  Frazier  the  $100,  or  any  part  thereof;  or  that  the 
money  belonged  to  the  guardian  or  his  wards;  but  she 
avers  that  the  money  was  paid  by  one  Webster,  by  her 
order,  and  for  her  exclusive  benefit,  and  she  thereby  be- 
came the  owner  in  fee,  of  the  land.  She  then  charges 
that  one  McDowell  is  in  possession  of  part  of  the  land 
as  tenant  of  complainant;  and  she  prays  that  her  answer 
be  filed  as  a  cross  bill,  and  that  the  possession  of  that 
part  be  restored.  But  no  bond  for  costs  is  given  for  the 
prosecution  of  the  cross  bill,  nor  was  any  process  issued 
thereon.  The  answer  being  sworn  to,  and  being  respon- 
sive to  the  allegations  of  the  bill,  it  must  be  taken  as 
true,  unless  the  proof  overturns  it. 

The  evidence  mainly  relied  on  to  sustain  the  allega- 
tions of  the  bill,  and  to  rebut  the  denials  of  the  answer, 
consists  of  declarations  made  by  the  guardian,  who  is 
dead;  but  as  these  declarations  were  neither  made  when 
the  money  was  paid  to  Frazier,  nor  when  Frazier  made 
the  deed  to  Sally  Cunningham,  nor  in  her  presence,  they 
are  wholly  incompetent. 
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The  only  other  evidence  tending  to  sustain  the  bill,  is 
that  of  Webster.  He  says  Frazier  told  him  he  would 
make  a  deed  to  Sally  Cunningham^  if  she  would  pay 
him  $100,  and  he  would  make  it  to  no  one  else.  He 
communicated  this  to  complainant,  and  advised  him  to 
raise  the  money,  and  let  the  deed  be  made  to  Sally,  but 
he  refused.  Witness  says,  he  then  told  Sally  what  Fra- 
zier said,  and  she  was  willing  to  take  the  conveyance  if 
she  had  the  money,  and  she  was  willing  to  deed  half  the 
land  to  any  one  who  would  furnish  her  the  money.  Wit- 
ness then  told  the  guardian  what  Sally  said,  and  the 
guardian  agreed  to  furnish  the  money,  but  did  not  have 
it.  Witness  then  procured  the  money  from  hi^  nephew, 
and  paid  it  to  Frazier,  who  thereupon  made  the  deed  to 
Sally.  The  guardian  had  never  repaid  the  $100  to  wit- 
ness' nephew,  but  witness  had  agreed  to  let  his  nephew 
board  it  out  with  him.  It  was  witnesses'  understanding 
that  the  guardian  was  acting  in  the  matter  as  guardian, 
but  he  fails  to  prove  that  Sally  was  taking  the  convey- 
ance in  any  other  way  than  for  her  own  benefit,  nor  does 
he  show  that  the  guardian  did  anything  in  the  matter, 
nor  does  the  proof  show  that  she  was  redeeming  the  land. 
The  time  for  redemption  had  expired;  the  land  was  the 
absolute  property  of  Frazier,  if  the  tax  sale  was  valid. 
There  is  no  proof  showing  that  she  purchased  in  any 
other  way  than  for  her  own  benefit,  nor  did  Frazier  sell 
and  convey  in  any  other  way.  Sally,  therefore,  could 
legally  purchase  for  her  own  benefit,  and  the  other  heirs 
had  no  right  to  hold  her  responsible  as  a  trustee.  3 
Head,  202. 

It  is  manifest  that  the  proof  fails  to  overcome  the  evi- 
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dence  furnished  by  the  answer,  and  hence,  that  the  bill 
must  be  dismissed.  The  Chancellor  so  held,  and  to  that 
extent  we  afi5rm  his  decree.  But  he  gave  the  defendant 
relief  on  her  cross  bill.  This  was  erroneous.  As  there 
was  no  bond  for  costs,  and  no  process  issued,  the  answer 
could  not  be  entertained  as  a  cross  bill.  The  bill  and 
cross  bill  will,  therefore,  be  both  dismissed ;  and  the  costs 
of  this  court,  and  of  the  court  below,  will  be  paid  by 
complainant. 

Mr.  Isbell  filed  a  petition  for  re-hearing,  in  which  he 
asked  that  the  Court  would  dismiss  the  bill  without  pre- 
judice, because  the  testimony  of  Webster  could  now  be 
contradicted  by  Duke  Webster,  his  nephew,  who  was  ab- 
sent in  California  when  the  deposition  of  the  witness, 
Webster,  was  taken;  and  that  he  would  prove  that  he 
loaned  the  money  to  McFaddin,  the  guardian,  and  not 
to  the  witness,  Webster;  that  the  complainant  could  also 
prove,  by  a  recently  discovered  witness,  admissions  of  de- 
fendant that  the  redemption  was  made  for  all  the  heirs; 
that  the  tax  sale  was  void,  for  insufficiency  of  description; 
and  that,  as  to  part  of  the  land,  the  complainant  had 
been  in  actual  possession  of  it  for  many  years,  holding 
it  adversely  to  all  others,  and  was  so  holdiog  at  the  time 
of  defendant's  purchase. 

By  the  Court: 

The  petition  does  not  make  out  a  case  for  dismissing 
the  bill  without  prejudice.  If  the  new  evidence  was  be- 
fore us  in  a  shape  to  be  noticed  by  us,  there  is  no  suffi- 
cient reason  why  it  was  not  produced  on  the  trial.  The 
decree  will  stand. 
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F.  D.  Smith  et  als.  v.  John  W.  Pbice. 

1.  UsTiRY.    DiscouTU.    The  exchange,  for  a  judgment,  of  notes  at  a  rate 

of  discount  greater  than  six  per  cent,  per  annum,  is  not  usurious, 
unless  made  colorably,  to  evade  the  usury  laws. 

2.  Sake.     Comideration,    A  note  for  $217,  and  $83  in  cash,  over  and  above 

the  amount  of  a  judgment,  in  addition  to  other  notes  indorsed  to  the 
full  amount  of  the  judgment,  being  given  in  saiis&ction  of  the 
judgment,  held  to  be  for  a  valid  consideration,  and  not  usurious. 

Case  cited  and  discmsdd:  Campbell  v.  Eeadf  M.  &  Y.  932. 


FROM   WILSON. 


In  Chancery  at  Lebanon,  before  John  P.  Steele,  Ch. 

The  complainant  being  indebted  to  the  defendant,  by 
judgment,  in  about  $1,500,  indorsed  notes  to  the  amount 
of  the  judgment,  and  gave  in  addition,  $83  in  cash,  and 
$217  in  his  own  note,  in  satisfaction  of  the  judgment.  Bill 
to  set  aside  note  for  usury. 

John  W.  Head  &  Son,  for  complainants,  cited :  Par- 
ham  V.  Pulliam,  5  Cold.,  501;  3  Par.  on  Coutr,,  title  Usu- 
ry; 9  Peters,  378;  5  Hum.,  409;  2  Cold.,  424;  Morgan  v. 
Schennerhom,  1  Paige,  544 ;  Colton  v.  Denham,  2  Paige, 
267;  Williams  v.  Hance^  7  Paige,  581;  lb.,  615;  Crippen 
V.  Heenance,  9  Paige,  211;  lb.,  483;  2  Cold.,  421;  Watkins 
V.  Taylor,  2  Munf.,  234;  6  Id.,  472;  2  Rand,,  109;  1  Rich. 
Ch.,  41;  Rowland  v.  Ball,  5  B.  Monroe,  146;  Toole  v.  Ste^ 
phen,  4  Leigh,  581;  Ely  v.  McClung,  4  Porter,  128. 

JoKDAN  Stokes  &  Son,  for  defendants,  cited  Turney 
V.  State  Bank,  5  Hum.,  408. 
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Turner,  with  them,  cited  5  Hum.,  508;  2  Par.  Contr., 
384;  Doak  v.  Snapp,  1  Cold.,  183;  Day  v.  Dunham^  2 
Johns.  Ch.  192;  Ketchum  v.  Booker,  4  Hill,  224;  Holt  v. 
aarh,  4  Conn.,  156;  11  lb.,  487;  8  lb.,  573;  21  Wend., 
103;  24  Wend,  230;  Oldham  v.  Turner,  3  B.  Monroe,  67; 
Young  v.  MuUer,  7  B.  Monroe,  341;  Shackelford  v.  Monns, 
1  J.  J.  Marsh.  494. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  by  F.  D.  Smith,  for  himself  and  G. 
K.  Smith,  by  said  F.  D.  Smith,  as  his  next  friend,  to  have 
a  note  for  $217  declared  void,  and  cancelled,  for  usury, 
or  having  been  given  without  consideration ;  and  also,  to 
have  paid  back  to  complainants  the  sum  of  $83,  alleged 
to  have  been  paid  as  usurious  interest. 

The  facts  of  the  case  on  which  the  judgment  of  the 
court  rests  are,  that  in  185 — ,  Price,  and  one  Simpson, 
sold  to  Wm.  J.  Smith,  mules  for  $1,500,  and  took  his 
note  for  them,  with  G.  K.  Smith  as  surety.  When  the 
note  fell  due  it  was  sued  on,  and  judgment  recovered  in 
the  Circuit  Court  of  Wilson  County,  June  Term,  1860, 
and  appeal  taken  to  the  Supreme  Court,  where  the  judgment 
was  aflBrmed  at  the  next  Term  of  that  Court.  T.  C.  Word 
and  E.  Smith  were  the  securities  for  the  appeal  to  this 
Court. 

The  interest  of  Simpson  in  this  judgment,  after  its  re- 
covery, was  transferred  to  one  John  Kelly,  who  is  since 
dead,  and  whose  representative  is  a  defendant. 

It  appears,  that  after  the  judgment  in  this  case  in  the 
Supreme  Court,  Wm.  J.  Smith,  the  principal  in  the  note, 
sold  his  land  and  moved  off,  and  left  the  notes  of  Messrs. 
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QuarleS;  given  for  his  land,  in  the  hands  of  F.  D.  Smith, 
to  pay  off  the  judgment.  These  notes  were,  it  seems,  due 
at  various  intervals,  up  to  October  1st,  1862. 

The  proof  shows,  that  when  the  execution  on  the  judg- 
ment was  issued,  and  the  money  about  to  be  made  under 
it,  out  of  G.  K.  Smith,  the  surety,  the  Smiths  sent  witness 
Harris,  to  see  Price  and  Kelly,  to  make  an  arrangement 
to  pay  the  debt  in  notes,  and  offered  these  notes  on  Quarles 
in  payment  of  the  judgment.  The  owners  of  the  judg- 
ment seemed  unwilling  to  take  the  notes,  preferring  the 
money;  and,  as  they  say  in  their  answer,  felt  the  uncertain- 
ty of  the  times,  the  war  having  commenced.  The  money 
could  then  be  made,  and  they  were  in  no  condition  to  give 
time  to  the  parties  in  said  judgment.  After  some  nego- 
tiation, it  was  ultimately  agreed,  that  if  the  Messrs.  Quarles 
would  give  new  notes  in  lieu  of  the  land  notes,  payable 
to  one  of  the  Smiths,  and  he  would  endorse  the  notes  to 
Price  and  Kelly,  and  pay  $300  difference  between  the 
amount  of  the  judgments  and  the  said  notes,  the  judgment 
should  be  satisfied.  For  this  difference,  the  $217  note 
was  given,  and  the  $83  in  money  paid,  and  thereupon  the 
execution  was  satisfied. 

It  is  very  earnestly  insisted,  that  this  amount  of  $300 
was  usurious;  and  if  not  so,  the  note  was  without  consid- 
eration, having  been  given  by  G.  K.  Smith,  the  surety  in 
the  original  note,  and  F.  D.  Smith. 

We  cannot  assent  to  the  proposition,  that  this  note  was 
of  itself  usurious.  "Interest  is  the  compensation  which 
may  be  demanded  by  the  lender  from  the  borrower,  or  the 
creditor  from  the  debtor,  for  the  use  of  money:''  Code,  § 
1943. 
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By  section  1944,  "the  amount  of  said  compensation 
shall  be  at  the  rate  of  six  dollars  for  the  use  of  one  hun- 
dred dollars  for  one  year;  every  excess  over  that  rate  is 
usury." 

The  note  in  this  case  was  not  given  for  the  loan  of 
money,  nor  was  it  compensation  to  the  creditor  from  the 
debtor,  for  the  use  of  money,  nor  is  it  for  forbearance  in 
the  collection  of  his  debt,  but  was  a  bona  fide  transaction,  a 
simple  mode  of  payment  of  a  debt  reduced  to  a  judgment. 
The  debt  itself  was  satisfied  and  extinguished  by  the  pay- 
ment of  the  notes  of  the  Messrs.  Quarles;  the  parties  fairly 
agreed  upon  and  fixed  the  value  of  the  notes,  which  were 
given  and  received  in  discharge  of  the  judgment;  and  we 
can  not  say  from  the  facts  and  circumstances  of  the  case, 
that  the  bargain  was  even  a  hard  or  unreasonable  one, 
when  we  take  into  consideration  the  matters  stated  in  the 
answer  and  the  proof,  as  entering  into  and  making  up  the 
elements  that  fairly  might  have  been  considered  by  the 
parties,  affecting  the  value  of  the  securities  thus  taken. 

The  notes  had  considerable  time  to  run;  an  attorney's 
fee  might  be  fairly  calculated  upon,  to  be  paid  for  their 
collection,  and   delay  as  the  result  of   collection   by  law. 

In  addition  to  this,  the  party  had  the  security  and  lien 
of  his  Supreme  Court  judgment,  against  the  parties  to  the 
note,  and  the  sureties  for  the  appeal;  both  of  which  were 
given  up  for  the  simple  notes,  and  indorsements  on  them. 
We  can  see  no  device  to  evade  the  usury  laws  in  this 
transaction,  nor  violation  of  their  letter  or  spirit. 

The  case  of  CampbeU  v.  Read,  Martin  and  Yer.  R.,  392, 
would  seem  at  first  blush  to  militate  against  this  view, 
but  on  examination  of  the  opinion  of  the  Court  in  that 
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case,  it  will  be  seen  that  the  jury  found  as  a  fact,  "that 
the  intention  of  the  indorsement,  (the  contract  sought  to 
be  avoided,)  was  to  obtain  an  exorbitant  interest,  on  the 
part  of  the  lender,  and  to  evade  the  statute  against  usury." 
p.  393. 

No  such  intention  appears  in  this  case;  and  we  think 
the  Supreme  Court  of  Kentucky  have  laid  down  the  proper 
rule:  "That  the  purchase  of  a  note  at  a  rate  of  discount 
exceeding  six  per  cent,  per  annum,  is  not  usurious;  and 
the  receipt  of  such  note  in  payment  of  a  pre-existing  debt, 
stands  on  the  same  footing,"  no  intention  to  evade  the 
usury  laws  being  shown,  or  purposed  by  the  parties. 
Oldliam  v.  Tamer,  3  B.  Monroe  R.,  68. 

As  to  the  question  that  there  was  no  consideration  for 
the  note  of  $217,  we  need  only  say,  that  the  satisfaction 
of  the  Supreme  Court  judgment,  and  the  extinguishment 
of  its  statutory  lien,  and  the  loss  of  the  liability  of  the 
sureties  on  the  bond  for  appeal  in  that  case,  were  ample 
consideration  to  support  the  contract  to  pay,  agreed  upon 
in  said  note. 

The  Chancellor  held  this  note  to  be  usurious,  and  or- 
dered it  to  be  cancelled,  but  refused  to  decree  in  favor  of 
complainants  as  to  the  $83.  We  reverse  the  decree  of 
his  Honor  as  to  the  note,  and  affirm  it  as  to  the  $83;  and 
direct  that  complainants  bill  be  dismissed,  and  that  they 
pay  the  costs  of  the  Court  below,  and  of  this  Court. 
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1.  Deed.  To  a  person  living,  A  deed  conveying  land,  in  presenti,  to  the 
heirs  of  a  person  living,  vests  the  title  in  the  children,  then  in  esse,  of 
that  person;  afterborn  children  do  not  take. 

%  DisCENT.  Afterborn  brothers  and  sisters,  Afterborn  "brothers  and  sisters, 
unless  **born  within  the  period  fixed  by. law,"  do  not  take  an  interest  in 
the  estate  of  a  deceased  brother.^ 

Case  cited  and  reviewed :  Bead  v.  File,  8  Hum.,  328. 


FROM    CANNON. 


In  Chancery  at  Woodbury,  before  Barclay  M.  Till- 

M.\N,   Ch. 

Jno.  W.  Burton,  for  complainant,  cited^  Broom's  Le- 
gal Maxims,  238,  395;  Bead  v.  FUe,  8  Hum,,  328;  Stowe 
V,  Wai'dy  3  Hawks.,  Law  and  Eq.,  604;  Hu&s  v.  Ste- 
phens, 51  Penn.  St.  E.,  282^  2  Cold.,  136. 

St.  John,  and Finley  with  him,  as  to  the  second 

deed,  citad :  Shields  v.  MUchelly  10  Yer.,  1;  Farrer  v.  Bridges^ 
5  Hum.,  411;  Morgan  v.  Flam,  4  Yer.,  413. 

Charles  Ready,  Fare  &  McKnight,  for  defendants. 
Jas.  S.  BartoN)  with  them,  cited :  Bacon's  Abr.,  (by  Bou- 
vier,)  512,  title  Grant,  C  and  noti;  Perk.,  §  56;  1  Pick., 
30;  Fi7iley  v.  HnM%  1  Marsh.,  293;  Vaughn,  199;  4 
Cruise,  218;  Shaw  v.  Lord,  12  Mass.,  447;  Hall  v.  Leonard, 
1   Pick.,  514 ;    Davis  v.  Hayden,  9  Mass.,  514;    Boon  v. 

^See  Baker  v.  Heiskell,  1  Cold.,  643.     Contra, 
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Moore,  14  Mis.,  420;  Kitchen  v.  Craig,  1  Bar.,  119;  1  Pirt. 
Dig.,  255;  2  Hil.  Real  Prop.,  (3rd  ed.,)  p.  351,  o.  84,  §  19; 
1  Sneed,  654;  Bouv.  L.  Die,  title  Hdr. 

Fbeeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  to  assert  a  title  to  52  acres  of  land, 
conveyed  by  William  Grimes,  the  grandfather  of  com- 
plainant, by  deed  dated  14th  August,  1845,  to  the  "heirs 
of  Br  it  ton  Grimes;  the  said  Britton  being  at  the  time  liv- 
ing, and  as  the  bill  alleges,  a  drunken  spendthrift. 

The  deed  is  entitled  "a  deed  of  gift,"  and  conveys  the 
land  to  the  heirs  of  Britton  Grimes,  in  consideration  of 
love  and  affection.  At  the  time  of  this  conveyance,  the 
said  Britton  had  but  one  child  born,  to-wit:  the  complain- 
ant, Jemima;  but  another  was  bom,  perhaps  within  three 
weeks  of  the  making  of  said  deed,  who  only  lived  a  few 
minutes  after  its  birth.  Since  the  death  of  said  last  men- 
tioned child,  there  have  been  born  to  Britton  Grimes, 
perhaps  seven  other  children,  parties  to  this  bill.  The 
deed  of  William  Grimes  was  acknowledged  before  the 
Clerk  of  the  County  Court,  by  William  Grimes,  on  1st 
day  of  October,  1845,  and  was  duly  noted,  as  filed  by  the 
Register,  at  12  o'clock  A.  M.,  "and  registered  the  same  day." 

Britton  Grimes  was  put  in  possession  of  the  land,  and 
continued  to  occupy  it  for  near  two  years  after  the 
making  the  deed  aforesaid,  when  the  said  William  and 
Britton  conveyed  the  land  to  T.  B.  Smith,  who,  on  28th 
of  May,  1852,  conveyed  to  Stanford  Smith,  who  conveyed 
to  Brevard,  and  he  to  Tatum,  and  Tatum  conveyed  on 
4th   of  September,  1*^56,  to  the  defendant,  Orrand,  who 
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now  holds  the  same;  and  the  contest  is  between  the  various 
vendues  of  the  land,  and  the  children  of  Britton  Grimes. 
The  case  turns  on  the  construction  of,  and  eflTect  to  be 
given  to,  the  deed  of  gift  above  recited. 

It  perhaps  ought  to  be  stated,  that  there  is  on  the  same 
paper  as  the  deed  of  gift,  below  the  body  of  the  deed,  the 
following  instrument : 

"P.  S. — I  wish  it  expressly  understood,  that  the  above 
tract  of  land  is  all  the  interest  that  the  said  Britton 
Grimes  is  to  have,  both  real  and  personal,  and  that  he 
is  to  have  no  further  claim  as  a  legatee  to  any  of  my 
estate  after  my  decease.  This,  1st  day  of  October,  A.  D., 
1845. 

"Teste:  R.  Fowler."  Wm.  Grimes." 

This  is  acknowledged  before  the  Clerk  of  the  County 
Court,  as  appears  by  his  certificate  that  the  said  Wm. 
Grimes  "acknowledges  that  he  executed  both  of  the  with- 
in instruments  for  the  purposes  therein  contained." . 

What  then,  is  the  effect  of  the  above  deed  of  gift  to 
the  heirs  of  Britton  Grimes,  he  being  then  living,  and 
known  to  be  so  by  his  father,  who  placed  him  in  posses- 
sion of  the  land,  and  afterwards  joined  with  him  in  the 
sale  and  conveyance  of  it?  ^ 

We  have  had  much  difficulty  in  arriving  at  a  satis&ctory 
conclusion  on  this  question.  There  is  a  large  and  most 
respectable  class  of  authorities,  that  hold  distinctly,  that 
a  conveyance  by  deed  to  the  heirs  of  a  man  living  at  the 
time,  is  absolutely  void  for  uncertainty,  and  for  want  of  a 
definite  grantee  to  take.  These  decisions  and  authorities 
are  mainly  based  on  the  common  law  maxim  that  no  one 
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could  be  heir  to  the  living;  and  if  we  are  to  take  the 
"word  "heirs"  in  its  technical  signification,  this  rule 
wonld  be  conclusive  against  the  complainant  in  this  case. 
See  Hall  v.  Leonard,  1  Pick.,  27. 

But  is  this  the  sense  in  which  the  word  ''heirs"  is 
used  in  the  deed,  or  are  we  warranted  by  authority  and 
sound  principle  to  construe  the  word  "heirs"  to  mean 
children?  If  so,  the  case  is  comparatively  free  of  diffi- 
culty. 

In  the  case  Read  et  ah,  v.  jRKe,  8  Hum.,  328,  the 
deed  was  executed  to  John  C.  McLemore,  "in  trust  for 
the  use  and  benefit  of  the  joint  heirs  of  Thomas  J.  Read 
and  Frances  L.  Read,"  both  being  alive  at  the  time,  "as 
well  the  present  as  any  future  heirs,"  "it  being  the  ex- 
press intent  and  meaning  of  this  indenture,  that  the  said 
McLemore  is  to  hold  said  property,  as  trustee,  for  the  use 
and  benefit  of  said  heirs,  and  for  no  other  use  and  purpose 
whatever."  The  Court  say:  "The  provision  in  favor  of 
'the  present,'  as  well  as  'any  future  heirs,'  etc.,  proves  be- 
yond question,  that  the  word  heirs  is  not  employed  in  its 
technical  sense,  but  means  children."  Technically,  persons 
in  life  can  have  no  heirs;  therefore,  the  word  "heirs"  is 
not  employed  in  its  technical  sense  when  coupled  with  the 
word  "present,"  but  is  used  to  mean  children. 

The  Supreme  Court  of  Pennsylvania  have  held  the 
same  doctrine  substantially;  criticising,  and  refusing  to  fol- 
low the  case  of  Hall  v.  Leonard,  above  referred  to  in  Pick. 
R.,  on  the  ground  that  the  rule  quoted  from  Perkins,  s.  52, 
referred  to,  and  on  which  that  case  rested,  "was  predicated 
of  incorporeal  interests,  which  only  lie  in  grant,  and  are 
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not  susceptible  of   livery  of   seisin,    and    do  not  apply 
where  registration  stands  instead  of  livery." 

The  modern  principle  is,  as  to  deeds  as  well  as  wills, 
"the  intent  of  the  grantor,  when  legal,  is  a  governing  prin- 
ciple in  the  construction  of  his  deed."  See  3  S.  &  W., 
303;  HoUtngsvxyrth  v.  Fry,  4  Dallas,  347. 

We  hold,  that  the  principles  above  cited,  iuthorize  us 
to  pronounce  on  the  facts  of  this  case,  that  the  word 
"heirs''  is  not  here  used  in  its  technical  sense,  but  that 
it  means  children,  and  was  so  used  by  William  Grimes. 

The  deed  took  effect  at  once,  was  a  present  gift,  and  is 
as  evidently  on  its  face,  a  conveyance  of  the  legal  title  to 
parties  then  living,  and  those  parties,  the  children  of 
Britton  Grimes,  under  the  designation  of  "his  heirs,"  as  if 
the  word  present  had  been  annexed  to  the  gift.  Such  in- 
tention being  so  clearly  and  definitely  expressed,  we  feel 
authorized  to  effectuate  this  gift,  and  carry  out  the  clearly 
expressed  purpose  of  the  grandfather. 

The  gift  on  the  face  of  the  deed,  being  a  gift  infer 
vivos,  and  having  no  reference  to  the  future,  was  intended 
to  go  into  immediate  effect;  and  Jemima  Grimes,  and  per- 
haps the  unborn  child,  being  the  only  persons  in  being 
who  could  take,  we  hold  that  the  whole  estate  belongs  to 
the  said  Jemima,  and  that  she  is  entitled  to  have  a  de- 
cree for  the  same:  2  Cold.,  136.  We  need  not  decide 
upon  the  question,  whether  the  unborn  child  took  under 
the  deed,  as  the  result  would  be  the  same.  Jemima,  the 
sister  being  the  heir  of  such  child,  would  in  either  case, 
now  be  entitled  to  the  whole  estate,  as  no  other  child  of 
Britton  is  shown  to  have  been  born  within  the  period  al- 
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lowed  by  law  for  taking  the  estate  by  descent  from  such 
child. 

We  do  not  go  into  an  elaborate  statement  of  the  nu- 
merous  authorities  presented  by  counsel  for  defendants, 
nor  pretend  to  review  them.  Suffice  it  to  say,  we  have 
carefully  examined  them,  and  announce  our  conclusion  as 
to  the  true  principle  governing  the  case,  as  above  stated. 

The  question  presented  of  innocent  purchaser  for  val- 
uable consideration,  need  not  be  discussed,  as  the  defense 
K  not  made  in  the  answer  with  the  fullness  required  by 
our  adjudications,  and  is  not  fairly  raised  in  the  record. 

We  need  not  refer  to  the  other  questions  presented  in 
argument  by  the  learned  counsel,  further  than  to  say, 
that  they  have  been  examined,  and  the  discussion  of  them 
could  not  change  the  result. 

The  decree  of  the  Chancellor  will  be  modified  in  ac- 
cordance with  this  opinion,  and  a  decree  entered  in  fa- 
vor of  Jemima  Grimes  for  the  land  in  controversy,  with 
directions  for  a  proper  account  to  be  taken  of  rents  and 
profits,  and  the  value  of  such  permanent  improvements 
as   have  enhanced   the  value  of  the  land,  etc. 

The  case  will  be  remanded  for  such  account;  and  to 
be  further  proceeded  in;  the  defendants,  and  their  sureties 
for  the  appeal,  will  pay  the  costs  in  this  Court. 


304  NASHVILLE: 


J.  P.  Coffee  V.  J.  H-  Neely. 


J.  P.  Coffee  v.  J.  H.  Xeely. 

1.  Record  from  Another  State.    How  certified.    Seal.    A  record  cer- 

tified under  the  Clerk's  seal  of  office;  if  that  be  not  the  seal  of  the 
Court,  and  BO  not  in  compliance  with  the  act  of  Congress;  is  well  authen- 
ticated, under  the  Code,  3795. 

2.  Same.    Same,    A  certificate  of  a  Clerk,  that  the  foregoing  contains  a 

true  and  perfect  transcript  of  certain  enumerated  papers,  (which  usually 
constitute  a  perfect  record,)  ''as  the  same  remain  now  on  file  and  of 
record"  in  his  office,  with  the  certificate  of  the  Judge,  tliat  his  certifi- 
cate is  in  due  form  of  law,  is  a  sufficient  authentication  of  the  record. 

3.  Error.    Nul  tiel  record.    It  is  error  to  submit  an  issue  of  nul  tid  record 

to  a  jury;  but  if  they  find  as  the  Court  would  have  found,  it  is  not  a 
material  error,  for  which  this  Court  will  reverse. 

4.  Pleading.    Practice.     Demurrer  smtained   erroneously  to  a  good  plea 

which  is  untniej  no  error.  Though  a  plea  that  the  Court  of  another 
State  had  no  jurisdiction  is  a  good  plea,  and  it  is  error  to  sustain  a  de- 
murrer thereto,  yet,  if  it  appears  from  the  record  that  the  Court  did 
have  jurisdiction,  this  Court  will  not,  for  such  error,  reverse  a  judg- 
ment based  UDon  the  judgment.    Code,  4516. 

5.  Judicial  Knowledge.     O/latos  and  skUutes  of  other  States,    The  Courts 

of  Tennesisee  will,  under  the  Code,  3800,  3801,  take  judicial  notice  of 
the  niotles  of  proceedings  in  Kentucky,  as  shown  in  Stanton's  Code  of 
Practice,  it  having  been  adopted  by  statute  as  authentic 

6.  Same.    Sam^.    The  same  rule  would  be  adopted)  independent  of  the 

Code, 

7.  Authority.    The  principles  announced  in  a  case  are  to  be  limited  and 

restricted  by  the  facts  appearing  in  the  case  in  judgment. 

8.  Judgment.     Of  another  State.    Attacked  at  law  for  fraud.    A  judgment 

of  another  State  nay  be  attacked  in  this  State,  at  law,  by  plea,  showing 
that  it  was  obtained  by  fraud. 

9.  Plea  op  fraud.     What  is.    A  plea  that  owing  to  ix)1itical  prg'udiccs, 

the  plaintiff  could  not  attend  to  his  defeudc  in  Kentucky  without  en- 
dangering his  life,  and  tliat  the  plaintiff  fraudulently  combined  with 
the  citizens  of  Kentucky,  by  force  and  threats,  ttr  keep  him  from  mak- 
ing his  defense,  and  took  judgment  by  default,  well  knowing  that  de- 
fendant did  not  owe  him  one  cent,  but  that  he  owed  defendant,  is  a  good 
plea  to  a  Kentucky  judgment. 
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Caaes  dted:  Burton  v.  Peitiboney  5  Yer^  443;  Foster  v.  Taylor^  2  Tenn.^ 
191;  Coop,  ed.,  o78;  Topp  v.  Bank  of  Alabama,  2  Swan,  184;  1  Coop. 
Overt,  212;  Glasgow  v.  Lowther,  Cooke,  Coop,  ed.,  351 ;  Winchester  v. 
Evans,  lb.,  320;  3  Hay,  Coop,  ed^  211;  Moren  v.  KWibrew,  2  Yer.,  376; 
Earthman  v.  Jones,  lb.,  484;  BctnXr  t.  BaOerson,  8  Ham.,  368;  Williams 
T.  Tenpenny,  11  Hum.,  179 ;  2  Yer.,  258;  2  Swan,  555. 

Code  dted :  3795,  3800,  3801, 4516,  2746,  2747,  2884. 


FBOM    OVERTON. 


In  the  Circuit  Court.  Judgment  before  W.  W.  Good- 
pasture, J.  The  record  does  not  show  what  Judge  acted 
upon  the  demurrers. 

John  P.  Murray  and  E.  L.  Gardenhire,  for 
plaintiff  in  error,  cited  Sto.  Confl.  of  Laws,  §§  584, 
586,  609,  609,  a";  8  Johns.  E.,  173;  2  Barb.,  602;  5 
Georgia,  274;  4  Mete.,  333;  Foster  v.  Tayfor,  2  Tenn.^ 
191. 

J.  D.  Goodpasture,  for  defendant,  cited  FoBtei"  v. 
Taylor^  2  Tenn.,  191. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Neely  brought  this  action  of  debt  against  Coffee,   in 

the  Circuit  Court  of  Overton  county,  upon  a  judgment  for 

fifteen  hundred  dollars,  recovered  against  defendant  in  the 

Circuit  Court  of  Cumberland  county.  State  of  Kentucky, 

at  the  October  Term  thereof,  1865,  and  here  to  the  Court 

shown.     The  defendant  pleaded  nul  tid  record;  fraud  in 

obtaining  the   judgment;    no    jurisdiction   in   the   Circuit 

Court  of  Cumberland  county  of  the  subject  matter  of  the 

suit;  no  jurisdiction  in  said  Court  of  defendant's  person 
20 
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and  set-off.  Issue  was  taken  upon  the  plea  of  nul  tiel 
record,  and  special  demurrers  filed  to  the  other  four  pleas. 
The  demurrers  were  sustained  as  to  the  second,  third  and 
fourth  pleas,  but  overruled  as  to  the  fifth;  and  thereupon 
a  replication  was  filed,  and  issue  taken  upon  the  fifth 
plea,  and  the  case  was  submitted  to  the  jury  on  the  issues 
joined  upon  the  plea,  which  improperly  concluded  to  the 
country,  and  upon  the  plea  of  nul  tiel  record,  and  set-off. 
The  jury  found  the  issue  in  favor  of  the  plaintiff,  and 
judgment  was  rendered  against  the  defendant.  Coffee,  for 
$1,418.74,  and  costs,  from  which  he  prosecutes  this  ap- 
peal. 

The  record  does  not  show,  with  certainty,  what  dispo- 
sition was  made  of  the  plea  of  nul  tiel  record.  It  should 
have  been  tried  by  the  Court,  but  no  direct  action  ap- 
pears to  have  been  taken  upon  it,  except  to  grant  leave 
to  file  a  replication  thereto.  The  issue  seems  to  have 
been  submitted  to  the  jury,  and  this  was  error.  See  2 
Yer.,  258;   2  Swan,  555. 

On  the  trial  in  the  Court  below,  the  plaintiff  read  in 
evidence  a  paper,  styled  "A  transcript  of  record  from  the 
Circuit  Court  of  Cumberland,"  to  the  reading  of  which 
defendant  excepted,  because,  as  he  alleges,  it  was  not,  for 
various  reasons,  properly  authenticated.  The  certificates 
upon  said  paper  are  as  follows: 

"State  of  Kentucky,  i 

"Clerk's  Office  Cumberland  Circuit  Court,  j 

"I,  C.  P.  Gray,  Clerk  of  the  Cumberland  Circuit 
Court,  certify  that  the  foregoing  six  pages  and  nine  lines 
contain  a  true  and  perfect  transcript  of  the  petition,  notes, 
summons,  Sheriff's  return  thereon,  judgment  and  fi,  fa. 
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that  issued  thereon,  with   SherifiF's   return  thereon,  as  the 
same  remains  now  on  file  and   of  record  in  my  office. 

/— ^-^         In   testimony  whereof,  I  have  hereunto  set 
I  ^co^  rt^'  I  °^y  hand,  and  affixed  my  seal  of  office,  at  office 
''-^v^^     in  BurksviUe,  11th  day  of  January,   1866. 

"C.  P.  Gray,  Clerk." 

"State  op  Kentucky,         i 
'^Cumberland  Circuit  Court./ 

"  I,  T.  L.  Alexander,  Judge  of  the  15th  Judicial  Dis- 
trict, in  the  State  of  Kentucky,  and  presiding  Judge  of 
the  Cumberland  Circuit  Court,  do  certify  that  C.  P.  Gray, 
whose  genuine  signature  appears  to  the  foregoing  certifi- 
cate as  Clerk,  is  now,  and  was  at  the  time  of  signing  the 
same.  Clerk  of  the  Cumberland  Circuit  Court,  duly  qual- 
ified according  to  law;  that  his  certificate  is  in  due  form 
of  law,  and  all  his  official  acts  as  such  are  entitled  to 
full  feith  and  credit.  In  witness  whereof,  I  have  hereunto 
set  my  hand  as  Judge  aforesaid.  This,  the  11th  day  of 
January,  1866.  T.  L.  Alexander,  J.  C.  C." 

It  is  contended  for  the  plaintiff  in  error,  that  the 
Clerk's  certificate  is  not  sufficient,  because,  it  is  said,  he 
does  not  purport  to  certify  the  copy  of  a  record,  but  only 
copies  of  certain  papers  in  a  cause;  and  it  is  further  al- 
leged that  the  record  is  not  certified  under  the  official  seal 
of  the  Court,  and  that  the  Judge  does  not  certify  that 
there  is  no  public  seal  of  office  in  his^  court.  Neither 
of  these  positions  is  correct. 

1.  The  act  of  Congress  of  May  26,.  1790,  prescribing 
the  moJe  of  authenticating  legislative  acts  and  judicial 
records  and  proceedings,  does  not,  in   express  terms,   re- 
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quire  the  Clerk  to  certify  that  the  transcript  is  a  copy 
of  the  record.  The  phrase,  "judicial  records  and  proceed- 
ings," was  intended  to  embrace  the  summons,  declaration 
or  petition,  and  other  proceedings  in  a  cause,  as  well  as 
the  actual  proceedings  in  open  court,  entered  upon  the 
minutes  or  record  book,  all  of  which  constitute,  in  law, 
the  record  of  a  cause;  and  the  language  employed  by  the 
Clerk  in  his  certificate,  that  the  paper  is  a  true  and  per- 
fect transcript  of  the  petition,  notes,  summons,  etc.,  as  the 
same  remain  tww  on  JUe  and  of  record  in  my  ofl&ce,  was 
appropriately  used  to  convey  the  idea  that  he  not  only 
transcribed  what  appeared  upon  the  minutes,  but  all  the 
papers  filed  in  and  properly  belonging  to  the  cause;  and 
it  could  not  be  as  he  certifies  it  is,  a  true  and  perfect 
transcript,  unless  it  embraced  every  paper  properly  filed, 
and  every  entry  made  of  record  in  the  cause. 

In  Peck  V.  Gale,  3  Mil.  La.  R.,  320,  323  and  324, 
it  was  held  that  a  certificate  of  the  Clerk  that  the  trans- 
cript contains  tJie  proceedings  07i  JUe  and  of  record,  is  pre- 
sumptive evidence  that  it  contains  the  whok  proceedings; 
and,  therefore,  a  transcript,  thus  authenticated,  may  be 
read.  See  3  Cow.  &  HilPs  Phil,  on  Ev.,  2d  ed.,  1059. 
In  Pennsylvania,  a  certificate  from  the  prothonotary,  an- 
nexed to  the  exemplification  of  a  record,  that  the  paper 
is  truly  copied  from  Vie  records,  imports  that  it  is  a  copy 
of  the  whole,  and  not  a  mere  extract;  and  that  the  words, 
"a  true  copy,"  import  an  entire  copy.  Edmisfon  v. 
Schai^tz,  13  Serg.  &  Rawle,  135;  3  Cow.  &  Hiirs  Phil., 
1059,  60.  These  cases  are  almost  identical  in  principle 
with  this,  and  are  not  in  conflict  with  Burton  v.  Petti- 
hone,  5  Yer.,  443.     There  it  was  held,  that  "to  certify 


JANUARY  7,  1871.  309 


J.  P.  Coffee  r.  J.  H.  Neely. 


that  the  papers  were  copied  from  the  record  on  file,  is 
not  certifying  that  the  same  is  a  full  and  perfect  trans- 
cript of  the  proceedings  in  a  cause."  But  here  the  Clerk 
enumerates  all  the  papers  usually  constituting  a  record, 
and  certifies  that  it  is  a  true  and  perfect  transcript,  and 
the  Judge  certifies  that  his  certificate  is  in  due  form  of 
law. 

2.  It  seems  to  be  generally  agreed  that  the  method  of 
authentication  prescribed  by  the  act  of  Congress  is  not 
exclusive  of  any  other  which  the  States  may  see  proper 
to  adopt.  See  1  Greenl.  Ev.,  2d  ed.,  505,  and  the  cases 
cited  in  note  to  1  Bright.  Dig.,  266,  Several  of  the 
States  have  legislated  upon  the  subject.  3  Cow.  &  HilPs 
Phil.  Ev.,  2d  ed.,  1060.  Among  others,  the  Code  of 
Tennessee,  3795,  contains  a  provision  as  to  the  mode  of 
authentication.  The  act  of  Congress  provides  that  the 
authentication  shall  be  by  '^the  attestation  of  the  Clerk 
and  the  seal  of  the  Court,  if  there  be  a  seal,"  etc.;  and 
the  objection  here  is,  that  the  Clerk  does  not  purport  to 
affix  the  seal  of  the  Court,  but  only  his  seal  of  office.  Ad- 
mitting that  there  may  be  a  distinction  between  the  seal 
of  the  Court  and  the  seal  of  the  Clerk,  as  a  mere  officer 
of  the  Court,  and  that  there  is  some  plausibility  in  the  ar- 
gument that  the  Clerk  does  not,  in  the  exact  language  of 
the  act  of  Congress,  purport  to  affix  the  seal  of  the  Court 
€0  noniine,  we  hold  that  the  provision  in  the  Code,  3795, 
contains  a  literal  answer  to  the  objection,  and  embraces 
precisely  such  certificates  as  those  now  under  consideration. 
The  words  of  that  section  are,  that:  "A  judicial  record  of 
a  sister  State,  or  of  any  of  the  Federal  Courts  of  the 
United  States,  may  be  proved  by  a  copy  thereof^  attested 
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by  the  Clerk,  wndsr  his  seal  of  office,  if  he  have  one,  to- 
gether with  a  certificate  of  a  Judge,  Chief  Justice,  or  pre- 
siding magistrate,   that  the   attestation   is   in   due   form/' 

The  objection,  therefore,  stated  in  the  bill  of  excep- 
tions, that  the  Judge  does  not  certify  that  there  is  no 
public  seal  of  oflSce  in  his  court,  if  it  were  tenable  under 
the  act  of  Congress,  is  expressly  obviated  by  the  pro- 
vision in  the  Code  as  to  the  Clerk^s  seal  of  office;  and, 
according  to  Foster  v.  Taylor,  1  Cooper's  Overt.,  568, 
foot;  2  Tenn.,  191,  it  is  immaterial  to  which  certificate 
the  seal  stands  in  juxtaposition;  the  Court  will  consider 
it  as  annexed  to  the  proper  certificate. 

3.  It  is  next  insisted  that  the  Circuit  Court  erred  in 
sustaining  the  demurrers  to  the  pleas  which  sought  to 
put  in  issue  the  jurisdiction  of  the  Circuit  Cburt  of  Cum- 
berland county,  Kentucky,  both  as  to  the  subject  matter 
in  litigation,  and  the  person  of  the  plaintiiF  in  error. 

In  Story's  Confl.,  §  609,  the  author,  in  treating  of 
the  constitutional  provision,  that  "full  faith  and  credit 
shall  be  given  in  each  State,  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  State,''  declares 
that  this  doe^  not  prevent  an  inquiry  into  the  jurisdic- 
tion of  the  court  in  which  the  original  judgment  was 
rendered,  to  pronounce  the  judgment;  nor  an  inquiry 
into  the  right  of  the  State  to  exercise  authority  over  the 
parties  or  the  subject  matter;  nor  an  inquiry  whether  the 
judgment  was  founded  in,  and  impeachable  for,  a  mani- 
fest fraud.  And  Chancellor  Kent,  in  a  note  to  his 
Commentaries,  vol.  1,  p.  261,  m.,  6th  ed.,  cites  a  large 
number  of  authorities  to  establish  the  positions  pervading, 
as  he  says,  the  jurisprudence  of  this  and  all  other  coun- 
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tries,  not  only  that  the  court  of  the  State  in  which  the 
judgment  was  rendered  must  have  had  jurisdiction  of  the 
subject  matter,  but  that  the  defendant  must  have  had  due 
notice  to  appear;  or,  if  a  foreigner  or  non-resident,  must 
have  actually  appeared  to  the  suit,  "or  the  judgment  of 
another  State  will  not  be  deemed  of  any  validity."  With- 
out any  further  citation  of  authorities,  let  it  suflEice  to  ob- 
serve that,  holding,  as  we  do,  that  the  transcript  of 
record  was  properly  admitted  in  evidence,  we  see,  upon 
looking  into  it,  that  the  judgment  in  Kentucky  was  in 
a  proceeding  by  petition  and  summons,  the  petition 
claiming  sums  due  upon  notes  or  bills  single;  and  under 
the  Code  of  Tennessee,  3800,  3801,  and  Stanton's  Ken- 
tucky Code  of  Prac,  26,  §  18,  we  take  judicial  cogni- 
zance of  the  fact  that  the  Circuit  Court  of  Cumberland 
County  was  a  court  of  general  jurisdiction,  with  authority 
to  determine  the  subject  matter;  and  that  it  appears 
from  the  return  of  the  Sheriff  of  Cumberland  county, 
that  he  executed  the  summons  on  the  4th  of  October, 
1865.  The  action  by  petition  and  summons  is  authorized 
by  the  Kentucky  Code  of  Practice,  p.  46,  §  65.  The 
return,  "executed,"  was  sufficient  under  section  75  of 
the  Code,  as  expounded  by  the  Court  of  Appeals  in 
Damge  v.  Cohort,  cited  in  the  Kentucky  Code  of  Prac- 
tice, p.  48,  note  d.  That  Code  is  to  be  received  as  ev- 
idence in  the  courts  and  tribunals  of  Kentucky,  by  the 
act  of  15th  February,  1860,  contained  in  Myers'  Supple- 
ment to  the  Kevised  Statutes  of  Kentucky,  p.  203,  ed.  of 
1866. 

The   judicial   knowledge  thus    taken    of  the  laws  of 
Kentucky   is   not  only  in   conformity  to  our  own   Code, 


312  NASHVILLE: 


J.  P.  Coffee  V.  J.  H.  Neely. 


but  in  accordance  with  the  true  spirit  and  meaning  of 
the  act  of  Congress,  as  expounded  in  3  Am.  Lead.  Ca.^ 
727,  728;  and  the  rule  as  to  judicial  notice  of  the  laws 
of  the  respective  States,  laid  down  in  Greenl.  Ev.,  §  490. 
As  questions  of  law  and  fact,  therefore,  it  is  manifest 
from  the  record  that  the  Circuit  Court  in  Kentucky  had 
plenary  jurisdiction  and  authority  to  render  the  judg- 
ment; and  although  the  court  below  may  have  erred 
technically  in  sustaining  the  demurrers,  the  record  shows 
that  this  was  not  an  error  affecting  the  merits;  and 
thus  viewing  the  case,  we  are  expressly  precluded  by  the 
provisions  in  the  Code,  4516,  from  reversing  the  judg- 
ment. The  record  itself  shows  that  the  pleas  can  not 
be  supported.  Profert  was  made  of  the  proceedings; 
and  the  jurisdiction  is  therein  fully  shown,  as  well  as  in 
the   evidence. 

4.  The  next  question  submitted  in  behalf  of  the  plain- 
tiff in  error  is  by  no  means  free  of  difficulty.  In  his 
second  plea,  it  is  alleged,  in  substance,  that  owing  to  a 
great  political  prejudice  existing  at  the  time  of  the 
service  of  the  summons,  between  citizens  of  Kentucky 
and  Tennessee,  the  plaintiff  in  error  could  not  attend  to 
the  defense  of  the  suit  there,  without  endangering  his 
life;  that  the  defendant  in  error,  well  knowing  this  fact, 
took  advantage  of  the  temporary  sojourn  of  the  plaintiff 
in  error  in  the  State  of  Kentucky  to  cause  process  to 
be  served;  and  that  he  "fraudulently  combined  with  the 
citizens  of  Kentucky,  by  force  and  threats,  to  keep  him 
from  making  his  defense,  and  took  judgment  against  him 
by  default,  well  knowing  that  defendant  did  not  owe 
him  one  cent;^'    and    that  he    owed    the    defendant    in- 
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stead  of  the  defendant  being  indebted  to  him.  It  is 
insisted  for  the  plaintiff  in  error,  that  the  Circuit  Court 
erred  in  sustaining  the  demurrer  to  this  plea;  and  we 
hold,  upon  reason  and  the  weight  of  authority,  that  this 
position  is  well  taken. 

In  Topp  V.  Bank  of  Alabama,  2  Swan,  184,  it  was 
held  that  "a  judgment  rendered  in  one  State,  in  pursu- 
ance of  the  laws  of  that  State,  is  to  be  regarded  as 
absolutely  binding  upon  the  parties  thereto,  in  every 
other  State,  until  it  is  either  set  aside  by  the  tribunal 
rendering  it,  or  reversed  upon  error."  But  the  question 
of  fraud  was  not  considered  in  that  case;  and  the 
broad  principle  thus  announced  is  limited  and  restricted 
by  the  facts  appearing  in  the  case  in  judgment.  For, 
in  that  case,  it  was  held  that  when  two  judgments  for 
the  same  debt  had  been  recovered  under  the  local  laws 
of  the  State  of  Alabama,  the  one  against  the  maker, 
and  the  other  against  the  indorser  of  a  promissory  note, 
and  the  judgment  against  the  indorser  was  paid  by  him, 
such  payment  extinguished  both  judgments;  and  an  ac- 
tion could  not  be  maintained  in  this  State  upon  the 
judgment  recovered  against  the  principal,  although  it 
bad   been    assigned   to   the  indorser. 

It  has  been  seen  in  the  passage  above  quoted  from  Story's 
Conflict  of  Laws,  that  the  judgment  is  not  of  such  abso- 
lute perfection  or  inviolability  as  to  preclude  an  inquiry 
in  the  Court  of  the  State  in  which  suit  is  brought  upon 
it,  as  to  whether  it  is  founded  in  and  impeachable  for 
a  manifest  fraud.  It  is  said  in  1  Greenl.  Ev.,  2d  ed.,  § 
541,  that  the  proceedings  in  rem,  of  foreign  Courts  of 
Admii*alty,   are    generally    conclusive;    but    it    is   added. 
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that  "this  is  always  to  be  understood  with  this  liinita- 
tioD^  that  the  judgment  has  been  obtained^  bona  fide  and 
without  fraud;  for,  if  fraud  has  intervened,  it  will 
doubtless  avoid  the  force  and  validity  of  the  sentence." 
To  the  same  effect  it  is  correctly  stated  in  2  Kent's  Com., 
109,  m.,  6th  ed.,  "that  there  is  no  doubt  of  the  rule  that 
the  allegation  that  a  foreign  judgment  was  obtained  by 
fraud,  is  admissible;  and  if  true,  it  will  destroy  its  ef- 
fect." And  it  has  been  held  that,  "in  an  action  on 
the  judgment  of  a  court  of  another  State,  the  defendant 
may  show  that  it  was  obtained  by  fraud,  or  that  the 
court  had  no  jurisdiction:"  Warren  Manuf,  Co.  v.  JEtna 
Ins.  Co.,  2  Penn.,  502;  Lincoln  v.  Tower,  2  McL.,  473; 
Wesieweth  v.  Lewis,  lb.,  511.  See,  also,  2  Kent's  Com., 
6th  ed.,  120,  note  a. 

We  are  aware  that  a  contrary  doctrine  has  been  held 
in  some  of  the  States.  See  2  Am.  Lead.  Ca.,  3d  ed., 
737.  But  such  a  view  of  the  law  gives  to  the  judg- 
ment an  extra-territorial  operation  which  it  does  not  pos- 
sess in  the  State  where  rendered,  was  not  contemplated 
by  the  Act  of  Congress,  and  is  not  generally  conceded 
by  the  States.  In  an  early  case  in  this  State,  it  was 
said:  "There  can  be  no  doubt  that  the  judgment  of 
another  State  can  be  examined  here  whenever  the  parly 
in  whose  name  it  was  obtained,  applies  to  our  courts  to 
have  it  effectuated.  The  courts  here  can  not  act  blind- 
folded, nor  was  it  ever  intended  by  the  Act  of  Congress 
that  they  should:"  Coop.  Overt.  Tenn.  R.,  212.  In  the 
same  case,  it  was  said  that  "it  has  been  determined  by 
our  courts  that  a  judgment  of  another  of  the  United 
States  is  not  to  be  considered  in  the  same  view  as   the 
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judgments  of  a  foreign  country,  and  that  the  plea  of  nil 
debet  will  not  lie,  as  it  would  to  a  foreign  judgment, 
agreeably  to  the  English  authorities.  Hence,  it  results 
that  our  courts  seem  disposed  to  consider  the  judgment 
of  another  State  in  the  same  point  of  view  with  a  judg- 
ment  of  our  own,  under  similar  circumstances.'^  In  that 
case,  a  judgment  obtained  in  North  Carolina  was  enjoined; 
but  upon  what  ground  does  not  appear  from  the  report. 
Subsequently,  a  bill  was  entertained  to  impeach  a  decree 
in  equity,  pronounced  by  one  of  the  Circuit  Courts  of 
North  Carolina,  upon  the  sole  ground  that  complainant 
and  his  counsel  were  absent  when  the  account  was  taken, 
and  had  no  notice  as  to  the  taking  of  the  account. 
Glasgow  v.  Lowther,  Cooke,  Cooper's  ed.,  351.  In  Winches- 
nr  V.  Evcuns,  lb.,  320,  it  was  held,  upon  demurrer  to  a  plea 
in  bar  of  the  bill,  that  *'the  record  of  a  judgment  in  another 
State  is  conclusive  evidence  that  such  judgment  was  ren- 
dered, but  a  court  of  equity  in  this  State  is  not  thereby 
precluded  from  inquiring  into  the  grounds  upon  which  it 
was  rendered,  and  granting  relief  in  a  proper  case,  upon 
the  merits."  Afterwards,  when  the  cause  came  to  be 
finally  heard,  it  was  held,  among  other  things,  in  a 
learned  opinion,  delivered  by  Alfred  Harris,  Special  Judge, 
"that  equity  will  relieve  against  a  judgment  rendered  in 
a  sister  State,  upon  any  ground  which  would  entitle  a 
party  to  relief  against  a  judgment  in  this  State:  3  Hay, 
Coop,  ed.,  211.  It  is  also  a  well-established  doctrine  in  this 
State,  that,  when  the  judgment  of  a  sister  State  is  void  for 
want  of  jurisdiction  in  the  court  renderiog  it,  or  is  ren- 
dered upon  an  attachment  of  property  without  personal 
service  of  process,   or  appearance,  no   action   can  be  sus- 
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tained  upon  it  in  this  State:  Moran  v.  Killibrew,  2  Yer., 
376;  Earthman  y.  Jones,  lb.,  484.  Without  citing  cases 
from  our  own  courts,  in  which  other  questions  relating  to  the 
remedies  upon  records  from  other  States  have  been  de- 
termined, we  hold,  upon  the  authority  of  numerous  cases 
cited  in  3  Cow.  and  Hill's  Phil,  on  Ev.,  2nd  ed.-,  897,  that, 
the  general  proposition  there  stated  is  correct,  as  follows: 
"That  the  judgment  of  one  of  the  State  Courts  Ls  of 
the  same  dignity  in  every  other  State  as  in  the  one 
where  it  was  pronounced;  and  hence,  if  in  the  courts  of 
the  State  where  it  was  pronounced,  it  is  conclusive  in 
its  operation  as  evidence,  or  otherwise,  it  must  be  equally 
so  and  to  the  same  extent  in  all  courts  throughout  the 
Union.'' 

No  doubt,  as  we  apprehend,  can  exist,  that  if  it  were 
clearly  shown  in  the  proper  court  of  any  State  where  a 
judgment  has  been  rendered,  that  it  was  obtained  by 
fraud,  it  would  be  set  aside;  and  where  an  action  is 
brought  upon  it,  it  can  have  no  more  force  or  effect 
in  the  State  where  the  suit  is  brought  than  in  the  State 
where  the  judgment  %vas  rendered.  As  we  understand 
the  decisions  of  the  Court  of  Appeals  of  Kentucky, 
judgments  and  decrees  obtained  by  fraud  would  be  set 
aside  by  the  legal  tribunals  of  that  State;  and  the  judg- 
ment in  the  case  before  us  is  of  no  greater  validity  here 
than  it  would  be  in  the  State  where  it  was  rendered. 
See  Talbot  v.  Todd,  5  Dana,  196;  Thomas  and  Wife  v. 
HUe,  5  B.  Monroe,  598;  Kennaird  v.  Adams,  11  76.,  219. 
It  has  been  declared  in  this  State,  that  *'the  judgments 
of  courts  of  record  are  of  such  high  verity,  that  their 
existence  can   not  be    impeached    by    parol  proof;    they 
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may  be  vacated  or  set  aside,  if  they  have  been  obtained 
by  fraud,  inevitable  accident  or  surprise."  Bank  v.  Pat- 
terson, 8  Hum.,  368,  369;  Williams  v.  Tenpenny,  11 
Hum.,  179, 

The  more  usual,  and  certainly  the  better,  practice  in 
this  State,  is  to  resort  to  a  court  of  equity  to  obtain  re- 
lief against  a  fraudulent  judgment.  The  Code  does  not, 
in  express  terms,  provide  for  any  action  on  a  judgment 
from  another  State,  but  divides  the  two  classes  of  actions 
into  actions  upon  contracts  and  for  wrongs.  2746,  2747. 
It  is  declared,  in  sec.  2884,  par.  2,  that  any  pleading 
shall  be  sufficient,  '^when,  by  a  fair  and  natural  construc- 
tion, it  shows  a  substantial  cause  of  action  or  defense." 
At  common  law,  "bl  defendant  could  not  plead  that  the 
judgment  had  been  obtained  against  him  by  fraud,  though 
it  might  be  pleaded  that  a  judgment  against  a  third  per- 
son was  so  obtained."  1  Chit.  PL,  486,  n.  But  in  Eng- 
land, as  well  as  in  several  of  the  United  States,  ''it  has 
been  customary  to  grant  new  trials,  where  judgments  are 
obtained  through  fraud  or  trick."  3  Graham  &  Wat.  on 
New  Trials,  1008,  1015. 

We  are  unable  to  perceive  any  valid  reason  why  the 
defense  may  not  be  made  by  plea,  in  a  court  of  law,  to 
an  action  upon  a  judgment  from  another  State,  especially 
tinder  the  provisions  of  the  Code;  and  the  judgment  of 
the  court  below  was  erroneous,  in  sustaining  the  demur- 
rer to  the  plea  of  fraud. 

4.  On  a  careful  examination  of  the  record,  we  are 
not  satisfied  as  to  the  correctness  of  the  verdict  of  the 
jury  on  the  plea  of  set  off.  The  evidence  tends  strongly 
to  show  that  the  defendant  in  error  is  liable  for  the  value 
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of,  one,  at  least,  of  the  negroes  referred  to  in  the  plea, 
whom  he  took  in  pledge  and  claimed  as  his  own,  before 
the  general  emancipation ;  but,  as  the  entire  cause  will  un- 
dergo a  re-investigation,  no  decision  is  here  made  on  that 
question. 

Let  the  judgment  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Thomas  L.  Gunn  v.  James  Neal. 

1.  Equity  Jukisdiction.    Appeal  from  J.  P.    Error  coram  nobis.    A  bill 

by  defendants  at  law,  ailing  a  suit  by  motion  before  a  J.  P.,  and 
judgment  for  complainants,  April  28, 1860,  appeal  by  plaintiff,  failure 
to  give  appeal  bond,  or  to  have  the  papers  carried  up,  or  enter  the 
cause  on  the  docket  or  prosecute  the  appeal,  until  January  Term,  1868, 
and  that  judgment  was  then  taken  without  the  knowledge  of  complain- 
ant, is  demurrable. 

2.  Same.    Same,    Same,    If  this  bill  alleges  valid  defenses,  against  the 

judgment,  the  way  to  make  the  defense  was  by  error  coram  nobis. 


FROM    COFFEE. 


In  Chancery  at  Manchester,  before  Barclay  M.  Till- 
man, Ch. 

S.  E.  Carnes,  for  complainant,  cited :  Bucker  v.  Moore, 
1  Heis.,  726;  Harrison  v.  Smith,  ante  230.  On  garnishment 
against  officers,  he  cited,  Drane  v.  McGavock,  7  Hum.,  132; 
Tucker  v.  Atkinson,  1  Hum.,  300.  Error  coram  nobis. 
Code,  3116. 
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Jordan  Stokes,  for  defendant,  cited,  Code,  3110  to 
3118;  2  King's  Dig.,  5664;  Car.  Hist,  L.  S.,  §§  511,  537, 
as  to  error  coram  vobis.  On  garnishment:  7  Hum.,  132; 
1  Hum.,  300;   1  Heis.  Dig.,  §  208,  sub-s.  4. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

In  this  cause,  the  bill  was  dismissed  on  motion,  for 
want  of  equity. 

The  bill  alleges  that  a  judgment  was  rendered  at  the 
January  Term,  1868,  of  the  Coffee  County  Circuit  Court, 
in  favor  of  Neal,  for  the  use  of  Hickerson,  against  Gunn 
and   others,  for  $229.       The  judgment  was  rendered,  on 
motion,  against  Gunn  and  his  securities,  as  a  Constable,  for 
failure  to  pay  over  money  collected.     The  cause  originated 
before  a  Justice  of  the  Peace,  on  the  28th  of  April,  1860, 
when  the  Justice  gave  judgment  in  favor  of  the  defend- 
ants at  law,  from  which  the  plaintiff  appealed  to  the  Cir- 
cuit Court.      It  is  alleged  that  the  plaintiff  failed  to  give 
an  appeal  bond,  or  to  have  the  papers  carried  up  to  the 
Circuit  Court;  or,  in  any  way,  to  prosecute  his  appeal   in 
said  Court,  and  that  the  case  was  never  entered   on   the 
docket  of  the  Circuit  Court,  or  noticed  on  the  minutes  of 
said  Court,  until    the  January  Term,  1868,  when,  in  the 
absence    of    complainants,   who   were    defendants    in   said 
motion,  judgment  was  summarily  rendered   against  them. 
Complainants   insist,  that  the   delay  in   bringing    up   the 
appeal  was  an   abandonment  of  the  same,  and   therefore, 
that  the  judgment  was  void. 

The  answer  to  this  position  is,  first:  that  as  complain- 
ants had  knowledge  that  an  appeal  was  prayed  and  grant- 


320  NASHVILLE: 


Thomaa  L.  Gunn  v.  James  Neal. 

H:- 


ed  by  the  Justice  of  the  Peace,  upon  the'SWure  of  the 
appellant  to  send  up  the  papers,  the  appellees"  "kjid  the 
right  to  take  the  papers  up  and  have  die  judgment  af- 
firmed; second,  where  the  judgment  was  rendered  against  \ 
them  summarily,  and  iq  their  absence,  their  remedy  to  ob- 
tain redress,  and  to  secure  a  trial  on  the  merits,  by  writ 
of  error  coram  nobis,  was  clear  and  unembarrassed. 

It  is  next  alleged  that  the  judgment  was  unjust  and 
inequitable,  for  the  reason  that,  after  the  money  was  col- 
lected by  the  Constable,  and  before  he  had  an  opportunity 
to  pay  it  over  to  the  plaintiff  in  the  execution,  he  was 
served  with  two  garnishments,  one  from  the  Chancery 
Court,  and  the  other  from  the  Circuit  Court,  for  the  pur- 
pose of  reaching  the  money  in  his  hands^  as  the  money  of 
Neal,  the  plaintiff  in  the  execution.  It  is  alleged  that 
Gunn,  the  Constable,  answered  both  garnishments;  and  in 
each  Court  it  was  decided  that  the  money  in  his  hands, 
as  an  officer,  was  not  liable  to  attachment  by  garnishment; 
from  both  of  which  judgments  appeals  were  prayed  and 
obtained  to  the  Supreme  Court;  but  complainants  have 
not  learned  how  the  appeals  were  disposed  of.  It  is  al- 
leged that  the  execution  was  collected  in  current  bank 
notes,  of  the  banks  of  Tennessee,  Georgia  and  Alabama, 
which  were  then  par  funds;  and  as  the  Constable  did  not 
know  to  whom  to  pay  the  money,  he  deposited  it  in  his 
own  house;  but  that  in  January,  1865,  his  house  was 
burnt,  and  the  money  destroyed   by  the  fire. 

Assuming  these  several  allegations  to  be  true,  as  we 
must  do  on  the  motion  to  dismiss,  the  question  arises,  do 
they  relieve  the  Constable  from  his  liability  for  his  failure 
to  pay  over  the  money  collected?      If  so,  we  see  no  em- 
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barrassment  in  the  way  of  his  having  availed  himself  of 
the  facts  stated,  upon  a  trial  of  the  case  in  the  Circuit 
Court,  to  obtain  which  he  had  a  plain  remedy,  as  already 
stated,  by  the  writ  of  error  coram  nobis. 

The  decree  of  the  Chancellor  is  affirmed,   with    costs. 


Jacob  Rowland  v.  R.  &  T.  Jones. 

1.  Chancery  Jurisdiction.    To  enjoin  Judgment  at  Law,    Where  one  of 

the  makers  of  a  note  to  which  eomplainant'fi  name  was  forged,  sent 
him  word  by  the  Sheriff,  who  served  the  writ,  that  he  was  not  to 
be  troubled,  but  the  others  would  pay  it.  Complainant  having  no 
previous  knowledge  of  the  existence  of  the  note,  then  denied  his  li- 
ability, and  avowed  his  determination  to  resist  it,  but  was  told  by 
the  Sheriff  that  he  need  not  attend  at  the  first  term;  was  sick  at 
the  retunk  term,  and  was  thereby  prevented  from  employing  coun- 
sel; the  other  defendants  employing  counsel,  and  putting  in  pleas  for 
all,  but  at  the  same  term  withdrawing  the  pleas,  and  allowing 
judgment  to  go  against  all:  Plaintiff  being  aware  of  the  forgery  of 
complainant's  name;  it  was  held  that  complainant  was  not  guilty  of 
such  negligence  in  making  his  defense  as  would  preclude  him  from 
setting  aside  the  judgment  at  law  by  bill  in  equity. 

2.  Fbaud.      What  is.     Judgment  obtained  by.    Where  the  plaintiff  in  a 

suit  at  law,  knowing  that  his  note  was  a  forgery  as  to  one  defend- 
ant, yet  permitted  the  other  defendants  to  withdraw  the  pleas,  and 
took  judgment  by  default  in  the  absence  of  the  defendant,  whose 
name  was  forged,  it  was  held  to  be  a  fraud  in  obtaining  the  judg- 
ment, such  as  would  entitle  the  injured  defendant  to  set  aside  the 
judgment  by  bill  in  equity. 

Case  cited :  Kearney  v.  Smithy  3  Yer.,  139. 


FROM   COFFEE. 


In  Chancery  at  Manchester,  before  B.  M.  Tillman,  Ch. 
21 
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A.  S.  Mabks^  for  complainaDt,  as  to  the  power  of  a 
court  of  equity  to  grant  new  trials^  cited :  7  Cranch,  332 ; 
5  Sneed,  155;  3  Yer.,  167;  11  Hum.,  523;  4  Cold.,  60;  Am. 
Ch.  Dig.,  127  to  131.  Proof  of  excuse  for  not  making  de- 
fense, certainty  of:  7  Hum.,  39. 

Jordan  Stokes,  with  him,  admitted  that  the  doctrine 
of  the  earlier  cases  was  narrowed,  citing:  1  Sto.  Eq.  Jur., 
§  1574;  Burton  v.  Wiley,  26  Ver.,  430;  Seciy  v.  Hughes,  5 
Sneed,  157.  Stated  the  rule,  and  cited:  2  Sto.  Eq.  Jur., 
§  887;  Marine  Insurance  Company  v.  Hodson,  7  Cranch,  332; 
Roberts  v.  CanireU,  3  Hayw.,  219;  Kearney  v.  Smith,  3  Yer., 
127;  Ridgeway  v.  Bank  of  Tennessee,  11  Hum.,  523;  Mount 
V.  Schwab,  4  Cold.,  60.  What  is  fraud  in  a  judgment :  2 
Gra.  &  Wat.  New  Trials,  1476, 1479, 1480;  TruiU  v.  Wain- 
uright,  4  Gilmer,  418;  White  v.  Cahal,  2  Swan,  552; 
Bateraan  v.  Willoe,  1  Sch.  &  Lef.,  205. 

R  B.  Davidson,  for  defendants,  cited :  Seay  v.  Hughes, 
5  Sneed,  155;  Kearney  v.  Smith,  3  Yer.,  127;  Nicholson  v. 
Patterson,  6  Hum.,  394;  Stokes  v.  X.  &  S,  T.  Co.,  6  Hum., 
241;  Lafferty  v.  Conn,  3  Sneed,  221;  7  Hum.,  39;  Powell  v. 
Cyfers,  1  Hei&,  526. 

— ^—   IsBELL,   with    him,   cited:     3   Yer.,   127;    7 


Hum.,  39. 


HiCKERSOX,   with   them,   cited:    7   Hum.,  39; 

Berry  v.  Green,  5  Hay.,  67;   3  Hum.,  559;   8  Yer.,  59. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  a  court  of  equity  for  relief 
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against  the  enforcement  of  a  judgment  at  law^  which  is  al- 
leged to  be  unjust  and  inequitable.  There  can  be  no 
controversy  now,  as  to  the  jurisdiction  of  Courts  of  Chan- 
cery in  such  cases ;  nor  is  there  any  difficulty  in  ascertain- 
ing the  general  rule  by  which  courts  of  equity  in  this 
State  are  governed  in  the  exercise  of  this  jurisdiction. 
The  real  difficulty  is,  in  the  application  of  the  rule,  in 
each  particular  case,  in  which  the  exercise  of  the  jurisdic- 
tion is  invoked. 

The  rule  as  laid  down  in  Kearney  v.  Smith,  3  Yer., 
139,  may  be  regarded  as  fully  established,  by  numerous 
subsequent  recognitions  of  it  in  this  State.  The  rule 
so  established  is,  that  "a  party  will  not  be  aided  by  a 
Court  of  Chancery,  after  a  trial  at  law,  unless  he  can 
impeach  the  justice  of  the  verdict,  on  grounds  of  which 
he  could  not  have  availed  himself  at  law,  or  was  pre- 
vented from  doing  it  by  fraud,  or  accident,  or  the  act  of 
the  opposite  party,  unmixed  with  negligence  or  fraud  on 
his  part." 

It  is  manifest  that  the  jurisdiction  of  a  Chancery  Court 
can  never  be  successfully  invoked  until  it  is  made  clearly 
to  appear  that  injustice  has  been  done  by  the  judgment 
in  the  court  of  law.  Before  a  Court  of  Chancery  will  en- 
tertain an  appeal  to  its  remedial  powers,  in  a  case  which 
has  already  been  tried  in  a  court  of  law,  it  must  see  that 
injustice  has  been  done. 

In  the  case  before  us,  the  complainant  has  shown 
clearly  and  distinctly,  that  the  judgment  which  he  seeks 
to  enjoin  was  rendered  on  a  note,  on  which  he  was  never 
legally  bound;  that  his  name  was  affixed  to  it  without 
his  knowledge  or  authority,  and  that  the  act  has  never 
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been  recognized  or  assented  to  by  him.       The  injustice  of 
the  judgment,  therefore,  is  fully  made  out. 

But  as  clearly  as  the  injustice  of  the  judgment  is  made 
to  appear,  it  is  better  that  complainant  should  suffer  the 
consequences,  than  that  the  fixed   rules,  which   define   the 
jurisdiction  of    courts  of    law  and   of    equity,  should   be 
broken    down.       Hence  it   is  incumbent  on   complainant, 
not  only  to  show  the  injustice  of  the  judgment  at  law,  but 
also,  that  he  was  prevente<l  from  making  his  defense  by 
fraud  or  accident,  or  act  of  the  plaintiffs;  and  that  he  was 
chargeable  with  no  negligence  or  fault  on  his    part.      In 
the  case  before  us,  it  appears  that  complainant  made  no 
defense  whatever.       The    summons   was   served    on   him 
some  time  in  the  fall  of  1860,  yet,  down  to  the  January 
Term,  1861,  of  the  Court,  he  had  taken  no  preparatory 
steps  for  his  defense,  though  he  avowed  his  determination 
to  resist  the  suit,  even  at  the  hazard  of  sending  his  son 
to   the   penitentiary.      It   is   obvious  that,   if  he   had   en- 
gaged counsel  in  advance  of  the  meeting  of  the  Court,  he 
could  have  avoided  a  judgment  at  the   appearance  term, 
though   he  might   have  been  prevented   by  sickness  from 
being  in  attendance.       To  determine  whether   his  failure 
to  employ  counsel  in  advance  was  negligence  or  not,  de- 
pends upon  the  facts  and  circumstances  in  proof. 

It  is  shown  that  he  derived  his  first  information  as  to 
the  existence  of  the  note,  from  the  Sheriff,  at  the  time  the 
summons  was  served.  He  promptly  repudiated  the  note, 
denied  his  liability,  and  declared  he  never  would  pay  it. 
The  Sheriff  informed  him  that  Ben.  Layne  said  it  was 
not  complainant's  debt,  and  that  he  must  not  pester  him 
about  it;  but  that  they  (meaning  the  other  makers  of  the 
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note,  including  himself,)  would  pay  it.  The  Sheriff  told 
complainant,  that  it  was  not  necessary  for  him  to  attend 
at  that  Term,  which  would  only  be  the  appearance  Term; 
that  the  others  would  attend  to  it  and  put  in  a  plea 
which  would  put  it  off  to  the  next  Term,  when  he  could 
go  and  attend  to  it.  It  is  further  proved  by  the  Sheriff, 
that  Ben.  Layne  instructed  him  that  he  was  in  partner- 
ship with  George  Layne  and  T.  B.  Rowland,  the  other 
makers  of  the  note,  and  that  it  was  their  debt,  and  they 
would  pay  it. 

It  is  in  proof,  by  witness,  Reynolds,  that  Ben.  Layne 
and  Jones,  one  of  the  plaintiffs  in  the  suit  at  law,  were 
present,  and  saw  young  Rowland  sign  his  father's  name 
to  the  note;  and  when  he  did  so,  saying  his  father  had 
authorized  him,  witness  looked  him  in  the  face,  where- 
upon he  turned  off,  when  witness  remarked  to  Ben.  Layne 
that  that  signature  was  a  forgery.  Notwithstanding  this 
significant  remark  by  one  who  was  well  acquainted  with 
complainant's  habit  of  never  giving  his  note,  or  going  se- 
curity, no  further  inquir}'  was  made,  but  the  note  was 
received  by  Jones.  As  Ben.  Layne  was  a  partner  in  the 
purchase  of  the  mules,  for  which  the  note  was  given,  it 
was  to  his  interest  that  Jones  should  receive  the  note: 
and  for  that  reason,  we  may  presume,  he  made  no  ob- 
jection to  the  fmud  thus  attempted  to  be  perpetrated 
on  complainant  for  his  benefit  It  further  appears 
that  Jones  took  the  note,  without  requiring  young 
Rowland  to  show  his  authority  for  using  his  father's 
name. 

These  facts  explain  the  motive  which  Ben.  Layne  had 
in  sending   the  messages   by   the   Sheriff  to   complainant. 
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He  knew  that  the  note  was  a  forgery,  as  to  complain- 
ant's signature.  He  acknowledged  that  the  debt  was  not 
complainant's,  but  his  own ;  and  he  authorized  the  Sheriff 
to  assure  him  that  the  debt  would  be  paid,  and  he  would 
not  be  troubled.  In  addition  to  all  which,  the  Sheriff 
assured  him  that  he  need  not  attend  the  appearance  term^ 
but  that  the  other  parties  would  attend  to  putting  in  the 
necessary  pleas. 

Without  now  inquiring  whether  this  effort  on  the  part 
of  Ben.  Layne  to  induce  complainant  to  hold  stilly  and 
take  no  steps  in  the  case,  proceeded  from  a  desire  to  re- 
lieve his  mind  from  anxiety,  or  whether  it  was  designed 
to  throw  him  off  his  guard  for  a  sinister  purpose,  we  have 
no  difficulty  in  seeing  that  an  old  and  illiterate  man,  nat- 
urally oppressed  by  the  necessity  of  subjecting  his  son  to 
infamy,  by  fixing  upon  him  the  guilt  of  forgery,  in  mak- 
ing out  his  defense,  would  readily  listen  to  the  sugges- 
tions of  Layne  and  the  advice  of  the  Sheriff,  and  post- 
pone any  preparation  for  his  defense  until  it  became  ab- 
solutely essential.  We  are,  therefore,  satisfied  that  com- 
plainant was  chargeable  with  no  such  negligence  or  fault, 
in  failing  to  employ  counsel  before  the  appearance  term 
of  the  court,  as  ought  to  repel  him  from  a  court  of  chan,- 
cery. 

The  question  still  remains,  was  he  prevented  by  fraud 
or  accident,  or  by  the  act  of  the  opposite  party,  without 
negligence  or  fault  on  his  part,  from  attending  and  making 
his  defense  at  the  appearance  term  of  the  court?  The 
proof  is  entirely  satisfactory,  that  when  the  court  came 
on,  and  during  its  continuance,  complainant  was  entirely 
unable,  from  severe  bodily  affliction,  to  attend  the  court 
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It  is  shown  that  after  the  court  commenced,  he  expressed 
his  determination  to  go  and  put  in  his  plea  of  non  est 
factum;  but  his  sickness  continued,  and  he  was  thus  pre- 
vented from  going.  There  can  be  no  difficulty,  on  the 
proof,  in  seeing  that  his  excuse  for  being  absent  from 
court,  is  sufficient  to  relieve  him  of  all  charge  of  negli- 
gence or  fault  in  not  being  present.  Without  being  pres- 
ent, he  could  not  put  in  his  plea.  His  physical  condi- 
tion was  such  that  it  was  impossible  for  him  to  be  pres- 
ent, without  endangering  his  life.  The  law  requires  no 
such  exposure  to  danger,  to  avoid  the  charge  of  negli- 
gence. 

But  was  he  guilty  of  negligence,  in  failing  to  employ 
some  one  to  attend  court  and  secure  the  services  of  coun- 
sel, in  preventing  a  judgment  by  default?  It  was  the 
appearance  term,  and  nothing  could  be  done  beyond  mak- 
ing up  the  pleadings.  He  had  been  assured  by  the  Sheriff 
that  there  was  no  necessity  for  his  being  present;  and  he 
had  every  reason  to  believe  that  Ben.  Layne  would  at- 
tend, and  take  the  necessary  steps  to  prevent  a  judgment 
by  default.  Layne  had  sent  him  word  that  the  debt 
would  be  paid,  and  had  instructed  the  Sheriff  not  to 
trouble  complainant.  Layne  did  employ  counsel  to  plead 
for  all  the  defendants.  This  was  sufficient  to  secure  to 
complainant  an  opportunity  to  make  his  defense  at  the 
next  term.  But,  notwithstanding  his  knowledge  that  com- 
plainant's name  was  forged  to  the  note,  and  that  he  in- 
tended to  rely  upon  that  fact,  he  took  advantage  of  com- 
plainant's unavoidable  absence,  and  consented  to  with- 
draw, not  only  his  own  plea,  but  that  of  complainant, 
and  allowed  the  plaintiffs  to  take  judgment.    The  plain- 
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tifl&  knew  that  the  name  of  complainant  was  a  forgery, 
and  that  he  was  not  bound  on  the  note;  they  knew  that 
they  were  not  entitled  to  a  judgment  at  that  term,  with- 
out the  consent  of  all  the  defendants.  Yet,  with  this 
knowledge,  they  consent  to  take  a  judgment  against  com- 
plainant, knowing  that  he  was  not  present  to  waive  his 
rights;  and  immediately  afterwards  an  appeal  is  taken  to 
the  Supreme  Court,  as  well  for  complainant  as  for  the 
other  defendants.  All  this  was  done  without  the  knowl- 
edge or  authority  of  complainant,  whereby  he  was  de- 
prived of  all  remedy,  and  an  unconscientious  advantage 
secured  to  the  plaintiffs. 

These  facts  not  only  relieve  complainant  of  all  charge 
of  negligence,  but  they  develop  a  fraudulent  contrivance 
to  defeat  complainant's  defense,  which  fully  justifies  the 
interposition  of  a  court  of  chancery.  They  show  that  the 
plaintiffs  in  the  judgment  are  now  seeking  to  avail  them- 
selves of  an  unconscientious  advantage  at  law,  which 
equity  will  either  put  out  of  the  way  or  restrain  them 
from  using.     JMiitc  v.  Cahaly  2  Swan,  550. 

The  judgment  will  be  perpetually  enjoined  as  to  com- 
plainant. The  defendants  will  pay  the  costs  of  this  court, 
and  of  the  court  below. 
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W.  P.  Hickerson  v.  Kaiguel  &  Co. 

1.  BiiJj    OF    Exchange.     Conditional  indoi'senieni.    Notice   of  condition. 

Precedent  debt,  A  bill  of  exchange  indorBcd  for  accommodation,  and 
delivered  to  the  maker  on  the  expresa  condition  that  if  it  was  not  that 
day  discounted  by  a  j)articular  Bank,  it  was  to  be  returned  to  the  in- 
dorser  or  destroyed.  Discount  by  that  Bank  being  refused,  the  bill 
waB  passed  with  notice,  to  the  United  States  Marshal  to  pay  executions 
for  the  satisfaction  of  which  the  money  was  to  be  raised  from  the  Bank. 
Held  that  there  was  no  authority  so  to  apply  the  bill. 

2.  CiiAi^CERY  Jurisdiction.    Relief  against  judgment  ai  law.    Excuse  for 

"hot  defending.  Suit  was  brought  on  the  bill,  against  maker  and  in- 
dorser,  and  judgment  by  default,  the  indorser  having  no  knowledge  of 
the  unauthorized  disposition  of  the  bill,  and  believing  that  it  had 
passed  according  to  the  condition.  Held,  sufficient  ground  for  relief  in 
equity,  there  being  no  plea,  demurrer  or  motion  to  dismiss. 

Cases  cited:  Kearney  v.  Smith,  3  Yer.,  127;  8  Hum.,  127;  2  Head,  270; 
McigH'  R.,  155;  1  Head,  517;  3  Hum.,  51;  5  Sneed,  443;  3  Head, 
178;  George  v.  Alexander^  6  Cold.,  641;  Bank  of  Tenncisee  v.  Johnson, 
1  Swan,  217;  Perkins  v.  Ament,  2  Head,  110. 

Code  cited :  g  4321. 


FROM   COFFEE. 


Appeal  from  the  Chancery  Court  at  Manchester,  B.  M. 
Tillman,  Ch.,  presiding. 

The  bill  was  filed  by  Hickerson  alone,  Estell,  the 
other  indorser  mentioned  in  the  opinion,  being  no  party 
to  the  proceeding. 

A.  S.  Marks,  for  complainant,  insisted  that  complain- 
ants were  put  on  inquiry;  citing:  Hunt  v.  Sandford,  6  Yer., 
387;  Hill  V.  Crosby,  2  Ham.,  545;  Hall  v.  Hall,  8  Conn., 
336.     Bill  taken  in  payment  of  precedent  debt :  Wormly  v. 
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Lowryy  1  Hum.,  468 ;  Van  Wyclc  v.  Norvell,  2  Hum.,  192; 
Ware  v.  Childress,  6  Hum,,  443;  Ingham  v.  VadeUj  3 
Hum.,  51;  Rhea  v.  Allison^  3  Head,  176;  CardweU  v.  Hicks, 
37  Barb.,  458;  49  Barb.,  452.  Conjplainant  not  bound  by 
the  bill  of  exchange:  Kimbro  v.  Lytle,  10  Yer.,  417;  Nichol 
V.  Bate,  10  Yer.,  429;  Perkins  v.  Ament,  2  Head,  110; 
WoodhuU  V.  Holmes,  10  Johns,  231;  Skilding  v.  Warren, 
15  Johns,  270;  Brown  v.  Taftor,  5  Wend.,  566;  Vallet  v. 
Parfer,  6  lb.,  615;  Wendel  v.  ^oweff,  9  lb.,  170;  Small  v. 
Sniiihj  1  Denio,  583;  Collin  v.  Hanson,  1  Duer,  309; 
Denniston  v.  Bacon,  10  Johns,  198;  J5eer«  v.  Culver,  1 
Hill,  589;  Lawrence  v.  DunsUdly,  4  N.  Y.  Leg.  Obs.,  344; 
Boody  V.  Bartlett,  46  N.  Hamp.,  560;  iS^c  v.  Vance,  6 
Ohio,  246;    11  Ohio,  65;  16  Ohio,  290. 

Jordan  Stokes,  on  the  same  side,  cited,  on  notice  to 
holder:  Bank  of  Tennessee  v.  Johnson,  1  Swan,  217,  227; 
Holeman  v.  Hobson,  8  Hum.,  127;  Ryland  v.  Brown,  2 
Head,  270;  Donaldson  v.  Clements,  Meigs  R.,  155;  3Iullins 
V.  Jones,  1  Head,  517.  Taking  for  precedent  debt:  Ingham 
V.  Vadtn,  3  Hum.,  51;  Vaiterlien  v.  Hoxoell,  5  Sneed,  443; 
Jfm^r  V.  Doolitlk,  1  Head,  88;  jKAea  v.  Allison,  3  Head,  178. 
Holder  put  upon  inquiry:  Hunt  v.  Sandford,  6  Yer.,  387; 
jEKfl  V.  O  osby,  2  Hum.,  545;  Ryland  v.  Brown,  2  Head,  270. 
Condition  valid :  -Bani  o/  Tennessee  v.  Johnson,  1  Swan,  231; 
Woodhvil  V.  Holmes,  10  Johns.,  231;  Skilding  v.  Wixrren,  15 
Johns.,  270;  and  other  cases  cited  by  Mr.  Marks.  He  in- 
sisted that  the  use  for  the  same  general  purpose  did  not 
affect  the  complainant's  defense,  and  that  Kimbro  v.  Lytic, 
10  Yer.,  417;  Bank  of  Rutland  v.  Buck,  5  Wend.,  56; 
Bank  of  Shenango  v.  Hidd,  4  Cow.,  566;  Grandin  v.  Leroy, 


, 
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2  Paige,  510,  had  no  application.  Here  was  an  express 
condition;  there,  only  primary  and  secondary  objects.  Law 
presumes,  injury  to  indorser  from  diversion  of  the  bill : 
Rochester  v.  Taylor ^  25  Barb.,  18.  Marshal  took  illegal 
commissions,  which  made  contract  illegal,  and  released 
indorser :   Powell  v.  WaterSf  8  Cow.,  669;  Wetmore  v.  Brien, 

3  Head,  723.  Belied  on  payment  by  the  principal,  and  a 
release  of  levy.  No  plea,  demurrer,  or  motion  to  dismiss, 
citing :  Stockley  v.  Rowley,  2  Head,  492,  Code,  4321,  4385; 
Lowry  V.  Nafff  4  Cold.,  370.  Judgment  does  not  oust  the 
jurisdiction :  Hill  v.  Orosby,  2  Hum.,  545;  Lishey  v.  Smiihy 
7  Hum.,  299;  Marsh  v.  Haywood,  6  Hum ,  210. 

R.  B.  Davidson,  for  defendants,  cited,  on  bills  for 
new  trial:  Seay  v.  Hughes,  5  Sneed,  155;  White  v.  Cahal,  2 
Swan,  550;  Kearney  v.  &mUh,  3  Yer.,  127;  Nicholson  v. 
Fatterson,  6  Hum.,  394;  Stokes  v.  L.  &  S.  T.  Co.,  6  Hum., 
241;  Lafferty  v.  Omn,  3  Sneed,  221;  Rice  v.  Railroad  Bank, 
7  Hum,,  39;  George  v.  Alexander,  6  Cold.,  641;  Powell  v, 
Oyfers,  1  Heis.,  526.  He  insisted  that  the  cases  in  1 
Hum.,  468;  2  Hum.,  192;  and  6  Hum.,  443,  on  holder 
for  a  precedent  debt,  did  not  apply,  because  the  defend- 
ant's execution  had  been  returned  satisfied,  so  that  he 
had  parted  with  his  judgment,  citing:  3  Head,  179. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

About  the  2d  of  January,  1860,  James  M.  Sheid,  being 
pressed  for  ready  money  to  satisfy  an  execution  from  the 
Federal  Court,  against  Rayburn  &  Co.,  which  he  had  as- 
sumed to  pay,  applied  to  Wm.  P.  Hickerson,  then  in 
Nashville,  to    become    his   accommodation    indorser   on   a 
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bill  of  exchange,  for  $2,500,  payable  at  thirty  days;  say- 
ing that  the  Cashier  of  the  Planters'  Bank  had  promised 
him  to  discount  it  that  day,  if  he  presented  a  bill  properly 
indorsed.  Hickerson  hesitated  about  indorsing,  but  final- 
ly consented,  and  indorsed  tlie  bill  upon  the  express  con- 
dition that,  if  the  bill  was  not  discounted  that  day  by 
the  Planters'  Bank,  Sheid  was  either  to  return  the  bill 
oi:  destroy  it.  This  occurred  in  the  afternoon,  and  on  the 
next  morning  Hickerson  left  for  his  home  in  CoflFee  Coun- 
ty. Sheid  presented  the  bill  at  the  Planters'  Bank  the 
same  evening,  but  the  Cashier  refused  to  discount  it;  where- 
upon Sheid  went  to  J.  B,  Clemments,  United  States  Mar- 
shal for  Middle  Tennessee,  informed  him  that  he  had  such 
a  bill,  and  told  him  the  terms  and  conditions  on  which 
Hickerson  had  indorsed  it.  He  then  proposed  to  Clem- 
ments, who  had  the  executions  in  favor  of  Raiguel  &  Co., 
against  Rayburn  &  Co.,  which  Sheid  had  assumed  to  sat- 
isfy, that  he  would  transfer  to  him,  as  the  agent  of  Raiguel 
&  Co.,  the  bill  of  exchange  in  satisfaction  of  the  execu- 
tions. Clemments  consulted  the  counsel  of  Raiguel  &  Co., 
who  advised  him  to  accept  the  proposition.  Accordingly, 
Clemments  took  the  bill  of  exchange,  and  entered  upon 
the  executions  a  receipt  in  full  satisfaction.  The  amount 
of  the  two  executions  was  about  §2,200,  and  Clemments 
agreed  that  when  the  bill  was  collected  he  would  refund 
the  excess  to  Sheid. 

The  bill  was  dishonored  at  maturity,  and  suit  brought 
thereon  to  the  September  Term,  1860,  against  Sheid  and 
the  two  indorsers,  Hickerson  and  Estell.  The  indorsers 
made  no  defense,  and  permitted  judgment  to  be  entered 
against  them  at  the  Appearance  Term,  and  thereupon  took 
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judgment  by  motion  against  Sheid;  and  at  the  May  Term, 
1861,  Raiguel  &  Co.,  took  judgment  against  Sheid  on  the 
bill. 

No  execution  ia^ued  on  this  last  named  judgment,  until 
January,  1863,  when  one  was  issued,  and  levied  on  a  tract 
of  land  belonging  to  Sheid,  estimated  to  be  worth  $4,000. 
After  the  levy  on  the  land,  Sheid  paid,  in  Confederate  cur- 
rency, the  amount  of  the  execution  to  the  Sheriff  of  Coffee 
County,  who  receipted  and  satisfied  the  execution.  Sheid 
thereupon  sold  and  conveyed  the  land,  and  became  insol- 
vent. When  the  Sheriff  tendered  the  money  received  on 
the  execution,  to  the  counsel  of  Raiguel  &  Co.,  they  re- 
fused to  receive  it;  whereupon,  they  caused  execution  to 
issue  against  Hickerson  on  the  judgment  rendered  against 
him  as  indorser  at  the  September  Term,  1860. 

The  bill  is  filed  by  Hickerson  to  enjoin  the  execution 
so  issued. 

The  first  question  for  determination,  is,  whether  injus- 
tice was  done  to  complainant  by  the  judgment  rendered 
by  the  Circuit  Court,  at  the  September  Term,  1860.  It 
appears  that  he  made  no  defense,  but  permitted  judgment 
to  be  entered  at  the  appearance  term  without  objeciion. 
This  is  conclusive  against  his  application  for  relief,  unless 
he  had  a  good  defense,  and  failed  to  make  it  on  account 
of  accident,  or  fraud,  or  the  action  of  the  opposite  party, 
unmixed  with  negligence  or  fault  on  his  own  part.  Kear- 
ny V.  Smith,  3   Yer.,  127. 

The  proof  shows  that  when  complainant  indorsed  the 
bill,  he  did  so  upon  the  express  condition  that  if  the 
Planti^rs'  Bank  did  not  discount  the  bill  on  that  day,  his 
liability  as  indorser  was  to  cease,  and  the  bill  was- either 
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to  be  returned  or  destroyed.  It  is  wholly  immaterial 
whether  complainant  knew  the  use  which  Sheild  proposed 
to  make  of  the  money,  or  not.  He  was  indorsing  with- 
out consideration,  and  for  the  accommodation  of  Sheid, 
and  had  the  right  to  annex  such  terms  and  conditions 
to  his  liability  as  he  saw  proper.  Perkins  v.  Amenf,  2 
Head,  110;  Bank  of  Tennessee  v.  Johnson,  1  Swan,  217. 
It  is  clear  that  when  the  Planters'  Bank  refused  to  dis- 
count the  bill,  and  the  day  had  expired  during  which  it 
was  to  be  presented,  the  liability  of  complainant  was  ter- 
minated. The  only  liability  which  could  then  be  created 
must  have  arisen  from  the  transfer  of  the  bill,  in  the  due 
course  of  trade,  to  some  innocent  purchaser,  for  value. 
But  the  proof  shows  that  when  Sheid  offered  to  transfer 
the  bill  to  Cleraments,  who  was  acting  as  the  agent  of 
Raiguel  &  Co.,  in  the  collection  of  their  execution,  he  in- 
formed him  of  the  terms  and  conditions  which  complain- 
ant had  annexed  to  his  indorsement  It  follows,  that 
Clemments  took  the  bill  with  full  notice  that  Sheid  had 
no  authority  to  use  it  for  any  purpose  and  in  any  way. 
As  Clemments  was  acting  as  the  agent  of  Raiguel  &  Co., 
they  would  be  affected  with  the  notice  which  their  agent 
had. 

But  the  proof  further  shows  that  the  bill  was  taken 
by  Raiguel  &  Co.  in  payment  of  a  claim  which  they  had 
against  Rayburn  &  Co.,  and  which  claim  Sheid  had  un- 
dertaken, by.  contract  with  Rayburn  &  Co.,  to  pay.  The 
bill,  therefore,  was  received  in  payment  of  a  pre-existing 
debt,  and  was  taken,  subject  to  all  the  equities  and  de- 
fenses which  the  indorser  could  lawfully  set  up  iigainst 
the  liability   in   the  hands  of    Sheid.      8  Hum.,  127;   2 
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Head,  270;  Meigs'  R.,  155;  1  Head,  517;  3  Hum.,  51; 
5  Saeed,  443;   3  Head,  178. 

It  follows,  that  if  complainant  had  made  his  defense 
in  the  suit  at  law,  he  would  have  had  the  right  to  rely 
upon  the  fraud  practiced  upon  him  by  Sheid,  in  trans- 
ferring the  bill  without  authority,  and  in  violation  of  the 
terms  and  conditions  of  his  indorsement;  and,  under  the 
law,  a  verdict  and  judgment,  upon  the  facts  disclosed  in 
the  record,  must  have  been  rendered  in  favor  of  com- 
plainant. The  injustice  of  the  judgment  against  him  is 
thiis  made  manifest. 

But  it  is  not  enough  that  the  judgment  was  unjust. 
It  must  also  appear  by  the  proof,  that  complainant,  with- 
out negligence  or  fault  upon  his  part,  was  prevented  by 
accident,  fraud,  or  the  action  of  the  opposite  party,  from 
making  his  defense,  before  he  can  entitle  himself  to  relief 
against  the  judgment.  The  excuse  on  which  he  relies  for 
allowing  judgment  to  be  taken  without  defense,  is,  that 
at  the  time  the  judgment  was  rendered  against  him,  in 
September,  1860,  he  was  under  the  impreasion  that  the 
bill  had  been  discounted  by  the  Planters'  Bank,  and  that 
he  was  bound  by  his  indorsement.  It  was  under  this 
conviction  that  he  permitted  judgment  to  be  taken  at  the 
appearance  term.  He  states  further,  both  in  his  bill  and 
in  his  deposition,  that  the  first  information  or  knowledge 
that  he  acquired  as  to  the  refusal  of  the  bank  to  discount 
the  bill,  and  the  fraudulent  diversion  thereof  by  Sheid, 
was  derived  after  the  judgment  was  rendered  in  May, 
1861,  against  Shied.  The  truth  of  this  explanation  of 
his  failure  to  make  his  defense  is  fully  established  by  the 
proof.     It  follows,  that  when  the  judgment  was  rendered 


336  NASHVILLE: 


W.  p.  Hickereon  i\  Raiguel  &  Co. 


against  him  in  September,  1860,  be  was  unable  to  make 
his  defense,  because  of  the  fact  that  Shied  had  concealed 
and  withheld  from  him,  the  fraudulent  use  which  he  had 
made  of  his  indorsement.  It  was  impossible  for  him  to 
avail  himself  of  a  defense,  of  the  existence  of  which  he 
had  no  knowledge.  The  facts  constituting  his  defense 
rested  alone  in  the  knowledge  of  defendant's  agent,  Clem- 
ments  and  Sheid,  who  had  perpetrated  the  fraud,  and 
by  both  it  was  withheld  from  complainant  until  after  the 
judgment  in  the  Circuit  Court.  This  circumstance  dis- 
tinguishes this  case  from  that  of  George  v.  Alexander,  6 
Cold., -641. 

In  the  case  of  Marine  Insurance  Co.  v.  Hodgaony  7 
Cranch,  336,  Chief  Justice  Marshall,  says:  "It  may  be 
safely  said,  that  any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself 
at  law,  and  was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  in  himself,  will  justify  an 
application  to  a  court  of  chancery."  In  Adams'  Equity, 
197,  it  is  said:  "The  rule  on  this  subject,  seems  to  be, 
that,  if,  after  judgment,  additional  circumstances  are  dis- 
covered, if  their  non-discovery  has  been  caused  by  fraud- 
ulent concealment,  the  fraud  will  warrant  an  injunction." 
But  we  deem  it  unnecessary  to  pursue  the  investigation 
further,  as  to  the  jurisdiction  of  the  Chancery  Court. 

The  defendants  have  failed  to  demur  or  plead,  or  to 
move  to  dismiss  the  bill,  but  have  answered  and  taken 
issue  upon  the  merits.  The  cause  must,  therefore,  be 
heard  and  determined  upon  its  merits.     Code,  4321. 
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As  we  are  satisfied  that  complainant  is  entitled  to  re- 
lief upon  the  grounds  already  stated^  we  deem  it  unnec- 
essary to  examine  the  question  as  to  the  effect  upon  com- 
plainant's rights,  of  the  satisfaction  of  the  judgment  of 
Raiguel  &  Co.,  in  Confederate  money,  by  Sheid. 

The  decree  of  the  Chancellor  will  be  affirmed,  with 
costs. 


W.  K.  McClendon  ei  als.  v.  Samuel  Harlan  et  als. 

Guardian  Bond.  OoDe^  land  fund  eon/verted  before  its  exeeutvm.  The  sure- 
ties of  a  general  guardian  are  liable  on  the  ocdinary  bond  for  money, 
proceeds  of  real  estate^  converted  by  decree  beibce  the  execution  of  the 
bond. 


FROM   WILSON, 


Appeal  from  the  decree  of  J.  P.  Steele,  Ch.,  sitting 
at   Lebanon. 

The  real  estate  of  Wm.  F.  Jonee  waa  sold  by  decree 
of  the  Circuit  Court  of  Wilson,  on  the  26th  day  of 
October,  1849,  upon  a  credit  of  one  and  two  years,  and 
produoed  a  fund  from  which  complainants,  the  wards,  were 
entitled  to  receive  $491.30,  in  addition  to  $104,  pro- 
ceeds of  personalty. 

At  the  February  Term,  1850,  of  the  Counly  Court, 
defendant,   J.   H.    Barclay,    the    father  of  complainants, 

^  On  the  liability  of  securities  of  executors  on  their  bond,  see  Lester  y. 
Viek,potl  — . 

22 
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was  appointed   guardian,  and  gave   bond,  with   the  other 
defendants  as  his  sureties,  in  a  penalty  of  $1,200. 

The  proceeds  of  the  land  were  paid  to  the  guardian, 
under  two  decrees  of  the  Circuit  Court;  the  first  recit- 
ing that  the  guardian  had  given  bond  to  the  County 
Court  in  a  sum  sufficient  to  cover  the  amount  produced 
by  the  sale  of  the  land,  and  ordering  the  amount  then 
collected  to  be  paid  over.  The  second  instalment  being 
collected,  the  Court  ordered  that  it  be  paid  over,  when 
the  bond  was  increased  sufficiently  to  cover  the  amount. 
But  the  Clerk  finding  it  already  sufficient,  paid  it  over 
without  further  bond.  This  bill  was  filed  for  an  ac- 
count  of  the  guardian's  receipts,  and  to  recover  the  fund 
from  the  guardian   and  her  securities. 

Egbert  Caktrell,  for  complainants,  insisted  that 
the  bond  was  in  double  the  amount  of  the  whole  fund, 
and  waa  made  to  cover  this  very  fund,  and  that  it  was 
paid  over  on  this  bond.  He  commented  on  the  case 
of  Baker  Andrew^  heira,  3  Hum.,  592,  and  insisted 
that  it  did  not  control  this  case,  as  it  did  not  involve 
the  construction  of  the  Act  of  1823,  c.  2,  C.  &  N.,  371 ; 
that  the  act  of  186'^,  c.  166,  did  not  apply,  as  it  was 
passed  after  the  money  was  received.  He  cited  the  Acts 
of  1823,  c.  2;  1842,  c.  117,  s.  3;  1762,  c.  5,  s.  5; 
1825,  c.  45,  sees.  1,  2  and  3. 

Williamson  &  Martin,  for  defendants,  cited  the 
case  of  Baker  Andrewe^  heirs j  3  Hum.,  592;  Beeves  v. 
Steele,  2  Head,  647;  Hancock  v.  Hubbard,  19  Pick,  171; 
Act  of  1852,  c.  166,  s.  4;  Code,  3317,  as  a  legislative 
construction   of    the    previous   acts,  and    insisted    that  a 


JANUARY  11,  1871.  339 


W.  K.  McClendon  et  aU.  v.  Samuel  Hunt  et  als. 


general    guardian's    ordinary  bond    would    only  embrace 
the  estate  devised  from  the  personal  representative. 

TuBNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  of  the  Chancellor  must  be  reversed. 

The  only  question  presented  for  our  consideration  is: 
Are  the  securities  upon  a  general  guardian  bond  liable  for 
a  fund  derived  from  the  sale  of  real  estate  under  a  de- 
cre<e  of  the  Chancery  Court,  and  paid  into  the  hands  of 
the  guardian,  the  sale  having  been  made  and  notes  taken 
for  the  purchase  money,  before  the  appointment  of  the 
guardian,  and  of  course  before  the  execution  of  the  guar- 
dian bond? 

The  sale  was  a  conversion  of  the  realty  into  person- 
alty; and  the  securities  are  liable  to  the  extent  of  their 
bond. 

This  opinion  is  not  in  conflict  with  the  rule  that  the 
securities  of  a  general  guardian  are  not  bound  for  the 
funds  paid  to  him,  which  have  been  created  by  the  sale 
of  real  estate  by  order  or  decree  of  the  Chancery  Court,  . 
for  the  purpose  of  division  amongst  the  minor  heirs. 
This  rule  contemplates  the  sale  of  realty  after  the  ap- 
pointment of  the  guardian  and  the  execution  of  his  bond; 
in  vrhich  case,  before  the  guardian  is  enabled  to  receive 
the  fund,  he  must  execute  a  special  bond. 

The    Chancellor  held  the  contrary;   his  decree    is    re- 
versed, and  the  cause  is  remanded  for  an  account. 
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J.  G.  Frazer  v.  John  C.  Sypert. 

i.  Usury.  ^  DiteourU  of  paper  made  to  raise  moT^ey.  Notice,  If  a  note  is 
made  and  indorsed  to  raise  money,  but  is  taken  at  a  discount  of  20  per 
cent.,  without  notice  of  the  fact  that  it  is  not  a  real  transaction,  the  dis- 
count is  not  usurious. 

2.  Same.  Same,  Same*  If  the  holder  takes  the  paper  from  one  who  he 
states  he  believed  was  the  agent  of  the  indoner  and  maker,  that  is  not 
evidence  of  notice. 


PROM  WILSON. 


Appeal  from  the  decree  of  J.  P.  Steele,  Ch.,  sitting 
in  the   Chancery  Court,  at  Lebanon. 

The  bill  was  filed  after  judgment,  to  be  relieved  of 
the  usury  in  the  note.  It  contained  this  interrogatory: 
Let  him  (Sypert)  state  who  he  got  this  note  from,  and 
if  he  believed  he  owned  the  note,  or  was  agent  for  said 
Z.  W,  Frazer? 

In  response  to  this  interrogatory,  defendant,  Sypert, 
answered  that  "he  obtained  the  notes  mentioned  from 
bis  co-defendant,  Moore,  and  believed  at  the  time,  and 
now  believes,  if  there  was  any  agency,  as  stated  by  com- 
plainant, that  Moore  was  agent  for  J.  G.  Frazer,  the 
indorser  on  said  note,  and  for  Z.  W.  Frazer,  the   drawer. 

B.  J.  Tarver  and  E.  I.  Golladay,  for  complainant, 
cited  3  Head,  723;  relied  upon  the  admission  of  defend- 


^  See  Woodi  v,  Aanibtn,  ante,  46,  and  note  1,  and  cases  there  cited.    See, 
alflo,  Jaeksm  v.  CoUinSf  post  — ,  and  see  Sinclair  t.  JPeeUes,  5  Cold.,  584. 
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ant^  that  he  believed  at  the  time  of  purchase  that  Moore 
was  selling  as  the  agent  for  the  maker  and  indorser  of 
the  note. 

R.  K  Thompson,  for  Sypert,  cited  4  Hum.,  245;  7 
Hum.,  450;  8  Hum.,  129;  3  Head,  727;  1  Cold.,  183. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Complainant  alleges,  in  substance,  that  Z.  W.  Frazer, 
having  authority  to  use  bis  name  as  security  in  his  busi- 
ness affairs,  and  being  embarrassed  ip  his  circumstances, 
drew  a  note  for  the  purpose  of  raising  money,  upon 
which  he  signed  complainant^s  name  as  security  or  in- 
dorser; and  that  it  was  sold  to  Sypert,  who  had  full 
knowledge  of  the  purpose  for  which  the  note  was  exe- 
cuted, at  a  large  and  enormous  rate  of  discount ;  and  that 
the  purchase  was  a  usurious  transaction.  Sypert  obtained 
judgment  on  the  note,  and  the  bill  was  filed  to  enjoin 
its  collection,  but  the  injunction  was  dissolved  on  the 
coming  in  of  the  answers. 

The  facts,  as  shown  in  the  proof,  are:  That  the  note 
was  executed  for  the  purpose  stated;  that  Moore,  a  Con- 
stable, had  executions  in  his  hands  against  Z.  W.  Frazer, 
for  collection;  that  Frazer  handed  him  the  note  for  col- 
lection, in  1859,  for  $250,  iadorsed  by  J.  G.  Frazer, 
stating  at  the  time  that  it  was  made  and  indorsed  for 
sale,  and  for  the  purpose  of  raising  money,  and  instruct- 
ing him  to  sell  it  on  the  best  terms;  that  Moore  sold  the 
note  to  Sypert  at  about  twenty  per  cent,  discount,  and 
applied  the  proceeds  to  executions  in  which  Sypert  was 
in^  no  way  interested. 
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Moore^  in  his  answer  and  deposition,  states  that  he 
''did  not  tell,  or  in  any  wise  inform,  his  co-defendant  of  the 
circumstances  under  which  the  note  was  gotten  up,  and 
for  what  purpose."  Sypert,  in  his  answer,  says  that  he 
''can  not  state  whether  said  note  was  made  to  raise  money 
or  not,  nor  does  he  know  its  consideration,  or  to  what 
use,  or  how,  the  money  was  applied  he  gave  for  said 
note;"  and  that  the  note  is  the  only  debt  or  claim  he 
had  upon  complainant.  He  denies,  most  positively,  that 
he  knew  anything  about  the  note  having  been  made  with 
a  view  to  sale.  He  states  that  he  believed,  and  still  be- 
lieves, that  Moore,  from  whom  he  purchased,  was  agent 
for  the  maker  or  indorser.  His  answer  is  silent  as  to 
whether  he  had  any  information  on  the  subject  at  the 
time  of  the  purchase;  but  there  is  no  proof  to  show  that 
such  information  was  communicated  to  him. 

Z.  W.  Frazer  and  Thomas  B.  Moore  were  the  only 
witnesses  examined  in  the  cause.  Frazer  states  no  fact 
or  circumstance,  tending  to  show  that  any  information 
as  to  the  character  of  the  note  was  communicated  to  Sy- 
pert,  before  the  purchase.  Moore,  in  his  deposition,  says : 
I  did  not  tell  Sypert  how  the  note  was  gotten  up,  nor 
for  what  purpose;  for,  if  I  had  done  so,  I  know  I  could 
not  have  sold  it  to  Sypert." 

In  Ramsey  v.  Clarke  4  Hum.,  245,  it  was  held,  that, 
"if  the  purchaser  of  the  note  knows  nothing  about  the 
consideration  for  which  it  was  made,  and  takes  an  assign- 
ment of  it,  supposing  it  to  be  a  lawful  business  transac- 
tion, he  can  be  guilty  of  no  desire  indirectly  to  receive 
a  greater  amount  of  interest  than  the  law  allows."  The 
same  principle  is  recognized  in  May  v.  CampbeU,  7  Hum., 
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•450.  That  case  is  not  overruled  in  Hobnan  v.  Hobson, 
8  Hum.,  129,  130;  and  in  Wetmore  v.  Brien  and  Bradley^ 
3  Head,  727,  it  is  distinctly  held  that  the  purchase 
must  be  "with  knowledge  of  the  facts,  either  actual  or 
inferable  from  the  facts  of  the  case,''  to  make  the  con- 
tract usurious.  The  same  principle  is  recognized  in  Doak 
V.  Snappf  1   Cold.,  183, 

The  mere  failure  of  the  defendant  to  answer  the  in- 
terrogatories as  to  his  belief,  is  not  a  sufficient  circum- 
stance against  him  upon  which  to  found  a  decree,  as 
complainant  failed  to  except,  and  to  compel  a  full  an- 
swer. Moore's  evidence,  under  the  circumstances,  proves 
i  negative,  and  shows  clearly  that  Sypert  had  no 
knowledge  of  the  purpose  for  which  the  note  was  exe- 
cuted. 

The  Chancellor's  decree  is  clearly  erroneous,  and  let 
it  be  reversed. 


Edward  R.  Vance  v.  Thos.  J.  Smith  et  aU. 

1.  FBAUDUliENT  CONVEYANCE.     CrcdUor,     Plaintiff  in  tort,    A  deed  of 

tnut  made  in  contemplation  of  an  action  of  torty  and  a  recovery  there- 
in, which  provided  first  for  certain  preferred  debts,  and  then  for  the 
pavment  of  all  other  creditors  and  indorsers  of  the  maker,  is  not 
frandalent,  for  it  provides,  whether  so  intended  or  not,  for  the  re- 
cover/ in  the  action  of  tort;  Famsworth  v.  BeU,  and  Patrick  v*  Ford, 
5  Sneed,  531,  537. 

2.  CREDrroB.    Plaintiff  in  tort.    A  plaintiff  in  an  action  of  tort,  who  has 

not  recovered  his  judgment,  is  an  existing  creditor,  embraced  in  a 
deed  providing  for  the  payment  of  aU  creditors. 
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3.  Fkaudulent  Cokveyance.    Parol  proof.    A  deed  can  not  be  at- 

tacked bj  parol  proof,  to  show  that  it  was  intended  to  delay  credi- 
tors, for  the  payment  of  whom  it  proyides  on  its  face. 

4.  Same.    Payment  of  claiiru.    A  strong  presumption  of  the  faimefis  of  a 

deed  is  raised  by  the  subsequent  settlement  of  the  claims,  in  fraud, 
of  which,  it  is  charged  to  be  made. 

5.  Deed.     ConstrwsHon.     To  pay  ereditorzy  nieatu  existing  creditors,    A  deed 

providing  for  the  payment  of  all  creditors,  and  disposin/ji^  of  the 
surplus  to  third  persons,  provides  for  debts  only,  which  existed  at 
the  making  of  the  deed. 

6.  Voluntary  Conveyance.    Prwisicn  for  payment  of  debts,    A  volun- 

tary conveyance  made  by  a  person  indebted  at  the  time,  but  pro- 
viding for  the  payment  of  all  his  just  debts,  and  settling  the  surplus 
only,  is  not  fraudulent  as  to  subsequent  creditors. 

7.  Same.    Duty  to  provide  for  wife.    It  is  a  duty  of  a  husband  to  provide 

for  a  wife,  in  contemplation  of  an  indefinitely  prolonged  absence 
from  home.  * 

8.  Evidence.    Dedarations  made  after  ike  deed.    Declarations  of  the  ma- 

ker, or  the  trustee  of  a  deed,  prejudicial  to  its  validity,  made  sub- 
sequent to  the  making  of  the  deed,  are  inadmissible  in  evidence  to 
affect  the  beneficiaries  in  the  d/eed. 

9.  Trustee.    Failure  to  give  hand.      Effect  of.     The  failure  of  a  trustee 

to  give  bond  as  required  by  the  Code,  I  1974;  1856,  c.  113,  does 
not  afPeci  the  validity  of  the  deed.  It  is  merely  a  ground  of  re- 
moval. 

10.  Confederate  Notes.  Promise  to  take  hack.^X  payment  in  Confed- 
erate Treasury  Notes,  voluntarily  received  and  credited  on  a  notei 
will  not  be  set  aside  because  of  a  subsequent  promise,  without  con- 
sideration, to  "take  it  back." 

Cases  cited :  Fammoorth  v.  Belly  and  Palrick  v.  JFbrd,  6  Sneed,  531,  532; 
SicKdas  v.  Ward,  1  Head,  323;  Mardn  v.  QUiver,  9  Hum.,  561;  Hes- 
ter V.  TratiTMon,  6  Hum.,  217;  Trotter  v.  Fotswi,  6  Hum.,  514;  Mills 
V.  Haines,  3  Head,  334. 

Code  cited  and  construed,  1974.  Statute  cited,  1856,  c  113. 


FROM   WII^ON. 


Appeal   from   decree  of  J.  P.  Steele,  Ch.,  sitting  in 
the  Chancery  Court  at  Lebanon. 

Tarver  &  GoLLADAY,  for  complainant,  cited  on  con- 


JANUARY  11,  1871.  345 

Edward  B.  Vance  v.  Thomafi  J.  South  et  o/s. 

veyance  to  separate  use :  Houston  v.  Embry,  1  Sneed,  489; 
Mei'edith.Y.  Owen,  4  Sneed,  223;  Hill  on  Trustees,  420;  2 
Sto.  Eq.  Jur.,  1378;  8  Yer.,  33;  Powe«  v.  Poxoelly  9  Hum., 
486;  3  Hum.,  631;  1  Swan,  128.  As  to  admissions  to  af- 
fect deed:  5  Hay.,  606,  Cooper's  ed. ;  6  Yer.,  272;  9  Hum., 
750;  2  Swan,  80;  1  Cold.,  308.  Conveyance  voluntary; 
9  Hum.,  486.  As  to  fraudulent  conveyance:  4  Yer., 
164;  1  Tenn.,  300;  Farrmoorih  v.  Bdl,  5  Sneed,  531; 
Patrick  v.  Ford,  lb.,  532.  Insisted  that  the  con- 
templated recovery  in  tort  was  held  not  a  debty  or  the 
plaintiff  a  creditor j  until  judgment:  Langford  v.  Fly,  7 
Hum.,  585;  and  that  the  cases  in  5  Sneed,  were  not  pub- 
iished  until  1859,  and  were  not  known  when  this  deed  was 
made,  18th  May,  1859. 

Jordan  Stok^  &  Son,  for  defendants,  insisted  that 
admissions  of  husband  were  during  wife's  possession,  not  his^ 
and  cited  on  possession  of  husband  and  wife :  Foder  v.  Jor^ 
daily  2  Swan,  476.  As  to  admissions  before  sale :  Mulhol- 
land  V.  Elliston,  1  Cold.,  307;  Sugg  v.  Powell,  1  Head,  221. 
Or  during  possession  which  is  inconsistent  with  sale:  Trotter 
v.  Wal807iy  6  Hum.,  509;  Carnahan  v.  Wood,  2  Swan,  500. 
Otherwise  as  to  possession  consistent  with  deed:  Neal  v. 
Pedeny  1  Head,  546;  Trottei-  v.  Waisoriy  6  Hum.,  509;  Mc 
Clellan  v.  ComweUy  2  Cold.,  298;  1  Cold.,  812.  Fraudu- 
lent conveyance :  Hefner  v.  Metcalf,  1  Head,  577;  Burrill 
on  Afi'gmt,  2  ed.,  374,  404;  Meux  v.  Htywelly  4  East,  1,  13; 
5  Sneed,  531,  532.  'Creditors'  included  Hunt's  claim.  In- 
tent to  defraud  one  creditor  will  not  avoid  a  deed  to  pay 
all  creditors :  Burr,  on  Asg'mt,  704,  5,  2  ed.;  Pickstock  v. 
Lyster,  3  M.  &  Selw.,  337.     Subsequent  creditors :  6  Hum.^ 
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215;  9  Hum.,  561;  1  Head,  323;  Sexton  v.  WheatoUy  8 
Wheat.,  229;  1  Sto.  Eq.  Jur.,  §  361.  Beneficiary,  must  be 
charged  with  the  fraud :  6  Hum.,  574;  3  Head,  334,  5; 
BUlupa  V.  Sears,  5  Grat.,  31;  Brannoch  v.  Brannock,  10  Ired., 
428;  Anderson  v.  Hooks,  9  Ala.,  704.  Subsequent  must 
attack  through  existing  creditor:  1  Sto.  Eq.  Jur.,  §  361, 
and  n.;  Fed  v.  Knowles,  2  Yo.  &  Col.,  N.  S.,  172;  Richard- 
son v,SmallvH>od,  Jsicohs^  Ch.  K.,  532.  Court  may  hold 
deed  good  in  part :  Brannock  v.  Brannoch,  10  Ired.,  428. 
Voluntary  settlement :  Stephens  v.  Olive,  2  Br.  Ch.  R.,  90; 
8  Wheat,  229;    Adams  Eq.,;8ide  p.  147;  6  Hum.,  215. 

ViCK,  with  him,  cited:  1  Greenl.,  §  80;  3  Id.,  854;  4 
Sneed,  431;  5  Sneed,  531;  9  Hum.,  565;  1  Head,  323;  6 
Hum.,  215;  3  Head,  334,  5;  6  Hum.,  614.  Possession  by 
husband:  9  Himi.,  566.  Admissions:  Hill  on  Trust..  167; 
5  Ves.,  700;  6  Hum.,  514;  5  Sneed,  535;  2  Cold.,  305, 

Williamson  &  Martin  with  them. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

On  the  17th  of  May,  1859,  Thomas  J.  Smith  had  a 
personal  rencontre  with  A.  P.  Hunt,  in  the  course  of  which 
he  inflicted  such  personal  injuries  that  he  was  apprehensive 
they  would  result  in  the  death  of  Hunt;  and  in  conse- 
quence of  his  fears  of  a  criminal  prosecution,  and  an  ac- 
tion for  damages,  he  determined  to  leave  the  country  and 
not  undergo  a  trial  in  a  court  of  justice.  Before  leaving 
the  country,  he  executed  two  deeds  of  trust  to  William  D. 
Smith,  each  bearing  date  18th  May,  1859.  In  the  first  of 
said  deeds,  he  conveyed  six  slaves,  in  trust,  to  secure  the 
payment  of  a  bill  of  exchange,  for  $1,500,  indorsed  by  W. 
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D.  Smith;  a  note  of  $2^000^  due  said  Smith;  a  note  for 
$500^  dae  to  Jordan  Stokes ;  and  various  other  debts^  spe- 
cially mentioned,  with  power  to  the  trustee,  if  the  debts, 
by  note  and  account,  were  not  paid  within  twelve  months 
from  the  date  of  said  deed,  to  sell  the  slaves,  at  public  or 
private  sale,  for  cash  or  on  time,  as  he  might  deem  best 
in  the  exercise  of  a  sound  discretion ;  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  debts,  in  the  order  mentioned 
in  the  deed.  It  is  further  provided  in  said  deed  that, 
"if,  after  the  payment  of  the  debts  herein  specified,  any  of 
the  proceeds  shall  remain  in  his  (the  trustee's)  hands,  they 
shall  be  applied  to  all  such  debts  as  I  owe;  and  the  bal- 
ance, if  any  there  remain,  to  lie  in  his  hands,  subject  to 
my  order." 

In  the  second  deed,  the  said  bargainor  conveyed  to  the 
trustee,  twelve  negroes  and  the  tract  of  land  upon  which 
be  then  lived,  about  three  miles  from  Lebanon,  and  "all 
his  stock  of  all  kinds,  household  furniture,  etc.''  The 
trusts  declared  in  said  last  named  deed,  are  as  follows 
"The  condition  of  the  above  conveyance  is  such,  that 
whereas,  I  am  still  indebted  to  Smith  and  Lester,  for  said 
land,  and  am  considerably  indebted  to  other  persons,  and 
am  desirous  of  securing  them;  and  whereas,  I  have  exe- 
cuted to  said  William  D.  Smith  another  deed  of  trust,  of 
this  date,  to  other  property;  and,  as  such  property  may  not 
be  suiBcient  to  secure  all  of  my  indorsers  and  creditors,  I 
have  this  day,  also,  made  the  above  conveyance,  in  trust, 
to  my  said  trustee,  for  the  purpose  of  securing  all  of  my 
creditors  and  indorsers;  and  if  my  debts  are  not  paid 
and  satibfied  at  the  expiration  of  twelve  months  from  this 
date,  then  my  said  trustee  is  authorized  to  sell  so  much. 
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or  all,  of  said  land  and  negroes,  stock,  etc.,  as  may  be 
necessary  to  settle  all  my  debts ;  and  the  balance,  if  there 
be  any  property  or  proceeds  of  sale,  I  now,  by  these  pre- 
sents, give,  in  consideration  of  the  natural  love  and  affec- 
tion I  bear  for  her,  to  my  beloved  wife,  Elmira  Jane 
Smitli,  to  her  own  proper  use  and  behoof;  to  be  left,  how- 
ever, in  the  hands  of  said  William  D.  Smith,  as  her  trus- 
tee; and  by  these  presents,  to  carry  out  the  above  gift  to 
my  said  wife,  I  convey  and  transfer,  to  said  William  D. 
Smith,  all  legal  title  in  and  to  such  property,  as  may  be 
left  after  the  purposes  of  this  deed  of  trust,  as  to  my  in- 
debtedness, are  fully  executed/' 

The  deed  first  named  wab  duly  registered  in  the  Ras- 
ter's OflSce  of  Wilson  County,  on  the  19th  May,  1859, 
and  the  second  deed  on  the  20th  of  the  same  month. 

After  the  execution  of  the  deeds,  and  at  some  time, 
not  definitely  shown,  during  the  year  1860,  T.  J.  &nith 
purchased  of  complainant  "a  lot  of  mules,"  for  which  he 
executed  two  notes,  not  exhibited  in  the  record:  the  one 
for  §1,200,  and  the  other  for  $500.  On  the  larger  note, 
complainant  obtained  judgment  against  said  Smith,  and 
against  the  administrator  of  Bennet,  who  was  Smith's  se- 
curity, for  $1,531.50,  at  the  September  Term,  1866,  of  the 
Circuit  Court  of  Wilson  County,  upon  which  it  is  alleged, 
i^  the  bill,  that  execution  was  issued  and  returned  ^'no 
property  found;"  though  no  copy  of  this  proceeding  is  ex- 
hibited. He  also  alleges  that  he  recovered  judgment  be- 
fore a  Justice,  against  Smith,  and  Tarver,  his  security 
upon  the  note  for  $500,  upon  which,  it  is  alleged,  execu- 
tion was  also  issued,  and  a  similar  return  made. 

This  bill  was  filed  on  the  13th  December,  1865,  against 
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the  proper  parties,  to  hold  the  executrix  of  the  trustee 
liable  for  his  alleged  neglect  in  not  selling  said  slaves,  and 
for  the  purpose  of  causing  said  deeds  to  be  annulled  for 
fraud,  and  of  obtaining  satisfaction  of  said  judgments  by 
a  sale  of  such  of  said  property  as  still  remained  on  hand. 

On  the  9th  April,  1866,  Mrs,  S.  C.  Smith  and  P.  S. 
Lester  filed  their  answer  and  cross  bill,  in  which  they  al- 
lied that  they  were  the  owners  of  said  tract  of  land,  and 
had  sold  the  same  to  T.  J.  Smith,  to  whom  they  executed 
a  title  bond  for  the  conveyance  of  said  land,  on  the  pay- 
ment of  his  note  for  H680.30,  dated  14th  September,  1858, 
and  due  1st  January,  1859,  for  the  purchase  money.  They 
admit  that  this  note  was  credited  3d  January,  1859,  with 
?l,500,and  with  ?1,2(X)  on  the  1st  March,  1863.  The 
said  Sarah  C.  Smith  is  the  widow  and  executrix  of  W.  D. 
Smith,  the  trustee,  who  died  within  a  few  months  after 
the  execution  of  said  deeds;  and  she  claims  that  she  found 
other  evidences  of  debt,  among  her  husband's  papers, 
against  T.  J.  Smith,  to  the  amount  of  $2,385.08,  which 
are  to  be  credited  with  certain  sums  not  specified.  It  is 
alleged  in  said  answer  and  cross  bill,  by  the  said  Sarah 
C,  that  her  co-defendant,  Thomas  J.  Smith,  paid  the  said 
sum  of  $1,200  in  Confederate  ^'money;"  that  she  refused 
to  take  it,  but  he  prevailed  on  her  to  receive  it.  She 
charges  that  he  said,  on  the  next  morning  afterwards,  that 
he  would  take  the  Confederate  money  back,  but  when  she 
sent  it,  on  the  succeeding  day,  he  refused  to  do  so. 

Time  was  extended  to  Thomas  J.  Smith  and  wife,  and 
they  filed  their  answer  and  cross  bill  on  the  11th  April, 
1866,  the  details  of  which  it  is  unnecessary  here  to  state. 

It  has   been  strenuously  insisted  for  Vance,  the  com- 
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plainant  in  the  original  bill^  that  the  deeds  of  trust  were 
executed  for  the  avowed  purpose  of  evading  the  laws, 
and  of  defeating  any  recovery  that  Hunt  might  obtain  in 
damages;  that  Hunt,  having  brought  suit,  just  before  the 
execution  of  the  deeds,  was,  in  law,  a  creditor;  that  the 
deed  was  fraudulent  as  to  him,  and  being  fraudulent  as 
to  existing,  was  fraudulent  and  void  as  to  subsequent  cred- 
itors. Among  other  things,  the  provision  in  the  second 
deed,  in  favor  of  the  bargainor's  wife;  the  declarations  of 
the  bargainor  and  trustee,  made  afler  the  execution  of  the 
deed,  to  the  effect  that  T.  J.  Smith  was  still  the  owner 
of  the  property,  and  that  its  only  object  was  to  defeat 
Hunt's  recovery;  the  credit  extended  upon  the  faith  of 
Smith's  continued  possession  and  ownership,  are  relied 
upon  as  furnishing  the  most  conclusive  evidence  of  the 
fraudulent  character  of  the  deeds.  We  are  satisfied,  how- 
ever, from  various  facts  and  circumstances  disclosed  in  the 
record,  that  the  deeds  can  not  be  invalidated  for  any  of 
the  reasons  alleged  in  the  bill,  or  urged  in  argument. 

1.  Assuming  that  Hunt,  the  plaintiff  in  the  suit  for 
damages,  should  be  regarded  as  a  ^'creditor"  within  the 
meaning  of  the  law,  as  expounded  in  Famsworth  v.  BMy 
and  Pat)'ick  v.  Ford,  5  Sneed,  531,  537,  we  hold  that,  as 
a  creditor,  he  was  expressly  embraced  within  the  pro- 
visions of  the  second  deed  of  trust,  in  which  it  is  twice 
declared  that  it  is  executed  for  the  purpose  of  securing 
all  the  creditors  and  indorsers.  And  even  upon  the  as- 
sumption, which  is  not  made  out  by  the  proof,  that  it  was 
declared,  at  the  time  of  the  execution  of  the  deed,  both 
by  the  bargainor  and  trustee,  that  their  object  was  to  de- 
feat the  recovery  of  Hunt;  and  supposing  they  were  igno- 
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rant  that  the  word  "creditors'*  would  include  him,  we  de- 
clare  the  law  to  be,  that  such  parol  declarations  could  not 
control  the  positive  and  unmistakable  provisions  of  the 
deed,  and  that  if  Hunt  had  obtained  judgment,  they  could 
not  have  alleged  their  own  turpitude  of  intention  to  show 
that  he  was  not  one  of  the  creditors  whom  they  designed 
to  secure.  But  in  this  case,  a  strong  and  irresistible  pre- 
sumption, in  favor  of  the  fairness  of  the  deed,  is  raised  by 
the  facts  that  the  suit  with  Hunt  was  afterwards  compro- 
mised, and  his  damages  discharged;  and  that,  by  means 
of  the  private  sale  of  part  of  the  negroes,  all  the  other 
debts  were  satisfied  except  those  due  to  W.  D.  Smith,  the 
trustee,  and  Jordan  Stokes,  one  of  the  creditors,  who  ap* 
pear  to  have  been  satisfied  with  the  provisions  in  their 
favor,  and  to  have  taken  no  active  measures  to  enforce  a 
sale  of  the  trust  property. 

2.  It  is  now  a  firmly  established  principle  of  equity 
jurisprudence,  that  "a  voluntary  conveyance,  made  by  a 
person  not  indebted  at  the  time,  in  favor  of  his  wife  or 
children,  cannot  be  impeached  by  subsequent  creditors 
upon  the  mere  ground  of  its  being  voluntary."  See  1 
Story's  Eq.  Jur.,  §  362;  Sexton  v.  Yfheaixmy  8  Wheat. 
229;  HordP-B  lessee  v.  Longworth,  11  Wheat.,  199;  JSicholas 
vs.  Ward,  1  Head,  323;  MaHin  v.  Oliver,  9  Hum.,  561. 
The  adaptation  of  this  principle  to  the  case  at  bar  is  not 
difficult.  Here  the  bargainor  conveyed  all  his  property 
for  the  benefit  of  all  his  creditors,  and  settled  the  sur- 
plus, if  any,  after  the  satis&ction  of  their  demands,  to 
the  separate  use  of  his  wife.  This  was  perfectly  lawful, 
according  to  Hester  v.  Wilkinson,  6  Hum.,  217.    It  is  a 
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favored  doctrine  in  equity,  that,  creditors  out  of  the  way, 
a  conveyance  by  a  husband  or  father  for  the  support  of 
a  wife  or  child,  is  founded  on  a  meritorious  considera- 
tion; and  in  this  case,  as  all  the  creditors  were  provided 
for,  the  effect  is  the  name  as  if  there  were  none.  In  some 
respects,  the  wife  is  considered,  by  virtue  of  the  mar- 
riage, as  the  creditor  of  the  husband;  and,  by  express 
statutory  enactment,  her  claim  to  dower  is  preferred  to 
that  of  his  mortgagee  or  trustee,  before  foreclosure  or  sale. 
Code,  2900.  How,  then,  can  a  post-nuptial  settlement, 
in  her  favor,  be  avoided  by  one  who  was  not  a  creditor 
at  the  time,  and  who,  as  in  this  case,  was  charged  with 
notice  of  the  settlement,  by  the  registration  of  the  deeds, 
before  he  became  a  creditor? 

The  case  of  Martin  v.  Oliver,  9  Hum.,  561,  was,  in 
one  aspect,  stronger  than  this^  for  there,  a  reversionary 
interest  was  reserved  to  the  husband  in  the  deed  he  exe- 
cuted. In  that  case,  it  was  held  that  '^the  deed,  being 
required  to  be  registered,  is  constructive  notice  to  all  per- 
sons of  its  existence.  Those  who  deal  with  the  husband, 
after  the  execution  of  the  deed,  have  the  means  of  ac- 
quiring full  knowledge,  at  their  peril,  of  the  true  condi- 
tion and  title  of  the  property  of  which  he  may  be  the 
ostensible  owner  and  if  they  trust  him  upon  the  faith 
of  such  visible  ownership,  it  is  the  fault  of  their  own  in- 
discretion and  want  of  vigilance  but  they  can  not,  in 
any  proper  sense  of  the  term,  be  said  to  have  been  de- 
frauded."    Ihid,  565, 

However  reprehensible  it  may  have  been  in  the  hus- 
band to  become  a  fugitive  from  justice,  or  however  well 
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or  ill  frvimded  may  have  been  his  fears  of  a  criminal 
prosecution,  it  was  certainly  a  duty  of  the  strongest  legal 
and  moral  obligation^  on  his  part,  to  provide  for  the  wife 
from  whom  his  misfortune  was  about  to  separate  him; 
and,  instead  of  his  deeds  being  fraudulent,  they  were,  in 
the  highest  degree,  commendable.  If  the  cause  of  the 
husband's  absence  resulted  more  favorably  than  he  an- 
ticipated, no  court  of  equity  would  compel  the  wife,  or 
her  trustee,  to  re-convey  to  the  husband.  The  title  to 
the  residue  of  property,  or  the  surplus  proceeds  of  its 
8ale,  is  absolutely  vested  to  the  sole,  separate  and  exclu- 
sive use  of  the  wife,  and  neither  he,  nor  any  of  his  sub- 
sequent creditors,  can  cause  it  to  be  divested. 

3.  The  declarations  of  T.  J.  Smith  and  W.  D.  Smith, 
made  after  the  execution  of  the  deeds  of  trust,  to  the 
effect  that  he  was  as  solvent  as  he  ever  had  been;  that 
the  conveyances  were  executed  for  the  purpose  of  avoid- 
ing the  payment  of  any  damages  to  Hunt,  and  that  he 
could  pay  his  debts,  and  be  worth  twenty  thousand  dol- 
lars besides,  were  properly  objected  to,  and  were  inad- 
missible as  evidence.  The  rights  of  Mrs.  Smith  and  the 
other  beneficiaries  in  the  trust  deeds,  who  had  no  knowl- 
edge of  such  declarations,  and  no  agency  in  causing  them 
to  be  made,  could  not  be  thereby  prejudiced  or  destroyed. 
See  6  Hum.,  514;  3  Head,  334.  But  it  is  useless  to  cite 
authorities  or  review  our  own  cases  on  this  question,  as 
we  hold  that  the  deed  was  made  bona  fde,  and  that  the 
possession  afterwards  was  in  accordance  with  it.  It  is  diflS- 
cult  to  conceive  how  such  declarations,  if  they  were  even 
admissible  in  this  case,  could  have  exerted  any  influence 

upon  the  mind  of  complainant,  as  it  is  manifest,  from  the 
23 
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fact  that  he  required  T.  J.  Smith  to  give  personal  secu- 
rity,  that  he  did  not  place  much  reliance  upon  them. 

4.  The  deeds  of  trust  are  not  void  because  the  trustee 
failed  to  execute  bond  and  make  affidavit,  as  required  by 
the  Code,  1974.  That  section  re-enacts,  with  slight  alter- 
ations, sections  9  and  10  of  the  Act  of  1856,  chap.  113, 
Acts  1855-6,  pp.  124,  125,  which  was  expounded  by 
this  Court  in  3Iill8  v.  Haines^  3  Head,  334,  335.  It  was 
there  held  that  the  failure  of  the  trustee  to  comply  with 
the  requirements  of  the  statute,  furnishes  a  sufficient  rea- 
son for  displacing  him  and  appointing  another  in  his 
stead ;  but  in  the  absence  of  fraud  on  the  part  of  tlie  ben- 
eficiaries, the  legal  operation  and  validity  of  the  trust 
would  not  be  impaired  for  that  reason;  and  we  adhere  to 
and  approve  the  construction  thus  given. 

5.  Although  the  title  papers  are  not  contained  in  the 
record,  it  is  admitted  in  the  pleadings  that  there  is  a  bal- 
ance of  purchase  money  due  for  the  land,  and  the  ven- 
dor's lien  will  be  declared  and  enforced  by  a  proper  de- 
cree; but  the  sum  of  twelve  hundred  dollars,  paid  upon 
that  debt  in  Confederate  money,  and  credited  upon  the 
note,  will  remain  as  a  credit.  It  is  not  alleged  in  the 
answer  and  cross  bill,  that  there  was  any  compulsion  or 
duress  in  this  transaction,  and  it  is  shown  by  the  proof 
that  Mrs.  S.  C.  Smith  acted  freely  and  voluntarily  in 
receiving  the  money.  The  contract  was  fully  executed 
before  the  alleged  promise,  next  morning,  "to  take  the 
money  back;"  and  if  that  promise  were  fully  proven,  as 
it  is  not,  it  was  made  without  consideration,  and  can  not 
be  enforced. 

6.  No  other  debts  will   be  provided   for,  in  the  safe 
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of  the  trust  property^  except  such  as  existed  at  the  date 
of  the  trust  deeds^  or  were  embraced  in  the  terms  of  the 
trust.  Subsequent  creditors  will  not  be  let  in  to  share 
the  fund. 

Affirm  the  Chancell(Mr's  decree^  with  costs. 


Catharine  Towls  et  als.  v.  Isaac  Rains  d  als. 

Descents.  Mother,  when  <A«  heir.  Lands  descended  from  the  ftither  of  an 
intestate  who  dies  anmarried,  without  brothers  or  sisters,  or  the  issue  of 
such,  will  descend  to  the  mother,  if  living. 

Cases  cited :  Beawnani  v.  Irwin,  2  Sneed,  291 ;  Roberts  v.  Jackson,  4  Yer., 

321. 
Statute  cited  and  construed :  1842,  c.  171,  s.  1. 

Statutes  cited:  1784,  c  22^  ss.  3  and  7;  1784,  c.  10,  s.  3. 

Code  construed:  2420.  ' 


FBOM   WARREN. 


In  Chancery  at  McMinnville,  before  J-  P.  Steele,  Ch. 

J.  P.  &  J.  L.  Thompson,  for  complainants,  cited 
BeaumoTd  v.  Irvnn,  2  Sneed,  291;  Acts  of  1784  and  1842. 

A.  S.  CoLYAR,  for  defendants,  cited  Code,  2420. 
Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  question  in  this  case,  is  npon  the  construction 
of  the  statutes  of  descent.  The  complainants  are  the 
aunts,  on  the  paternal  side,  of  Jasper  McCracken,  who 
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having  inherited  an  estate  in  lands  from  his  father,  died 
int^tate,  unmarried^  without  issue,  and  without  brothers, 
sisters,  or  the  descendants  of  such,  and  leaving  his 
mother  surviving  him.  The  mother  is  now  dead,  and 
the  defendant,  Isaac  Rains,  her  second  husband,  was  in 
possession  of  the  land  when  this  litigation  began.  The 
question  is,  whether,  upon  the  death  of  Jasper,  the  in- 
heritance in  fee  fell  upon  his  surviving  parent,  or  upon 
the  right   heirs  of  the   dec-eased  father. 

This  case    is   not    like  that  of   BeauniorU  v.  Irwin,  2 
Sneed,  291,  in    which    it    was   held   that,  by  the   act  of 
1842,  c.  171,  s.   1,  upon   the  death,  intestate,  of  a  per- 
son owning  real  estate  inherited  from  the  fiither,  without 
issue  or  brothers   and   sisters,    or   the   issue   of   such,   or 
father  or  mother  surviving,  such  real  estate  vests   in  the 
right   heirs  of  the  father.       In   consequence  of  this   con- 
struction  of  the   act  of  1842,  this  precise    principle   has 
been  carried  into  the  Code  in  more  express  terms  by  Hon. 
R.  J.  Meigs,  who  made  an  able  argument  in  this  Court  in 
the  case  of  Beaumont  v.  Ii^in    That  case  simply  preserves 
the   estate   in   the  line  of  the  transmitting  ancestor  when 
both   parents   are  dead.      This  case  presents  the  question 
of  the   effect   of  the   survivorship  of  the   mother  of  the 
intestate,  when  the  estate  came  from  his  deceased  father. 
The  parental   line  of   inheritance  was  first   engrafted 
upon  our   law  by   the  act  of    1784,    c.    22.       It   was   a 
principle  in   feudal   times,   that   when   the   tenant   in    fee 
died,  the  estate  should  descend,  and  not  ascend.      It  was 
an  observation  of  Judge    Haywood,  that  the   mission   of 
the  two  acts  of  1784,  c.  22,  ss.  3  and  7,  and  c.  10,  s. 
3,    was  "to    destroy  primogeniture;  to  destroy  the  indi- 
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visibility  of  estates^  and  to  preserve  real  estate  in  the 
blood  of  the  transmitting  ancestor.  This  is  unquestion- 
ably true;  but  another  and  a  favorite  object  of  thoi*e 
laws  was  to  create  the  parental  line  of  inheritance,  and 
to  make  the  collateral  line  subordinate  to  the  lineal 
ascending  line.  And  the  law-givers  seemed  to  betray 
rather  an  uncommon  solicitude  to  this  end;  and  to  set 
at  rest  all  conjectures  as  to  the  intention  of  the  law, 
they  gravely  announce  it  in  a  preamble  to  each  of  said 
acts.  Thus  the  preamble  to  the  7th  section  of  the  first- 
named  act  sets  forth  that,  "whereas,  by  the  law  of  de- 
scents, when  one  dies  intestate  owning  an  estate  in  lands, 
leaving  no  issue,  or  brother  or  sister,  such  estate  now 
descends  to  some  collateral  relation,  nowithstanding  the 
intestate  may  have  parents  living:  a  doctrine  grounded 
on  a  maxim  of  law  not  founded  in  reason,  and  often 
iniquitous  in  its  consequences."  The  preamble  to  the  3d 
section  of  c.  10,  recites,  that  "by  the  7th  section  of  the 
act  of  1784,  c.  22,  real  estate  actually  purchased  or 
otherwise  acquired  by  any  intestate,  is  to  descend  to  the 
father,  if  living;  but  if  dead,  then  to  the  mother  of 
such  intestate  and  her  heirs,  by  which  the  descent  may 
be  altered  by  the  accident  of  death;  and  the  paternal 
line,  which  is  favored  in  all  other  instances,  may  be 
deprived  of  the  inheritance  by  such  accident."  Under 
these  two  statutes  of  1784,  it  was  held  in  North  Caro- 
lina that  the  estate  which  a  mother  may  inherit  from 
the  child  does  not  mean  such  an  one  as  has  descended 
from  the  father:  2  Hay,  115;  2  N.  C.  Law  Rep.,  406; 
1  Murphy,  493.  And  under  the  same  acts,  it  was  held 
here,   that   lands  acquired  by  descent  from   the  father  do 
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not^   upon   the  death  of  the  child  intestate^  and  without 
issue,  vest  in  the  mother  for  life :    Roberts  v,  Jackson^  4 
Yer.,  321.       By  these  statutes,    which    were  nearer    the 
age  of  entails   than   to    our    generation,    and    which  are 
not    altogether   free    from   the  infection   of    old    English 
ideas,    the    paternal    line    of   inheritance    was    preferred 
and  favored  over  the   maternal,  except  when  the  latter 
was  the  line  of  transmission.       But  the  act  of  1842,  c. 
171,  s.  1,  made  a   material  innovation   upon  the  laws  of 
descent,   so  far  as  to  break  down  the  great  advantage  of 
the  paternal    over    the  maternal    line,  except  when  the 
one  or  the  other  happens  to  be  the  line  of  transmission. 
That  act  prescribes  that  the  father  and  mother  shall  in- 
herit the  estate  of  the  child  in  equal  moieties,  as  tenants 
in   common,   and   in   fee  simple  if  there  be  no   brothers 
and  sisters,  and  no  issue.      And  if  either  parent  be  dead, 
the   estate  falls  upon  the  survivor;   and  if  both  be  dead, 
upon  the    right  heirs   of    both,  as    tenants    in   common. 
If  the  estate   came    to  the    intestate    by   gift  from   the 
father,  or  by  gift,  devise  or  descent  from  the  ancestors 
of  the  father,  then  the  father  shall  take,  only,  if  living, 
in  preference  to  the  mother;  and  if  the  estate  came  by 
gift  from  the  mother,  or  by  gifl^  devise  or  descent  from 
the  ancestors  of  the  mother,  the  mother  takes,  only,  if 
living,     in    preference    to    the   father:     Nic.    Sup.,    147. 
These  provisions    were,   in    the    main,   carried  into  the 
Code,    which    provides,    that,  without    reference    to    the 
source  of   intestate's    title,  in  such  case,  if  there    be  no 
brothers  or  sisters,  or  other   issue,  and   either  parent   be 
living,  then  the  inheritance  falls  upon  such  living  parent. 
This,  unquestionably,  means  that  one  or  the  other  parent 
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surviving  the  child^  takes  the  estate  in  any  and  all 
events^  and  mthout  reference  to  the  question  of  trans- 
mission; or,  in  the  words  of  the  statute,  without  refer- 
ence to  the  source  of  the  intestate's  title.  But  if  the 
estate  comes  through  the  one  or  the  other  line,  the  pa- 
rent representing  the  line  of  transmission,  "if  living,'' 
takes  in  preference  to  the  other.  It  will  be  observed 
that  no  express  provision  is  made  for  the  case  like  this, 
where  the  parent  representing  the  line  of  transmission  is 
dead.  We  only  find  that  such  parent,  "  if  living,"  shall 
take  the  estate,  "in  preference  to  the  other."  But  the 
act  of  1842,  c.  171,  under  which  the  rights  of  these  par- 
ties attached,  is  not  inconsistent  with  or  repugnant  to 
the  Code.  Therefore,  they  may  be  construed  together. 
The  words,  "if  living,  in  preference  to  the  other,"  are 
to  be  found,  also,  in  the  act  of  1842,  c.  171,  in  regard 
to  the  line  of  transmission;  and  these  words  furnished  a 
key,  by  which  the  proper  interpretation  of  this  question  of 
descent  can  not  be  mistaken.  These  words,  that  the  parent 
irom  whom  or  whose  ancestors  the  land  came,  shall,  if 
living,  inherit  the  same,  in  preference  to  the  other  parent, 
must  be  coupled  with  the  first  provision,  that  without 
reference  to  the  source  of  the  intestate's  title,  if  in  such  case 
there  be  no  issue,  nor  brothers  or  sisters  or  their  issue,  and 
either  parent  be  living,  then  the  estate  will  go  to  such  parent. 
Taken  and  construed  together,  as  the  rules  of  law  re- 
quire that  they  should  be,  they  may  be  resolved  into  the 
words,  that,  in  such  case,  if  one  parent  be  dead,  the 
other  parent  may  inherit;  but  if  both  be  living,  that 
one  shall  be  preferred  who  represents  the  line  through 
which  the  estate  has  been  transmitted.       If  both  parents 
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be  dead,  then  the  transmitting  line  is  again  preferred. 
We  have  no  hesitation  in  holding,  therefore,  that  the 
mother  of  Jasper  McCracken,  upon  his  death  intestate, 
inherited  his  lands  in  fee  simple  absolute,  and  upon  her 
death  intestate,  that  the  inheritance  has  fallen  upon  her 
right  heirs. 

The  decree  of  the  Chancellor  is  affirmed,  and  the  bill 
dismissed. 


Planters'    Bank    of    Tennessee    v.    T.   J.   Massey, 

Adm'r,  et  ah. 

1.  Agency.    Attorney ,  to  take  judgment^  may  receive  payment.    Secret  in- 

structi/ms.  The  power  of  an  attorney  to  sue  upon  a  bill  of  exchange 
implies  a  power  to  collect  or  receiye  the  proceeds;  and  instructions  re- 
stricting his  power  to  taking  judgment  are  not  admissible  in  eridenoe, 
unless  they  are  shown  to  have  been  brought  to  the  knowledge  of  the 
payor  before  the  payment  is  made. 

2.  Same.  Delegation  of  power.  Payment.  An  attorney  to  whom  a  bill  of 
exchange  is  sent  for  collection,  may  entrust  it  to  another,  a  payment  to 
whom  will  be  valid. 

3.  Evidence.    Means  of  payment,  as  relevant  to  payment.    On  a  question 

whether  a  certain  payment  was  made,  it  is  admissible  for  the  payor  to 
prove  tliat  he  had  the  means  to  pay,  as  a  circumstance;  as  that  he  sold 
certain  property  to  raise  the  money  to  pay  the  particular  debt. 

4.  Same.  Declarations  to  explain  ads.    To  admit  the  statement  of  the  payor 

at  the  time  of  the  sale  and  receipt  of  money,  as  to  the  purpose  for  which 
he  was  raising  the  money,  is  not  error. 

5.  Same.    Declarations  in  presence  of  agents  of  adverse  party.    Where  the 

payor  in  the  presence  of  the  payee's  agent,  who  was  receiving  the 
money,  borrowed  money  to  make  up  a  deficiency,  what  he  said  at 
the  time  in  the  presence  of  the  agent  is  admissible,  as  a  circumstance 
going  to  show  the  payment. 
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6.  Same.  Proof  of  paymerU,  What  admissible.  On  a  suit  upon  two  bills 
of  exchange,  as  lost  bills,  these  facts  were  held  admissible  to  prove 
payment :  that  a  party  to  the  bills  of  exchange,  which  were  then  in  the 
hands  of  a  particular  person,  after  circumstances  tending  to  show  a 
payment  of  money,  came  out  of  a  room,  and  in  the  presence  of  the 
holder,  with  two  bills  of  exchange  in  his  hand,  spoke  of  them  as  paid  ; 
showing  them  to  witness,  who  saw  that  they  were  bills,  and  that  one 

I  of  the  bills  had  on  it  the  name  of  a  party  whose  interest  the  witness  was 

looking  after,  and  the  other  had  another  name,  which  names  agreed 
with  those  on  the  bills  in  question ;  there  being  no  proof  that  there 
were  any  other  bills  but  those  in  question  made  by  the  parties,  or  in 
the  hands  of  the  person  to  whom  the  payment  was  alleged  to  have  been 

!  made. 

I  7.  Same.    Same.    The  subsequent  possession  of  bills  of  exchange  by  the 

I  payor,  somewhat  vaguely  described,  and  of  their  destruction  by  burn- 

ing, were  also  held  to  be  circumstances  proper  to  be  left  to  the  jury. 

8.  Evidence.  Testimony  of  deceased  witness.  A  witness  called  to  prove 
the  testimony  of  a  deceased  witness  on  a  former  trial,  is  competent  to 
testify,  if  he  remembers  the  substance  of  what  the  deceased  witne&s  swoi'e 
on  a  particular  subject,  though  he  does  not  profess  to  remember  his  tes- 
timony on  other  points. 

9.  Errob.  Evidence  of  established  or  immaterial  facts.  The  admission  of 
incompetent  evidence  to  prove  facts  otherwise  fully  established,  and  un- 
controverted,  is  not  a  ground  of  reversal.  So  of  the  admission  of  imma- 
terial facts  not  calculated  to  affect  the  jury. 


FKOM   LINCOLN. 


Appeal    from    the   Circuit    Court   of    Lincoln  County, 

N.  A.  Patterson,  J.,  presiding. 

« 

TuRNEY,  J.,  having  been  of  counsel,  did  not  sit  in 
this  case. 

CoLYAR,  Marks  &  Newman,  for  the  plaintiflP,  ^as  to 
acts  and  declarations  of  agent,  cited:  4  Yer.,  165;  11  Hum., 
67;  2  Sneed,  73;  3  Head,  588;  2  Swan,  260;  1  Greenl.  Ev., 
113;  Sto.  Agency,  §§  134  to  137,  and  n.  1  to  §  136.  As 
to  power  of  agents:  Sto.  Agency,  §§  17,  126,  133;  2  Kent, 


^ 
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9th  ed.,  top  p.  835,  6.  Power  of  agentto  delegate:  Sto. 
Agency,  §  12  to  14;  2  Kent,  top  855,  6,  and  n.  a;  1  Esp. 
N.  P.  C,  115;  Yates  v.  Freckldon,  Dong.,  623;  3  Phil. 
Ev.,  3rd  ed.,  top  p.  131,  and  n.  8.  Special  agency  may 
be  proved  by  agent;  1  Greenl.  Ev.,  §  416. 

Brief  of  Turney,  J.,  and  Dismukes,  presented  by  the 
latter,  cited,  upon  special  instructions  to  agents:  Hoskins 
V.  Johnson,  5  Sneed,  469;  Ezell  v.  Frcmklin,  1  Sneed,  497; 
Walker  v.  SJdpvnth,  Meigs  R.,  502,  510.  Liability  of 
agent  for  act  of  sub-agent:  Harold  v.  Oillespie,  7  Hum.,  57. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

In  1867,  suit  was  brought  in  the  Circuit  Court  of  Lin- 
coln County,  by  plaintiff,  against  Thomas  J.  Massey,  ad- 
ministrator of  John  B.  Massey,  deceased,  M.  D.  Hampton, 
Jacob  Anthony,  and  J.  G.  Woods,  upon  a  lost  bill  of  ex- 
change, drawn  by  John  B.  Massey,  and  indorsed  by  the 
other  defendants,  for  $1,600.  The  bill  was  drawn  on  8. 
O.  Nelson  &  Co.,  New  Orleans,  at  four  months,  and  dated 
February  28,  1861. 

Defendants  pleaded  non  assumpsft  and  payment,  and 
the  indorsers  put  in  the  further  plea  of  want  of  notice  of 
protest. 

Upon  the  trial,  verdict  and  judgment  were  for  the  de- 
fendants, and  the  plaintiff  appealed  in  error  to  this  Court. 

The  record  shows  that  plaintiff  held  another  bill  of  ex- 
change on  Massey,  indorsed  by  the  same  parties,  except 
Anthony,  payable  in  Mobile,  Ala.,  at  four  months,  and 
dated  November  1,  1860,  upon  which  a  balance  of  $19.35 
was  still  due  in  March  1861,  and  that  these  two  bills  were 


JANUARY  11,  1871.  363 

Planten'  Bank  of  Tennesaee  v.  T.  J.  Maisey,  AdmV,  el  alt. 

placed  in  the  hands  of  Lester  &  Ward,  attorneys  at  law,  of 
Pulaski,  ^enn.,  by  the  plaintiffs,  for  collection. 

In  January,  1862,  Lester  &  Ward  sent  them  to  the  law 
firm  of  Bright  &  Bright,  at  Fayetteville,  with  instructious 
to  bring  suit  upon  them.  In  1862,  Bright  &  Bright  left 
the  State  temporarily,  and  turned  over  their  office  aud  pa- 
pers, including  the  bills  of  exchange,  to  Stephens,  a  young 
lawyer  of  Fayetteville;  and  plaintiff  insisted  and  offered  to 
prove  that  Bright  &  Bright  were  instructed  by  Lester  & 
Ward  to  take  judgment,  but  not  to  collect.  This  was 
objected  to  by  defendants,  and  excluded   by  the  Court. 

D.  P.  Holman,  a  witness  for  the  defendants,  testifies 
that,  in  the  latter  part  of  1862,  or  first  part  of  1863,  he 
was  present  looking  after  the  interest  of  Anthony,  one  of 
the  indorsers  of  the  bill  sued  on,  when  John  B.  Massey, 
Stephens,  and  a  third  person,  whom  he  did  not  know,  went 
into  a  room  together.  Massey  came  out,  and  in  the  pre- 
sence of  Stephens,  asked  witness  to  loan  him  $20  in  State 
Bank  money,  to  pay  the  balance  on  a  bill  of  exchange. 
Witness  loaned  him  the  money.  That  when  witness, 
Stephens,  Massey,  *and  the  third  person,  all  came  out  to- 
geth^,  Massey  had  the  bills,  and  showed  them  to  witness, 
and  said:  ''now  I  reckon  your  pains  will  be  easy;"  and 
he,  Massey,  then  went  and  showed  the  bills  to  Woods. 
Witness  looked  at  the  bills,  and  one  of  them  had  more 
names  than  the  other;  Anthony's  name  was  on  one,  and 
Woods'  name  on  both  of  them. 

This  testimony  was  objected  to  by  plaintiff,  but  the  ob- 
jection was  overruled  by  the  Court,  and  the  testimony  al- 
lowed to  go  to  the  jury.  And  it  is  insisted  in  argument, 
that  it  was  improperly  admitted,  because  it  was  irrelevant. 
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and  did  not  identify  either  of  the  bills  as  being  the  one 
sued  on  in  this  action; 

We  do  not  think  this  objection  is  well  taken.  While 
it  is  a  well  established  rule  that  evidence  must  correspond 
with  the  allegations,  and  be  confined  to  the  points  in  issue 
in  the  cause,  it  is  not  necessary  that  it  should  bear  directly 
upon  the  issue.  It  is  admissible,  if  it  tends  to  prove  the 
issue,  or  constitutes  a  link  in  the  chain  of  proof,  although 
alone  it  might  not  justify  a  verdict  in  accordance  with  it. 
1.  Green,  Ev.,  §  51,  a. 

So  it  is  admissible  to  show  any  facts  in  a  case,  from 
which  a  reasonable  inference  as  to  the  principal  facts,  or 
matter  in  dispute,  may  be  drawn.  Tested  by  these  rules, 
we  are  of  opinion  that  th.e  evidence  objected  to  was  not 
inadmissible  upon  the  ground  of  its  irrelevancy. 

But  it  is  further  insisted,  that,  even  if  the  fact  of  pay- 
ment had  been  satisfactorily  shown  by  competent  evidence 
to  have  been  made  to  Stephens,  that  it  could  not  avail 
defendants,  as  Stephens  had  no  authority  to  receive  pay- 
ment of  the  bill. 

It  is  a  general  maxim,  applicable  alike  to  general  and 
special  agencies,  that  when  power  is  conferred  to  do  an 
act,  or  to  accomplish  a  particular  purpose,  the  authority 
given  carries  with  it  the  right  to  use  such  means  and 
measures  as  are  appropriate  to  its  performance.  An  agency 
to  do  an  act  necessarily  embraces  all  the  incidents  required 
to  render  such  act  complete. 

So  it  has  been  held  by  this  Court,  that  an  agency  to 
sell  includes  an  agency  to  receive  payment;  and  that  where 
a  party  appointed  an  agent  to  sell  merchandise,  without 
power  to  receive   payment,  but  with  express   instructions 
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not  to  receive  payment,  the  purchaser  might  pay  the  price 
of  the  merchandise  to  the  agent,  without  being  affected  by 
the  principaFs  secret  instructions  to  him,  unless  said  in- 
Btruclions  were  communicated  to  the  purchaser  before  the 
payment :  5  Sneed,  469. 

So  also,  in  5  Hum.,  365,  it  was  held  that  an  agent  to 
sell  horses  for  the  best  price  he  could  get,  and  return  the 
proceeds  to  his  principal,  had  power  to  sell  not  only  for 
cash,  but  to  sell  upon  credit,  if  such  was  the  course  of 
trade  in  the  market.  We  hold,  therefore,  that  the  power 
to  sue  for  a  debt  implies  and  carries  with  it  the  power 
to  collect  it;  and  that  the  attorney  in  whose  hands  it  may 
have  been  originally  placed  for  collection,  might  place 
such  claims  in  the  hands  of  other  attorneys  for  the  pur- 
pose of  bringing  suit,  where  it  was  impracticable  or  incon- 
venient for  the  original  attorneys  to  attend  personally  to 
the  case;  and  the  attorneys  might  use  such  suitable  means 
or  agencies  as  they  saw  fit  to  employ,  if  such  was.  the 
usage  and  custom,  or  if  it  was  understood  by  the  parties 
to  be  the  mode  in  which  the  business  would  or  might  be 
conducted.  And  this  right  might  also  be  well  sustained 
upon  the  implied  authority  of  the  agent  to  use  all  mediate 
powers,  and  appropriate  measures  for  the  execution  of  the 
power  conferred.  And  no  secret  instructions,  to  any  of 
the  attorneys,  not  communicated  to  the  debtor,  would  af- 
fect the  validity  of  his  payment  of  the  debt  to  the  agent- 
It  is,  therefore,  not  strictly  correct  to  say  that  a  special 
agent  can  exercise  no  power,  not  expressly  conferred ;  for 
to  almost  all  granted  powers,  there  are  others  incident, 
reasonably  to  be  implied  from  the  nature  of  the  particular 
business. 
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The  testimony  of  Todd,  as  to  the  bills  of  exchange  that 
Massey  showed  him  at  the  house  of  Kcrcheyal,  and  his 
description  of  them^  and  that  they  were  bumt^  we  think 
was  properly  admitted  by  the  Courts  to  be  considered  of 
by  the  jury,  in  connection  with  the  other  testimony  in 
the  cause. 

So  the  testimony  of  Wilson,  that  he  had  paid  Massey 
$1,600,  in  the  latter  part  of  1862  or  first  of  1863,  for  a 
negro,  was  competent,  as  showing  his  means  to  pay  the 
debt  sued  on.  This  fact,  of  itself,  is,  of  course,  not  proof 
of  payment;  still,  it  may  constitute  a  link  in  the  chain 
of  proof,  and  it  was,  therefore,  properly  admitted  to  go 
to  the  jury. 

The  admission  of  the  testimony  of  Holman,  that  Mas- 
sey, in  the  presence  of  Stephens,  and  before  he  came  out 
of  the  room  with  the  bills  of  exchange,  asked  witness 
to  loan  him  (20,  in  State  Bank  money,  to  pay  the  bal- 
ance on  a  bill  of  exchange,  and  that  he  loaned  him  the 
money,  was  also  objected  to  by  plaintifife.  We  do  not 
think,  in  view  of  the  circumstances  then  existing,  that 
the  admission  of  this  evidence  was  erroneous.  It  may  be 
inferred  that  some  transactions  were  being  had  at  the 
time  between  Massey  and  Stephens  and  the  third  person, 
and  that  in  furtherance  of  that  transaction,  and  in 
the  presence  of  Stephens,  the  application  to  borrow  the 
$20  was  made  to  witness.  It  is  the  province  of  the  jury 
to  determine,  from  all  the  evidence  in  the  case,  whether 
what  transpired  had  any  connection  with  the  payment  of 
the  bill  sued  on. 

Exceptions  were  also  taken  to  the  testimony  of  Cowan 
and   McElroy  as  to  the  testimony  of  James  R.  Bright, 


JANUARY  11,  1871.  367 

Planters'  Bank  of  Tennessee  v.  T.  J.  Maaaey,  Adm'r,  et  al$. 

deceased^  who  was  examined  upon  a  former  trial  of  this 
cause.  Each  of  said  witnesses  stated  that  he  could  not 
detail  all  the  testimony  of  Bright,  but  could  state  the 
substance  of  what  he  said  in  relation  to  turning  over  the 
papers  of  his  office  to  Stephens,  which  they  proceed  to 
detail.  The  objection  taken  to  this  evidence  was,  that 
the  witness  could  not  detail  the  substance  of  the  whole 
testimony.  The  rule  upon  this  subject  has  been  much 
relaxed.  Formerly,  a  witness  was  required  to  repeat  the 
precise  words  of  the  deceased  witness.  Now,  however,  it 
is  only  required  that  the  substance  of  such  testimony  shall 
be  given;  and  it  is  not  even  required  that  he  should  be 
able  to  give  the  substance  of  the  whole  testimony,  but 
only  the  substance  of  what  was  said  on  the  particular 
subject  which  he  is  called  to  prove.  1  Greenl.  Ev.,  §  165; 
10  Hum.,  479.  It  is  fairly  to  be  inferred,  from  the  ex- 
amination of  these  two  witaesses,  that  they  were  called 
upon  to  prove  only  the  testimony  of  the  deceased  wit- 
ness in  relation  to  his  turning  over  the  papers  of  Bright 
&  Bright,  he  being  a  member  of  said  firm,  to  Stephens; 
and  this  they  both  say  they  are  able  to  state  in  sub- 
stance, and  proceed  to  do  so.  There  was,  therefore,  no 
error  in  admitting  their  testimony  on  this  point. 

DeiShdants  were  allowed,  against  the  objection  of  the 
plaintiffs,  to  prove  by  the  witness,  Holman,  that  John 
R.  Bright  told  him  that  he  would  leave  the  bills  of  ex- 
change with  Stephens,  a  young  attorney  in  the  town  of 
Fayetteville.  This  evidence  being  the  mere  declaration 
of  Bright  of  an  intention  to  do  an  act  in  future,  was 
not  strictly  admissible;  but  it  having  been  proved  by  two 
witnesses,  that  Bright  had  stated,  upon  his  examination 
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in  the  former  trial,  that  he  had  left  them  with  Stephens, 
and  there  being  no  conflict  in  the  evidence  upon  this 
point,  we  can  see  that  the  plaintiff  was  not  prejudiced  by 
it,  and  we  can  not  reverse  for  this  error. 

The  testimony  of  Cowan  was  also  irrelevant,  and 
should  have  been  rejected.  He  stated  that  Massey  ap- 
plied to  him  to  borrow  $1,000,  to  pay  off  a  bill  in  Pu- 
laski, but  he  did  not  get  the  money;  and  afterwards, 
Massey  told  him  he  had  raised  the  money  in  another 
manner.  Nothing  in  this  transaction  could  raise  any 
presumption  of  the  payment  of  the  bills;  and  although 
this  testimony  was  improperly  admitted,  it  was  not  cal- 
culated to  mislead  the  jury,  and  could  not  have  influ- 
enced their  verdict. 

Charles  Wilson  was  allowed  to  testify,  against  the  ob- 
jection of  plaintiff,  that  Massey  sold  him  a  negro  in  the 
latter  part  of  1862,  or  early  part  of  1863,  for  $1,600,  to 
pay  a  bill,  as  he  understood  from  him,  in  the  hands  of 
Bright  &  Bright.  It  was  legitimate  for  defendants  to 
show  that  money  had  been  raised  about  the  time  of  the 
alleged  payment  of  the  bills,  and  also  to  show  for  what 
purpose  it  was  raised.  "Where  a  party  does  any  act  ma- 
terial to  be  understood,  his  declarations,  made  at  the  time 
of  the  transaction,  and  expressive  of  its  character,  motive 
or  object,  are  regarded  as  verbal  acts,  indicating  a  present 
purpose  and  intention;  and  are,  therefore,  admitted  in 
evidence,  like  any  other  material  facts."  1  GreenL  Ev.,  § 
108.  "So,  in  a  suit  for  enticing  away  a  servant,  his 
declarations  at  the  time  of  leaving  his  master  are  admis- 
sible as  part  of  the  res  gestcd,  to  show  the  motive  of  his 
departure."      Ibid,   §  108,  note   2.     We,  therefore,  hold 
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that,   in   the  admission   of   this  testimony   there   was   do 
error. 

Upon  a  careful  examination  of  the  whole  case,  we  are 
satisfied  that  no  material  errors  have  been  committed  to 
the  prejudice  of  the  plaintiff;  and  we  aflBrm  the  judg- 
ment of  the  Circuit  Court. 


Lewis  W.  McCartney  v.  James  Wade  et  ah. 

1.  Duress.     Confederaie  notes  taken  under.     A  party  receiving  a  payment 

in  Confederate  money,  under  the  pressure  of  threats  of  immediate  mili- 
tary arrest,  which,  under  the  circumstances  existing,  could,  and  proba- 
bly would  have  been  executed,  will  be  relieved  from  the  payment. 

2.  Same.    DecUirations  made  under.    Declarations  that  he  had  acted  volun- 

tarily, made  by  the  party  while  the  circumstances  still  existed,  and 
properly  attributable  to  tlie  fear  and  apprehension  under  which  he  pre- 
viously acted,  will  not  be  allowed  to  preclude  the  right  of  the  party  to 
relief. 

3.  Same.    Account  for  Confederate  notes  used.    A  party  taking  Confederate 

Treasury  notes,  and  using  them,  must  account  for  the  amount  realized 
for  them. 

4.  Same.    Same.    Decree  against  borrower.    Where  a  complainant  on  whom 

Confederate  money  had  been  imposed  by  duress,  loaned  it  to  another, 
and  that  other  usetl  it  in  payment  of  his  debts,  and  made  no  complaint 
of  it,  all  the  parties  being  before  the  Court,  the  decree  was  entered  in 
favor  of  the  complainant  against  the  party  to  whom  he  had  loaned 
the  money,  and  as  to  so  much  the  payment  to  complainant  was  held 
good. 

6,  Loak.     Without  interest.    Interest  compviedfrom  bnnging  of  suit.    A  bor- 
rower of  Confederate  notes,  on  an  undertaking  to  pav  after  the  war,  in 

24 
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the  currency  which  nhould  tlien  be  in  use,  without  interest,  will  be 
charged  interest  from  the  commencement  of  the  suit  against  him. 


FROM    WILSON. 


Appeal  from  the  Chancery  Court  at  Lebanon,  before 
John  P.  Steele,  Ch. 

Stokes  &  Son,  for  complainant,  cited  Vt^alker  v. 
^Valkcr,  4  Cold.,  308. 

Tarveb  &  GoLLADAY,  for  defendants,  cited  Blair  v. 
Coffman,  2  Tenn.,  176;  KnuckoUs  y.  Lea,  10  Hum.,  577; 
3  P.  Wms.,  294,  and  n.  c. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Although  there  is  some  conflict  in  the  evidence  in 
this  case,  we  are  satisfied  from  the  proof,  that,  however 
successful  the  complainant  may  have  been  in  dissembling 
his  sentiments  for  a  time,  he  was,  during  the  late  civil 
war,  a  Union  man;  that  the  defendants  were  fully  iden- 
tified, in  sentiment  and  feeling,  with  the  late  rebellion; 
that  complainant  held  a  note  on  defendants.  Wade  and 
Love,  for  about  §200,  bearing  date,  6th  March,  1862; 
and  that  he  surrendered  this  note  under  duress,  as 
charged  in  his  bill.  It  seems  that,  acting  under  this 
influence,  complainant  received  Confederate  Treasury  notes 
in  payment,  after  having  refused,  on  several  occasions,  to 
do  so,  upon  the  assurance  of  W.  L.  Gregg,  now  deceased, 
that  he  would  borrow  one  hundred  and  fifty  dollars  of 
the  amount;  that  he  took  the  note  of  said  Gregg  for 
that    sum,  with    Robert   A.   Gregg  as    security,   bearing 
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date  the  30th  March,  1863;  that  he  sued  the  security 
for  said  amount,  before  a  Justice;  and  having  only  re- 
covered eighty-seven  dollars,  appealed  to  the  Circuit 
Court  of  Wilson,  where  the  same  was  pending  when  this 
bill  was  filed.  Wade,  the  original  debtor,  was,  at  the 
time  of  this  pretended  payment,  a  soldier  in  the  Con- 
federate army,  absent  in  the  service;  and  Love,  who  was 
a  joint  maker  of  the  note  with  him,  and  Mrs.  Wade, 
acted  in  concert  in  compelling  him  to  take  the  Confed- 
erate notes. 

Several  persons  living  in  the  same  county  in  which 
the  parties  resided,  had  been  previously  arrested  by  the 
Confederate  military  authorities  for  refusing  to  receive 
Confederate  Treasury  notes;  and  among  others,  one  wit- 
ness states  that  in  January,  1863,  he  was  arrested  by  a 
squad  of  ten  or  more  men,  and  taken  some  seventy-five 
or  eighty  miles,  to  General  Morgan's  headquarters,  at 
McMinnville,  where  he  was  released,  on  condition  that 
he  would  agree  to  take  Confederate  money  in  jmyment 
of  all  debts,  and  return  home  and  inform  the  people  that 
they  would  be  compelled  to  receive  it.  General  Morgan 
told  the  witness  that  he,  Morgan,  was  acting  under  the 
orders  of  General  Bragg,  and  that  the  penalty  for  refus- 
ing to  take  Confederate  money  would  be  a  fine  of  five 
hundred  dollars  and  compulsory  service  in  the  army,  or 
imprisonment. 

Witness,  after  his  return  home,  gave  publicity  to  this 
information,  at  a  public  sale,  when  about  two  hundred 
persons  were  present;  and  we  have  no  doubt,  from  this 
and  other  evidence  contained  in  the  record,  that  com- 
plainant  was  fully  informed  of  the   military  order   before 
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he  surrendered  the  note.  One  witness  states  that  de- 
fendant, Love,  in  the  course  of  the  conversations  which 
preceded  the  surrender  of  the  note,  said  tl>at  if  it  was 
his  own  debt,  he  would  not  force  the  Confedera'te  money  on 
complainant,  but  that  he  was  acting  for  Mrs.  Wade.  He 
said,  further,  that  he  would  not  be  surprised  if  the  cav- 
alry should  get  after  him.  Lov^  then  left,  for  the  pur- 
pose of  consulting  with  Mrs.  Wade,  and  while  he  was 
gone,  W.  L.  Gregg  said  that  complainant  would  be  ar- 
rested and  taken  off  if  he  did  not  take  it.  Before 
starting  to  Mrs.  Wade's,  Love  had  requested  complainant 
to  receive  the  Confederate  money;  and  when  corapkin- 
ant's  daughter  observed  to  him  that  he  ought  to  pay 
her  father  in  as  good  money  as  he  had  loaned  to  him, 
he  replied,  in  complainant's  hearing,  that  he  had  told 
the  soldier  from  whom  he  received  it  that  he  did  not 
expect  complainant  would  take  it,  and  that  the  soldier 
had  answered,  **A11  you  have  got  to  do  is  to  let  me  know 
it,  and  I  will  make  him  take  it."  Love  returned,  and 
stated  to  complainant,  that  Mrs.  Wade,  who  is  his 
daughter,  said  that  if  he  did  not  take  the  money,  she 
would  report  him  before  night.  Another  witness  states 
that  while  Love  was  gone  to  consult  Mrs.  Wade,  Gregg 
stated  to  complainant,  that  "he  had  better  take  the 
money;  for  Love  had  said  that  he  would  have  him  re- 
ported, sent  to  Morgan,  and  bound  in  a  bond  for  $600, 
and  imprisoned  five  months,  if  he  did  not  take  it,  and 
he  might  be  killed,  as  he  was  a  Union  man."  Com- 
plainant then  agreed  to  receive  it,  and  sent  his  son  and 
Greffs:  to  Mrs.  Wade   with  the  note. 

On  the  day  the  note  was  surrendered,  or  the  succeed- 
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ing  day,  Mrs.  Wade,  who  had  paid  the  Confederate  notes 
to  complaiuant^s  son,  declared  to  a  witness,  that  if  her 
uncle,  the  complainant,  had  not  taken  the  Confederate 
money,  "she  would  have  had  Morgan's  men  on  him  be- 
fore night/'  Love,  soon  afterwards,  declared  that  com- 
plainant *'  hated  to  take  Confederate  money,  pretty  bad ; 
that  he  was  such  a  Lincolnite,  and  hated  Confed.  so  bad, 
he  loved  to  pack  it  on  him."  One  of  defendant's  wit- 
nesses stated,  upon  cross-examination,  and  without  objec- 
tion, that  complainant  said,  soon  after  he  surrendered  the 
note,  that  he  "believed  he  would  have  been  arrested  and 
taken  off  if  he  had  not  received  the  Confederate  money." 
Mrs.  Wade,  who  is  the  sister  of  complainant,  and  of 
James  McCartney,  another  witness,  compelled  McCartney, 
the  witness,  to  take  Confederate  money  in  payment  ,o(  a 
debt  due  him  from  her  husband,  at  about  the  same  time 
when  the  note  spoken  of  in  this  case  was  surrendered; 
and  the  witness  states  in  substance,  that  he  would  not 
have  taken  it  but  from  fear,  and  "because  the  woods 
was  full  of  cavalry."  Love,  in  speaking  to  another  wit- 
ness in  regard  to  the  surrender  of  the  note,  said  that, 
"if  complainant  cut  up  at  that,  he,  the  witness,  had 
another  dose  for  him."  It  further  appears  in  evidence, 
that  the  "Confederate  money"  was  very  greatly  below 
par;  that  complainant  refused,  repeatedly,  to  receive  it; 
that  he  finally  consented  to  do  so,  only  upon  the  as- 
surance of  Gregg  that  he  had  use  for  it,  and  would  bor- 
row a  part  of  it,  and  under  the  pressure  of  immediate 
threats,  which,  under  the  circumstances  then  existing, 
could  and  probably  would  have  been  immediately  carried 
into  execution. 
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It  IS  not  necessary,  in  the  view  of  a  court  of  equity, 
to  show  that  a  party  acted  under  the  influence  of  ex- 
treme terror  in  making  a  contract.  If  he  acted  under 
threats  or  apprehensions,  short  of  duress,  but  under  such 
circumstances  as  to  show  that  he  was  not  a  free  agent, 
and  was  unable  to  protect  himself,  the  contract  will  be 
annulled.     See  1   Story  Eq.,  §  239. 

The  complainant  did  not  act  under  a  vague  and  gen- 
eral apprehension  of  giving  ofiense  to  the  Confederate 
authorities,  which  may  have  been  common  to  all  the  citi- 
zens, but  with  knowledge  that  a  strong  military  order 
had  been  issued,  and  enforced  by  arrests  in  the  section 
of  country  where  he  lived,  and  under  the  immediate 
pressure  of  personal  threats,  and  a  zealous  and  active 
combination  against  him,  which  he  was  powerless  to  re- 
sist. It  was  not  necessary  that  he  should  express  his 
fears  at  the  time,  as  the  expression  of  them  might  have 
brought   about  an   immediate   arrest. 

Duress,  or  the  want  of  free  agency,  like  any  other 
fact,  may  be  established  by  circumstantial  testimony;  and 
no  importance  can  be  attached  to  the  complainant's 
declarations,  made  soon  after  the  contract,  and  while  the 
military  order  and  the  power  to  enforce  it  were  still  in 
existence,  in  the  presence  and  hearing  of  persons  from 
whom  he  differed  in  opinion,  to  the  effect  that  he  had 
acted  voluntarily,  as  it  may  be  faiily  inferred,  from  all 
the  circumstances,  that  these  declarations  were  made  to 
allay  suspicion,  and  under  the  same  influences  of  fear 
and  apprehension  under  which  he  had  previously  acted; 
and  there  is  no  evidence  in  the  record  to  show  that 
his   mind   had   been  disabused  of  these   impressions  when 
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the  declarations  were  made.  There  are  slight  discrepan- 
cies and  apparent  contradictions  in  the  evidence  of  some 
of  the  witnesses,  but  not  more  than  are  usual  in  all 
cases  of  a  controverted  nature.  Thev  are  not  sufficient 
to  show  that  any  witness  in  the  case  has  committed  per- 
jury, and  furnish  nothing  more  than  an  illustration  of 
"substantial   truth,   with   circumstantial  variety." 

The  complainant  is,  therefore,  entitled  to  a  decree 
declaring  that  the  note  was  surrendered  under  duress; 
but  is  not  entitled  to  the  specific  relief  granted  by  the 
Chancellor,  for  the  reason  that  he  did  not  return,  or 
offer  to  return,  the  Confederate  notes.  It  is  in  proof 
that,  on  the  day  after  they  were  received  by  complain- 
ant, W.  L.  Gregg  borrowed  one  hundred  and  fifty  dol- 
lars of  the  notes  which  had  been  paid,  but  refused  to 
pay  interest,  and  executed  his  note,  with  security,  paya- 
ble one  day  after  date,  without  interest.  The  note  is 
not  in  evidence,  and  no  copy  of  it  is  contained  in  the 
record;  but  it  is  in  proof  that  Gregg  desired  to  obtain 
the  loan,  to  enable  him  to  pay  a  debt  he  owed  to  Isaac 
Gibson.  One  witness  states  that  he  promised  to  pay 
complainant  "in  the  currency  of  the  country  at  the  close 
of  the  war,  and  in  gold  and  silver,  if  that  was  the  cur- 
rency of  the  cuuntry;"  and  declared  that  the  money 
would   answer   him   the   same  purpose  as  gold  and  silver. 

Another  witness  says  that  Gregg  remarked,  he  would 
take  the  Confederate  money  and  risk  it,  and  another  wit- 
ness states  that  complainant  said  Gregg  was  to  pay  the 
note  "in  the  currency  of  the  country,  when  it  was  paid." 

Gibson  proves  that,  in  the  Spring  of  1863,  Gregg  paid 
him  one  hundred  dollars  in  Confederate  money;  and  from 
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the  fact  that  he  never  made  any  complaint  in  regard  to 
the  transaction,  taken  in  connection  with  his  previous 
declarations,  it  may  be  inferred  that  he  did  not  Stistain 
the  sliglitest  loss  u|)on  the  Confederate  notes. 

It  was  decided  by  the  Supreme  Court  of  the  United 
States,  in  Tharington  v.  Smith,  8  "Wal.,  13,  that  con- 
tracts between  the  inhabitants  of  the  Confederate  States, 
made  during  the  late  civil  war,  must  be  interpreted  and 
enforced  with  reference  to  the  condition  of  things  created 
by  the  insurgent  governing  power;  and  that  where  a  note 
was  executed,  payable  in  dollars,  parol  proof  may  be  ad- 
mitted to  show  the  sense  in  which  the  word  "dollars" 
was  used,  and  that  if  "Confederate  dollars"  were  meant, 
the   plaintiflF  could  only   recover   their  value  at  the  time 

u  place  of  the  contract. 

We  are,  therefore,  of  the  opinion,  that,  as  W.  L.  Gregg 
realized  the  full  value  of  the  Confederate  money  he  bor- 
rowed, and  promised  to  pay  in  the  currency  that  might 
prevail  at  the  close  of  the  war,  his  administrator,  and 
Robert  A.  Gregg,  the  security,  should  be  required  to  pay 
the  amount  of  said  note,  with  interest  from  the  time  the 
suit  at  law  was  commenced.  And  as  all  the  facts  are 
substantially  stated  in  the  bill,  and  all  the  parties  were 
brought  before  the  Court,  and  complete  justice  can  be  done 
in  this  case,  on  the  prayer  for  discovery  and  general  re- 
lief, without  the  further  prosecution  of  the  suit  at  law; 
and  as  the  evidence  shows  that  the  complainant  did  not 
return  the  Confederate  notes  retained  by  him;  let  a  decree 
be  pronounced  in  his  favor,  against  James  Wade  and  Ar- 
mistead  A.  Love,  for  the  amount  due  on  their  note  to 
complainant,    after   deducting   therefrom   the   sum   of   one 
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hundred  and  fifty  dollars,  and  the  actual  value  of  the 
Confederate  notes  retained  by  complainant  at  the  time 
when  the  same  were  recjeived,  as  to  which  the  Master 
will  state  an  account  and  make  a  report  during  the  pres- 
ent term.  Decree,  further,  that  complainant  recover  of 
the  administrator  of  W.  L.  Gregg  and  Robert  A.  Grogg, 
the  security,  the  sum  of  one  hundred  and  fifty  dollars 
with  interest  thereon  from  the  commencement  of  the  suit 
at  law;  that  the  suit  at  law  shall  be  dismissed  at  their 
cost;  and  that  the  costs  of  this  cause,  in  this  court  and 
the  court  below,  shall  be  paid,  one-half  by  the  said  Wade 
and  Love,  and  the  other  half  by  soid  administrator  and 
his  security,  but  to  be  paid  by  said  administrator,  if  the 
same  can  be  collected,  out  of  any  assets  in  his  hands, 
and  if  not,  then  by  said  surety. 

The  Chancellor's  decree  will   be   modified  accordingly. 


Wm.  Blackburn  v.  Eli  Vick. 

1.  COKTESTED  ELECTION.     Of  Bevenue  Cdledoi\    Jwudidion  of.    In  the 

•absence  of  any  specific  provision  as  to  the  jurisdiction  of  a  contested 
election,  a  court  having  the  power  to  induct  an  officer,  has  the  power 
to  determine  the  validity  and  truth  of  the  return  of  his  election.  The 
County  Court  having  the  power  to  induct  a  Revenue  Collector,  is  the 
proper  jurisdiction  before  which  a  contested  election  lies  as  to  thai 
office,  there  being  no  express  provinion  for  a  contest  elsewhere. 

2.  Same.     The  remedy,  when.    If  a  party  take  an  office  under  color  of  an 

election,  the  only  remedy  for  the  party  who  is  really  elected  is  by  a 
contest. 

3.  Same.     Mode  of  proceeding.     Statement  and  issue.    The  contestant  should 

file,  after  due  notice  to  the  adverse  party,  in  the  court  where  the  con- 
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test  is  to  be  made,  a  clear  statement  of  the  grounds  on  which  he  pro- 
poses to  contest  the  election  of  his  opponent,  presenting  grounds  for  an 
issue  of  law  or  fact.  To  this  the  defendant  should  rep*y,  so  as  to  raise 
a  question  of  law  or  fact. 

4.  Same.    Same.    It  is  the  duty  of  the  Circuit  Court,  on  an  appeal  in  such 

case  from  the  County  Court,  to  see  that  proper  issues  are  made  up,  hear 
the  evidence,  and  determine  the  rights  of  the  claimants  to  the  office  in 
controversy. 

5.  Same.     To  be  tried  on  the  merits.    A  judgment  against  a  contestant,  on 

appeal  from  the  County  to  the  Circuit  Court,  without  trial  on  the  mer- 
its, that  he  pay  all  the  costs  but  the  costs  of  the  defendant's  witn€f:ses,  is 
erroneous,  where  the  Court  has  jurisdiction  of  the  contest. 

Case  cited :  Boring  v.  Griffith,  1  Heis.,  466. 


FROM    DE    KALB. 


The  proceedings  in  this  case  came  by  appeal  from 
the  County  Court  to  the  Circuit  Court,  where  the  judg- 
ment complained  of  was  rendered  by  McClain,  J. 

M.  M.  Brien,  Sr.,  for  the  contestant,  insisted  that 
the  County  Court  had  the  jurisdiction  to  try  the  contest; 
citing  the  Code,  817,  888,  492;  Act  of  1859,  60. 

J.  H.  &  R.  C.  Nesmith,  with  him,  cited  Hist,  of 
a  L.  S.,  513;   2  Sneed,  670. 

W.  G.  Crowley,  for  defendant,  insisted  that  the  ju- 
risdiction was  in  the  Circuit  Court;  citing  Code,  4225, 
3409  to  3411,  3430.  Constitution  of  1834,  Art.  6,  sec.  8, 
gives  the  Legislature  power  to  define  the  jurisdiction  of 
Courts,  but  it  has  not  conferred  this  power  on  the  County 
Court:    Code,   888.     On   costs,  cited  Code,  3215. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  contested  election  for  office  of  Rev- 
enue Collector  of  DeKalb  county,  in  the  year  1868. 
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The  only  facts  necessary  to  be  stated  in  this  opinion, 
are:  That  plaintiff  and  defendant  were  both  candidates 
for  the  office  at  the  March  election,  1868;  that  upon  the 
returns,  the  Coroner  gave  Vick  a  certificate  of  election, 
he  having  received  a  majority  of  two  votes,  as  appeared 
by  return  of  the  result,  as  made  by  the  officers  holding 
the  election.  Thereupon,  plaintiff,  Blackburn,  gave  no- 
tice, which  was  duly  served  on  Vick,  that  on  the  6th 
day  of  April,  1868,  before  the  County  Court  of  DeKalb 
county,  said  notice  specifying  the  grounds  of  the  contest, 
he  would  contest  said  election.  On  said  6th  day  of  Ai)ril, 
Blackburn  appeared  before  the  County  Court,  and  filed 
a  paper,  which  may  be  treated  as  the  pleading  on  which 
the  contest  was  to  be  made,  in  which  he  resists  the  in- 
ducting of  Vick  into  the  office,  and,  for  reasons  therein 
stated,  claims  the  office  for  himself.  ^Ve  need  not  go 
into  the  sufficiency  of  the  allegations  thus  made,  as  the 
case  must  be  decided  here  upon  another  question,  per- 
haps the  only  one  properly  before  us. 

The  defendant,  Vick,  filed  various  pleas,  to  which 
there  were  replications,  and  after  this,  demurrers,  and 
various  other  proceedings,  sufficient  to  involve  the  record 
in  almost  inextricable  confusion.  * 

Suffice  it  to  say,  that  in  the  midst  of  the  various  pleas, 
demurrers,  motions  and  exceptions  to  the  action  of  the 
Court  upon  these  pleadings,  the  Court  proceeded  to  in- 
duct defendant,  Vick,  into  the  office,  by  administering  to 
him  the  oath  of  office,  and  taking  bond  as  required  by 
law.  The  record  states,  however,  "that  the  Court  re- 
serves the  question  of  the  merits  of  the  contest  for  further 
consideration.^'     To  all  of  which  plaintiff  excepted. 
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After  various  motions,  and  action  on  a  demurrer,  Black- 
burn was  ordered  to  give  security  for  costs  by  the  next 
term  of  the  court;  the  defendant  was  allowed  to  plead 
or  answer  within  six  days;  and  thereupon  the  cxiuse  was 
continue<;l  till  next  term  of  the  County  Court.  Bond 
was  given  by  Blackburn  at  the  May  Term,  as  re- 
quired by  the  Court;  and  on  the  6th  day  of  May, 
the  case  seems  to  have  been  heard,  and  after  argument 
of  counsel,  as  the  record  states,  "for  want  of  time  to 
consider  of  their  verdict,  the  court  adjourned"  till  next 
day.  On  that  day  the  court  met  and  gave  a  judgment, 
as  follows:  "It  was  ordered,  adjudged,  and  decreed  by 
the  Court,  that  Eli  Vick  was,  on  the  first  Saturday  in 
March,  duly  and  constitutionally  elected  to  the  ofBce  of 
Revenue  Collector  for  DeKalb  County,  for  the  term  of 
two  years.''  Judgment  was  rendered  against  Blackburn 
for  costs,  and  thereupon  Blackburn  appealed  to  the  Cir- 
cuit Court. 

This  appeal  came  on  to  be  heard  in  the  Circuit  Court" 
when,  upon  argument  of  the  case,  "the  Court  was  of  the 
opinion  that  the  County  Court  had  no  jurisdiction  of  the 
contest,"  and  sustained  the  defendant's  motion  to  dismiss 
the  appeal.  The  Court  gave  judgment  against  Black- 
burn for  all  costs,  but  afterward,  on  motion,  relaxed 
the  costs,  and  gave  judgment  for  all  costs  "incident  to 
the  summons  and  attendance  of  witnesses  in  the  Circuit 
Court,  in  behalf  of  defendant,  Vick,  against  the  said 
Vick,  and  plaintiff  to  pay  all  the  balance  of  the  costs  ia 
the  Circuit  Court,  and  all  costs  in  the  County  Court." 
To  this  judgment,  dismissing  the  case  for  want  of  juris- 
diction   in   the   County   Court,   plaintiff^,    Blackburn,    ex- 
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cepts,  and  prays  an  appeal  to  this  Court,  and  also  tenders 
exceptions  to  the  taxation  of  the  costs. 

The  simple  question  presented  for  our  consideration,  is, 
did  the  Circuit  Court  err  in  its  judgment,  dismissing  the 
appeal  for  want  of  jurisdiction  in  the  County  Court? 

We  find  no  provision  made  for  contesting  the  election 
of  Kevenue  Collector,  either  by  the  Code,  or  by  the  act 
of  1859,  c.  9,  p.  6,  providing  for  their  election  by  the 
people,  instead  of  by  the  County  Court  as  was  pr(»vided 
by  the  Code,  817,  nor  in  any  subsequent  act  of  the  Leg- 
islature. We  must,  then,  cither  assume  that  no  such  con- 
test was  to  be  had  by  our  law,  or  that  some  court  had 
jurisdiction  to  try  such  contest.  That  such  an  election 
before  the  people  is  a  proper  subject  of  contest,  we  can 
not  doubt.  The  oflBce  is  one  for  which  any  qualified  cit- 
izen may  be  a  candidate,  and  the  right  to  be  a  candidate 
necessarily  involves  the  right  to  the  office,  if  he  be  elect- 
ed; and  the  right  to  assert,  prove  and  maintain  the  right 
to  the  office,  on  such  election,  would  follow,  as  a  matter 
of  course.  If,  however,  another  party  may  take  the  office, 
regardless  of  the  question  of  who  was  in  fact  legally 
elected,  then,  unless  his  right  thereto  can  be  contested, 
and  tried  before  the  tribunals  of  the  country,  there  is  no 
remedy  for  the  party  who  may  have  been  really  elected 
and  entitled  to  the  office.  He  has  a  right,  but  no  rem- 
edy for  its  infringement. 

What  court  has  jurisdiction,  in  this  case,  to  settle  the 
question  as  to  who  was  elected,  and  entitled  to  be  in- 
ducted into  the  office? 

The  act  ol  1859,  ch.  9,  after  providing,  in  sec.  1,  that 
the  election   of   this  officer    shall    be    "  by   the   qualified 
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voters"   of  the  county,   and   he   shall   hold  his  oflSce  for 
two   years   from   the   date   of  his   qualification,  in   sec.  4 
enacts,  "that  the  Revenue  Collectors  elected  under  the  pro- 
visions of  this  act,  shall,  at  the  first  County  Court  aft^r 
their  election,  enter  into  bonds,  take  the  oath,  be  subject 
to   the   penalties,  etc.,  that  are   now  provided   by  law  in 
reference  to  Revenue  Collectors,  and  have  the  same  powers 
as  Revenue  Collectors  now  have  to  enforce  the  collection 
of  revenue."     By  this  act,  it  is  clearly  made  the  duty  of 
the   County   Court   to   induct   the    party   elected    Revenue 
Collector    under  this   act    into    his   office,   administer   the 
official  oath,  and  take  his  bond  as  required  by  law.     No 
other  court  having  jurisdiction  given  it  to  try  the  ques- 
tion of  who  is   elected,  and  the  County  Court   being   re- 
quired only  to  induct  into  office,  the  Revenue  Collectors 
elected,  must  if  the  question  be  contested,  of  necessity  be 
the  tribunal  before  w^hom  the  contest  is  to  be  made.     The 
election  of  the  applicant  is  the  condition  precedent  to  his 
induction   into   office.     The  County  Court,   being  charged 
with    the   duty  of  inducting  the   party  elected  into  office, 
must  also  have  the  right  to  investigate  the  question,  and 
see  if  he  has  been  "elected  under  the  provisions   of  this 
act,"  that  is,  by  the  "qualified  voters  of  the  county,"  as 
provided  in  the  first  section  of  the  act.     We  hold,  then, 
that  the  County  Court   had  jurisdiction  to  try  this  con- 
test,  and    that    the  Circuit   Judge   dismissed   the    appeal 
improperly. 

As  no  form  is  given  for  the  proceeding  in  ease  of  con- 
tested elections,  we  held,  at  Knoxville,  in  a  late  case,  that 
the  court  before  which  the  contest  was  held  might  regu- 
late the  practice  in  such  cases,   provided  no  fundamental 
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principle  was  violated;  that  the  court  should  see  that 
the  party  had  his  day  in  court,  and  due  notice  of  the 
proceedings,  and  if  the  pleadings  or  allegations  of  the 
parties  were  not  sufiBcient  to  present  the  questions  in- 
volved, the  court  having  jurisdiction  of  the  cause  should 
order  such  amendments  as  would  present  the  matters  be- 
fore it  for  its  adjudication.  Boring  v.  GriffHh,  1  Heis., 
456. 

We  now  add  to  the  above,  that,  by  analogy  to  the 
general  rules  of  law,  we  hold  that  the  party  making  this 
contest  should,  after  due  notice  to  the  opposite  party, 
file  in  the  court  where  the  contest  is  to  be  made  a  clear 
statement  of  the  grounds  on  which  he  proposes  to  contest 
the  election  of  his  opponent,  so  as  to  make  an  issue,  or 
present  the  grounds  for  one,  either  of  law  or  of  fact;  to 
which  defendant  should  make  his  reply,  either  raising  a 
question  of  law  or  of  fact;  which  issues  should  be  de- 
cided by  the  Court,  either  upon  consideration  of  the  ques- 
tion of  law  raised,  if  it  be  such,  or  of  the  proof  in  the 
case,  if  it  be  one  of  fact. 

In  this  case,  allegations  were  presented  by  plaintiff, 
and  answers  filed  to  them  by  way  of  pleas,  but  we  for- 
bear to  express  an  opinion  on  their  sufficiency  in  law, 
as  grounds  on  which  the  plaintiff  may  maintain  his  case, 
the  question  not  being  properly  before  us,  under  the  facts 
of  this  case  presented  in  the  record. 

The  case  was  before  the  Circuit  Court  by  appeal,  to 
be  tried  de  novo,  and  the  Court  should  have  seen  that 
the  proper  issues  were  made,  heard  the  evidence,  and  de- 
cided the  rights  of  the  claimants  to  the  office  in  contro- 
versy. 
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The  judgment  for  costs  complained  of  was  given  as  the 
result  of  the  judgment  dismissing  the  case  for  want  of 
jurisdiction.  It  follows  that  it  was  erroneous,  if  the 
Court  improperly  dismissed  the  case  in  the  Circuit  Court. 
"We  hold  the  Court  erred  in  its  judgment  dismissing  the 
appeal.  Reverse  the  judgment,  and  remand  the  case  to 
be  tried  in  the  Circuit  Court,  on  the  issues  presented,  or 
on  such  as  may  be  presented,  on  proper  amendments,  if 
deemed   necessary. 


JoHx  "W.  Martin  et  ah.  v,  R.  I.  Tttrxer. 

1.  Chancery  Sale.     Kntoppd  as  to  parties  petitioning  for  the  sale.     Relief  an 

to  whom.  On  a  bill  filed  bj  hcira  to  set  afiide  a  sale  of  land,  made  under 
the  order  of  a  County  Court,  upon  application  of'  two  of  the  heirs  as  ad- 
ministrators of  the  estate,  they,  with  others,  being  of  age,  and  the  others 
being  minors,  the  Court  hold  that  they  would  be  bound  to  repel  the  ad- 
ministrators if  they  sued  alone;  but,  as  the  others  are  not  culpable,  the 
Court  are  bound  to  declare  the  sale  void  in  toto, 

2.  Same.      Confederate   Treasuru  Notes.      Applied   to  delHs.      Substitution. 

Value  of  Confederate  Treasiiri/  Notes.  The  price  being  paid  in  Con- 
federate Treasury  notes,  which  were  applied  in  payment  of  the  debts 
of  the  estate,  it  was  held  that  the  p'lrchaser  should  be  reimbursed,  the 
value  of  the  currency  paid,  estimated  in  U.  S.  Treasury  notes,  with  in- 
terest. 

3.  Same.     Price  a  lien.   Aceo^unty  how  adjuated..     Time  to  pay  iuy  money.    The 

value  BO  charged,  with  meliorations  charged  and  rents  credited,  is  held 
to  be  a  lien  on  the  land,  and  sale  ordered  for  their  satisfaction,  unless 
paid  in  a  reasonable  time. 

4.  Same.     Effectof  estoppel  oa  to  petitioner.  The  surplus,  after  paying  charges 

decreed  to  the  heirs,  excluding  the  two  administrators. 
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5.  Same.    PetUionen  to  pay  costs.    The  administrators  perRonallv  charged 
with  all  costs. 


FROM   FRANKLIN. 


Appeal  from  the  Chancery  Court  at  Winchester,  before 
John  P.  Steele,  Ch. 

A.  S.  Marks  and  M.  F.  Turney,  for  complainants; 
cited  the  Code,  2337,  2338,  2339,  2388;  Act  of  1833,  c. 
36;  Rdd  v.  Huff,  9  Hum.,  352;  Parchman  v.  Charlion, 
1  Cold.,  383;  WhUmore  v.  Johmon,  10  Hum,  610;  1 
Cold.,  552;  11  Hum.,  389,  448,  488;  1  Head,  128;  1 
Swan,  75;  Swan  v.  Newman,  3  Head,  288;  Curd  v.  Bon- 
ner, 4  Cold.,  632;  Rucker  v.  Moore,  1  Heis.,  726. 

John  M.  Bright  and  John  Frizzell,  for  defend- 
ants, relied  on  the  deficiencies  in  the  record,  and  cit^d 
Brown  v.  Winght,  4  Yer.,  57 ;  Burton  v.  Pettybone,  5  Yer., 
443.  Should  have  been  supplied,  7  Hum.,  576 ;  Code, 
3907 ;  3  King's  Dig.,  p.  414,  §§  9326,  9327.  On  sales  by 
decree,  they  cited  Swan  v.  Newman,  3  Head,  288 ;  Wil- 
cox v.  Cannon,  1  Cold.,  370;  1  King's  Dig.,  2817  ;  Lead., 
Cas.  Eq.,  75,  76,  and  cases  cited ;  Wheatley  v.  Harvey,  1 
Swan,  484;  Thomas  v.  Lewis,  3  Hum.,  29.  Powers  of 
County  Court,  Code,  4201,  4203,  4204,  2267;  Hist,  of 
L.  S.,  p.  503,  §  705,  s.  8. 

Mr.  Frizzell  cited,  in  addition  to  the  above,  8 
Hum.,  717;  2  Head,  276 ;  as  to  the  administrators,  8 
Hum.,   142. 

The    decree     entered     in     this     case     provided     that, 
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ajs  to  the  Confederate  notes  received,  which  paid  debts 
at  par,  they  should  be  allowed  the  defendant  at  that 
rate  :  as  to  the  remainder,  at  the  current  value. 

TuRNEY,  J.,  having  been  of  counsel,  did  not  sit  in 
this  case. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  application,  by  the  heirs  of  N.  R.  Martin, 
deceased,  to  set  aside  a  sale  of  a  house  and  lot  in  Win- 
chester, sold  under  an  order  of  the  County  Court  of 
Franklin  county,  in  1863,  and  purchased  by  R.  J.  Tur- 
ner. 

It  appears  that,  in  1860,  John  W.  and  N.  R.  Martin, 
two  of  the  children  of  N.  R.  Martin,  deceased,  being  ad- 
ministrators of  his  estate,  petitioned  the  County  Court  for 
the  sale  of  certain  lots  in  Winchester ;  but,  as  the  trans- 
script  from  the  County  Court  contains  no  petition,  we  are 
unable  to  find  out  for  what  cause  the  sale  was  desired, 
whether  for  partition,  or  for  the  payment  of  debts.  Nor 
do  we  see  by  the  trans(*Tipt,  who  of  the  children  joined 
as  petitioners,  or  who  were  defendants.  We  see  that 
three  of  the  children  were  minors,  and  that  the  Court 
appointed  a  regular  guardian  for  them,  and  a  guardian 
ad  litem;  but  we  see  no  process  that  was  ever  served  on 
them,  or  any  of  the  other  children,  nor  is  there  any  an- 
swer, either  by  the  minors  or  their  guardian,  or  any  of 
the  children.  Yet  tlie  County  Court  ordered  the  Clerk, 
after  having  taken  proof  and  reported  that  the  minimum 
value  of  the  lot  was  $2,500,  to  sell  the  same  on  a  credit 
of  one,  two  and  three  years.     About  December,  1&60,  he 
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sold  the  property  for  (2^510^  to  E.  Martin,  and  reported 
to  the  Court  the  sale  ol  the  lot,  but  closed  his  report 
by  stating  that  the  sale  was  null  and  void  by  consent  of 
all  the  parties,  but  it  does  not  appear  who  were  the  par- 
ties who  gave  the  consent.  However,  the  Court  con- 
firmed the  report,  and  ordered  the  administrator  to  pay 
the  costs. 

The  matter  rested  so  until  April,  *  1863,  when  the 
County  Court  resumed  the  case,  and  say:  "It  now  ap- 
pearing to  the  Court  that  it  is  to  the  interest  of  the 
parties  to  sell  the  property  for  cash,"  the  administrator 
having  requested  this  to  be  done,  as  appears  by  the  re- 
port, the  sale  was  accordingly  ordered.  The  report  of 
the  Clerk,  alluded  to,  is  not  found  in  the  record.  The 
property  is  ordered  to  be  sold  for  cash,  and  the  money 
to  be  paid  over  to  the  administrator  to  pay  debts. 

The  house  and  lot  was  sold  on  the  4th  of  May,  1863, 
and  bid  off  by  defendant.  Turner,  for  $2,510,  in  Confed- 
erate money;  the  sale  being  made  under  proclamation  of 
the  crier  and  by  order  of  the  administrators,  payable  in 
that  sort  of  currency.  The  Clerk  reported  the  sale  to  the 
Court  at  its  May  Term,  1863,  when,  on  the  5th  day  of 
May,  the  report  was  confirmed;  and  the  Clerk  ordered, 
after  paying  costs,  to  pay  the  balance  over  to  the  admin- 
istrators, and  to  execute  a  deed  to  Turner. 

On  the  4th  of  May,  1863,  the  Clerk  had  a  settlement 
with  the  administrators,  and  reported  to  the  Court,  on 
the  7th  of  May,  that  there  had  come  to  their  hands 
$3,128,  and  that  they  had  paid  out  $4,441,  leaving  the 
estate  indebted  to  them  $1,312,  which  report  was  con- 
firmed.   On  the  5th  of  June,  the  administrators  receipted 
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to  the  Clerk  for  $1;312,  in  satisfaction  of  their  claim 
against  the  estate,  and  for  $1,134,  which  they  received 
as  administrators;  thus  disposing  of  the  $2,510,  for  which 
the  house  and  lot  was  sold. 

These  are  the  facts  which  we  gather  from  the  bill,  an- 
swer and  proof. 

The  complainants  are  the  children  and  heirs  of  N.  R. 
Martin,  deceased,  two  of  them  being  the  administrators, 
who  engineered  the  proceedings  in  the  County  Court,  ob- 
tained a  sale  of  the  house  and  lot,  directed  it  to  be  sold 
for  cash  and  in  Confederate  money,  and  received  one-half 
of  the  money  to  satisfy  disbursements  they  had  made  for 
the  estate,  and  the  other  half  for  distribution  or  payment 

of  debts. 

The  complainants  insist  that  the  proceedings  in  the 
County  Court  were  all  void,  that  the  Confederate  money 
paid  by  Turner  was  worthless,  that  he  got  no  title;  and 
ask  that  the  County  Court  proceedings  be  declared  void; 
that  Turner's  deed  be  annulled,  and  that  the  house  and 
lot  be  decreed  to  them,  with  all  proper  rents  and  profits. 

It  is  manifest  that  the  County  Court  had  no  juris- 
diction to  order  the  sale  of  the  house  and  lot,  if  the 
transcript  in  the  record  is  to  be  taken  as  containing  all 
the  proceedings  in  the  case.  There  is  not  enough  to 
show  that  the  Court  had  jurisdiction  of  the  person,  or 
of  the  subject  matter.  But,  while  this  is  true,  we  should 
feel  bound  to  repel  the  two  administrators  from  the  re- 
lief sought,  on  account  of  the  part  they  bore  in  pro- 
curing the  illegal  orders  and  sales  of  the  property,  if 
they  were  the  only  complainants.  But  there  is  nothing 
in  the  record  which   implicates  the  other    complainants, 
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and  especially  those  who  were  minors  at  the  time^  and^ 
therefore^  we  are  constrained  to  declare  the  orders  of  sale 
void^  and  the  title  obtained  under  the  sale  by  defendant^ 
Turner,  a  nullity.  But,  as  all  the  parties  are  before  us, 
and  as  the  facts  necessary  to  a  settlement  of  the  equities 
between  the  parties  appear  in  the  bill,  answer  and  proof, 
we  will  not  stop  with  simply  vacating  the  sale  of  the 
property. 

It  appears  that  defendant,  Turner,  was  induced  to  buy 
the  house  and  lot  by  the  representations  made  by  the 
administrators,  through  the  auctioneer.  It  appears,  fur- 
ther, that  although  Turner  paid  for  the  property  in  Con- 
federate money,  the  same  was  available  in  paying  the 
debts  of  the  estate.  We,  therefore,  hold  that  he  was  in 
no  fault  in  making  the  purchase,  and  failed  to  get  any 
title;  and  as  his  money  was  used  by  the  administrators 
in  relieving  the  indebtedness  of  the  estate,  that  he  is  en- 
titled to  be  substituted,  and  to  have  the  value  of  the 
payment  made  by  him,  estimating  the  value  of  the  Con- 
federate money  at  the  time  of  the  payment,  with  interest, 
refunded  to  him  by  the  administrators,  after  charging  him 
with  reasonable  rent  for  the  property,  and  allowing  credit 
for  permanent  improvements  and  repairs ;  and  if  the  same 
is  not  paid  within  a  reasonable  time,  that  his  claim  shall 
be  a  charge  on  the  property,  and  the  same  be  sold  for 
the  satisfaction  thereof.  We  further  hold,  that,  after 
satisfying  the  claim  of  Turner,  the  surplus  shall  be  dis- 
tributed amongst  the  heirs  of  N.  B.  Martin,  deceased, 
excluding  from  said  distribution  the  two  administrators 
of  the  estate. 
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The  decree  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  as  herein  indicated.  The  costs  of 
the  court  below,*  and  of  this  court,  will  be  paid  by  the 
administrators,  out  of  their  personal  means. 


C.  M.  Wiseman,  Ex'r,  &c.,  v.  Bean,  Wiseman  et  ah. 

1.  Stattte  of  Limitations.    Sheriff,    SuU  en  bond  of.    The  statute  of 

limitations,  Code,  2776,  ban  suits  on  a  Sheriff's  bond  in  ten  years  from 
the  time  the  cause  of  action  accrued. 

2.  Same.    Same,    Where  there  is  no  return  of  an  execution,  the  statute  of 

three  years,  Code,  2774,  does  not  apply. 

3.  Practice.    Exeeutiom.    Several  at  the  game  time,  irregular.    The  iw^ue  of 

two  executions  on  the  same  judgment  is  irregular,  but  can  not  affect  the 
liability  of  Sheriff's  acting  under  the  executions.  So  of  an  alias,  with- 
out the  return  of  the  former  execution. 

4.  Judgment.    Against  purchaser  at  chancery  sale.    Form  held  irr^^lar 

not  void.^ 

5.  Sheriff.    Special  deputy.     What  is  proof  of  special  deputation*    Where  a 

negro  was  sold  by  A  at  public  sale,  and  the  question  was,  whether  A 
acted  as  agent  for  the  plaintiff  in  the  execution,  or  as  special  deputy 
Sheriff,  and  the  proof  showed  that  he  professed  in  the  transaction  to 
act  as  deputy  Sherifi,  signed  the  receipt  D.  S.;  that  the  Sheriff  spoke, 
'^as  he  was  bound  for  it,"  of  going  to  get  the  money  from  A;  agreed  with 
the  defendant  to  apply  part  of  the  money  realized  by  A  to  another 
debt ;  that  he  agreed  with  another  creditor  of  the  same  debtor  to  pay 
him  a  debt  out  of  the  same  fund;  these  facts  were  held  sufficient  to 
charge  the  Sheriff  for  the  act  of  A  as  his  deputy. 


FROM    FRANKLIN. 


In  Chancery  at  Winchester,  before  Barclay  M.  Till- 
MAN,   Ch. 

^  See  Bucker  v.  Moore,  1  Heis.,  726;  Martin  v.  Ihimer,  ante,  384. 
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ISBEix,  for  \Vard  and  sureties. 

John  Frizzell,  for  Bean  and  Wiseman. 

The  judgment  mentioned  in  the  opinion,  and  held  to 
be  irregular,  but  not  void,  is  as  follows:  "C.  M.  Wise- 
man, Ex^r,  t?.  Hall  and  Wife.  This  day  the  Clerk  and 
Master  moved  for  judgments  on  the  following  notes: 
*  *  *  One  note  on  J.  H.  Wakefield,  C.  H.  Bean  and 
J.  M.  Wiseman,  due  twelve  months  after  date,  and  dated 
April  2,  1860,  for  ?1,300.  *  *  *  *  Wherefore  it  is 
ordered  by  the  Court,  that  said  Clerk  and  Master  re- 
cover of  the  parties,  respectively,  against  whom  are  the 
notes  mentioned,  the  amounts  thereof,  respectively,  and 
interest  and  costs  of  this  proceeding,  for  which  executions 
may  respectively  issue." 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  2nd  of  April,  1860,  James  H.  Wakefield 
bought  a  slave  at  a  sale  made  by  the  Clerk  and  Mas- 
ter, in  the  case  of  Wiseman,  Ex'r,  t?.  McElroy's  heirs, 
and  executed  his  note  therefor,  with  C.  H.  Bean,  and  J. 
M.  Wiseman  as  his  sureties,  for  $1,300.  The  note  not 
being  paid  at  maturity,  the  Clerk  and  Master  moved  for 
and  obtained  judgment  oh  said  note,  for  the  balance  due 
thereon,  against  all  the  parties.  This  judgment  was  in- 
formal and  irregular,  but  not  void.  In  December,  1861, 
on  the  application  of  J.  M.  Wiseman,  the  Clerk  and  Mas- 
ter issued  two  executions  on  this  judgment — one  to  Cof- 
fee county,  where  Wakefield  lived,  and  the  other  to 
Franklin  county,  where  Bean  and  Wiseman   lived.      The 
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issuance  of  two  executions  was  irregular,  but  that  is  not 
a  material  error  in  this  case.  On  the  execution  issued  to 
Franklin  county,  the  Sheriff  made  about  $650,  leaving 
about  $670  uncollected.  The  execution  sent  to  Coffee 
county  was  never  returned  to  the  Clerk's  office  in  Winches- 
ter. In  December,  1865,  an  alias  execution  was  issued 
to  the  Sheriff  of  Franklin,  against  Bean  and  Wiseman, 
for  the  unpaid  balance  of  the  judgment.  As  the  execu- 
tion sent  to  Coffee  had  not  been  returned  or  accounted 
for,  the  issuance  of  an  alias  was  irregular,  but  it  is  a 
matter  of  no  consequence  in  the  decision  of  the  cause. 

Upon  the  issuance  of  the  aiias,  Bean  and  Wiseman 
filed  their  injunction  bill,  in  which  they  allege  that  the 
Sheriff  of  Coffee  county  collected  from  Wakefield,  the 
principal  in  the  judgment,  the  full  amount  due  thereon; 
and,  therefore,  that  they  were  no  longer  liable. 

To  this  bill,  C.  M.  Wiseman,  executor,  and  the  heirs 
of  McElroy,  filed  their  answer,  stating  that  the  balance 
of  the  judgment  was  unpaid;  but  as  they  were  uncer- 
tain who  was  responsible,  whether  the  makers  of  the  note, 
Wakefield,  Bean  and  Wiseman,  or  the  Sheriff  of  Coffee 
county,  B.  Ward,  and  his  securities,  they  obtained  leave 
and  filed  a  bill  of  inter  pleader,  making  them  all  parties, 
and  requiring  them  to  inter  plead  and  settle  the  question 
of  liability. 

Bean  and  Wiseman  answer,  insisting  that  the  execu- 
tion sent  to  Coffee  county  was  levied  by  Arnold,  a  deputy 
of  Ward,  the  Sheriff,  and  that  it  was  levied  on  the  same 
slave,  as  the  property  of  Wakefield,  for  which  the  orig^ 
inal  note  was  given;  and  that  she  was  sold  for  $901,  in 
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cash,  more  than   sufficient  to  satisfy  the  balance  of  the 
execution. 

Ward,  the  Sherijff  of  Coffee  county,  and  his  securities, 
answer,  and  deny  that  Arnold  was  a  deputy  of  Ward,  or 
that  he  levied  and  sold  under  any  authority  from  him; 
but  that  he  was  acting  as  the  agent  of  J.  M.  Wiseman 
in  selling  the  slave.  They,  therefore,  deny  their  liability 
for  the  acts  of  Arnold.  They  also  insist  on  the  statute 
of  limitatioDS  of  three  years. 

Tiie  statute  of  limitations  can  not  avail  Ward,  the 
Sheriff.  By  the  Code,  2776,  actions  against  Sheriffs  on 
their  bonds  are  not  barred  until  ten  years  after  the  cause 
of  action  accrued.  Nor  can  the  statute  of  three  years 
avail  the  securities,  because,  by  §  2774,  the  time  when 
the  statute  commences  to  run,  is,  when  the  Sheriff  has 
made  return  of  the  execution  on  which  the  money  was 
collected.  As  the  execution  in  this  case  has  never  been 
returned,  the  statute  of  limitations  of  three  years  does  not 
apply. 

The  real  question  in  the  case  is  purely  one  of  fact; 
and  this,  is  whether  the  execution  sent  to  Coffee  county 
was  collected  by  Arnold,  as  a  deputy  of  Ward,  the 
Sheriff,  or  as  the  agent  of  J.  M.  Wiseman,  one  of  parties 
to  the  execution. 

We  can  derive  no  assistance,  in  the  settlement  of  this 
question,  from  the  testimony  of  Arnold,  as  he  is  shown 
to  be  dead.  His  declarations,  however,  are  proven  by 
both  parties;  and,  by  one  side,  it  is  shown  that  he  pro- 
fessed to  be  acting  under  the  authority  and  directions  of 
Wiseman,  and,  by  the  other,   that   he   professed   to  be  a 


394  NASHVILLE: 


C.  M.  Wiseman,  Ex'r,  &c.,  v.  Bean,  Wieeman  et  ah. 

regularly  appointed  deputy  of  Sheriff  Ward.  It  is  proven 
by  Wiseman,  that  he  got  the  execution  from  the  Clerk 
and  Master,  and  took  it  to  Tullahoma,  to  deliver  it  to 
Ward;  but  not  finding  him,  he  employed  Arnold  to  take 
it  to  him,  and  directed  him  to  levy  it  without  delay. 
There  is  no  proof  whether  Arnold  went  to  see  Ward  or 
not,  but  it  is  shown  that  he  went  in  haste  to  Wake- 
field's, took  possession  of  the  slave,  carried  her  to  Tulla- 
homa, and  there  sold  her  at  public  sale,  proclaiming  that 
he  was  selling  her  as  a  deputy  Sheriff,  when  she  was 
bid  off  by  Parks  at  $901.  Arnold  received  the  money, 
and  executed  his  receipt  therefor,  signing  his  name  as 
D.  8. 

Not  long  after  the  sale.  Parks  and  the  Sheriff,  Ward, 
were  together,  when  the  subject  of  the  purchase  of  the 
negro  by  Parks,  was  mentioned.  Ward  remarked  that  he 
must  go  and  get  that  money  from  Arnold,  as  he  was 
bound  for  it.  At  another  time.  Ward  was  at  Wakefield's, 
with  a  claim  on  him  for  about  $40.  Wakefield  told  him 
he  could  not  pay  it,  unless  he  would  let  him  have  that 
amount  out  of  the  money  for  which  his  negro  had  sold. 
Ward  agreed  to  let  him  have  the  money,  if  Wakefield 
would  give  him  a  receipt.  Wakefield  agreed  to  it,  where- 
upon paper  was  got  and  some  writing  done,  but  witness 
did  not  read  the  paper  written. 

It  is' also  in  proof,  that  Hickerson  had  a  claim  of 
about  $150  on  Wakefield,  and  that  Ward  agreed  also  to 
pay  that  claim  out  of  money  for  which  the  negro  was 
sold.  Hickerson  proves  that  Ward  afterwards  paid  him 
the    $150   for    Wakefield,    and   witness  understood    from 
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Ward  that  he  was  paying  it  out  of  the  money  for  which 
the  negro  was  sold. 

These  several  distinct  recognitions  of  his  liability  for 
the  act  of  Arnold,  are  attempted  to  be  rebutted  by  the 
contradictory  declarations  of  Arnold,  and  other  circum- 
stances, which  are  wholly  insufficient  to  relieve  Ward  of 
his  responsibility  for  the  acts  of  Arnold. 

The  decree  of  the  Chancellor  will  be  reversed,  and  a 

decree  rendered  here  in  favor  of  complainants  in  the  bill 

of  inter-pleader  against  Ward  and  his  securities,  for  the 

balance  due  on  the  execution,  with  interest,  and  the  costs 
of  this  court  and  the  court  below. 


Thomas  Hinbs  t?.  D.  M.  Perkins,  Trustee,  &c. 

1.  Vendor's  Lien.    Substitution  of  notes  of  sub  vendee.    If  a  vendee  of  lands 

with  reservation  of  lien  on  the  face  of  the  deed,  sell  to  another  and  pro- 
cure him  to  execute  notes  to  the  vendor,  which  are  subBtituted  in  lieu, 
not  accepted  in  satisfaction,  of  the  notes  of  the  first  vendee,  in  the  ab- 
sence of  express  proof  of  retention  of  the  lien,  the  presumption  will  be 
that  the  lien  is  not  waived. 

2.  Same.    Analogous  to  Mortgage,    A  reservation  of  a  lien  in  the  deed  of 

conveyance  stands  on  the  footing  of  a  mortgage. 

3.  Same.    Not  I'ke  rnipled  Ven,    Prioi-ities,    Such  lien  reserved,  stands  on 

a  different  footing  from  the  implied  lien  of  a  vendor,  who  has  conveyed, 
and  will  be  superior  to  conveyances  made  by  the  second  vendee. 

4.  Pkincipai.  and  Surety.    Presumpticn,     Wawer  of  lien.    If  a  vendee 

sell  lands  purchased,  and  he  and  his  vendee  join  in  notes  for  a  remain- 
der of  purchase  money  to  the  original  vendor,  the  presumption  will  be 
that  the  second  vendee  joins  as  principal,  not  as  surety,  and  the  ao- 
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ceptancc  of  such  a  note  bj  the  original  vendor  will  not  raise  a  presump- 
tion of  waiver  of  the  lien  reserved  in  a  deed. 


Case  cited :  Anlhony  v.  Smithf  9  Hum.,  508.  ^ 


FROM   LINCOLN. 


Appeal  from  the  Chancery  Court  at  Fayetteville,  John 
P.  Steele,  Ch.,  pra^iding. 

J.  B.  Lamb  and  John  Reid  for  complainant. 

Mr.  Reid  cited  Brown  v.  Vanlier,  7  Hum.,  241,  as 
to  conveyance  in  trust.  Lincoln  v.  Purcell,  2  Head,  143, 
154;  1  Hil.  on  Mort.,  482,  483,  485;  Tripp  v.  Vincent,  3 
Barb.  Ch.,  614;  Anthony  v.  SniUh,  9  Hum.,  508,  513; 
Cleveland  v.  3Iartiny  2  Head,  128,  132. 

Mr.  Lamb  cited  the  same  Tennessee  cases;  also.  Vail 
V.  Foster^  4  Comst.;  Smedes  &  Mar.  Ch.  R.,  40;  Tieman 

V.  Thurman,  14    B.  Monroe, ;    6    B.  Monroe,  69; 

Trent  v.  Kyle,  1  Heis.,  663;  Buraon  v.  Dosser,  1  Heis.,  754. 

John  M.  Bbight,  for  the  defendant,  cited :  on  lien  by 
bond  retaining  title,  Oraham  v.  Mc Campbell,  Meigs,  52; 
Anthony  v.  Sraith,  9  Hum.,  508.  Lien  by  contract  re- 
tained in  the  deed :  Lincoln  v.  Pureed,  2  Head,  143;  T/iomp- 
son  V.  Fyland,  3  Head,  537.  Contract  not  now  capable 
of  being  enforced  against  original  parties :  Union  Bank  v. 
Sniiser,  1  Snecd,  501;  2  Gr.  Ev.,  §  523;  11  Johns,  409; 
15  Id.,  241;  9  Id.,  310;  Serg.  &  Rawle,  162(?).  Waiver 
of  lien :  Marshall  v.  Christmas,  3  Hum.,  616,  617;  Camjh- 


^See  also,  Kiruey  v.  AfcDeamionf  5  Col.,  397;  and  see  Qvdgar  v.  Bamesf 
Jackson,  May  10, 1871. 
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bell  V.  Baldvnn,  2  Hum.,  248,  258.     Parol  contract  of  lien 
void:  Code,  1758-5. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  1863,  Thomas  Hines  sold  to  Steele  &  Edmiston, 
several  tracts  of  land  in  Lincoln  County,  for  the  price 
of  §19,000,  the  purchasers  paying  in  cash,  $6,000,  and 
executing  their  notes,  on  nine  years'  time,  for  the  residue 
of  the  purchase  money.  Hines  executed  to  them  a  deed 
for  the  land ;  but,  on  the  face  of  it  retained  a  lien  for 
the  payment  of  the  notes  so  executed,  for  the  residue  of 
the  purchase  money.  The  deed  was  regularly  probated 
and  registered  on  the  31st  of  March,  1853. 

The  bill  is  filed  to  enforce  the  lien  so  retained.  Com- 
plainant alleges,  that  soon  after  said  sale  and  conveyance 
to  Steele  &  Edmiston,  they  sold  the  lands  to  Henry  A. 
Kelso,  and  then  he  sold  to  R.  A.  McDonald.  After 
which  pales  and  conveyances,  complainant  alleges,  Steele 
&  Edmiston  applied  to  complainant  and  requested  him  to 
take  the  notes  of  Kelso  &  McDonald,  who  were  then 
partners,  to  be  made  payable  to  complainant  in  lieu  of 
the  notes  of  said  Steele  &  Edmiston;  which  he  consented 
to  do,  but  still  to  retain  his  lien  upon  the  land,  as  specified 
in  his  deed.  Whereupon,  he  alleges,  said  Kelso  &  Mc- 
Donald executed  to  him  their  joint  and  several  notes  for 
the  same  amounts,  and  payable  on  the  same  time.  That 
he  then  surrendered  the  notes  of  Steele  &  Edmiston,  and 
received  in  lieu  thereof,  the  notes  of  Kelso  &  McDonald, 
but  by  no  act,  word  or  deed,  meaning  to  release  his  lien, 
but  retaining  and  relying  on  the  same  as  contained  in  his 
deed. 


I 
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He  also  alleges^  that  Kelso  &  McDonald  have  paid  the 
first  six  notes^  leaving  the  last  three^  for  the  satisfaction 
of  which  his  bill  is  filed. 

He  further  alleges,  that  McDonald,  by  deed  dated  in 
1865,  conveyed  the  said  lands  in  trust,  to  defendant,  Per- 
kins, to  secure  the  payment  of  certain  debts  named,  but 
making  no  provision  for  the  payment  of  said  purchase 
money  due  to  complainant 

Defendants,  McDonald  and  Perkins,  answer  jointly. 
They  admit  the  sale  of  the  land  by  complainant  to  Steele 
&  Edmiston,  but  don't  know  whether  the  deed  was  reg- 
ularly registered,  nor  whether  an  express  lien  was  retained 
upon  its  face.  They  are  willing  to  admit  that  Steele  & 
Edmiston  sold  tlie  lands  to  Kelso,  and  that  Kelso  sold 
to  McDonald.  Defendant  McDonald  does  not  know 
whether  Steele  &  Edmiston  requested  complainant  to  take 
the  notes  of  Kelso  &  McDonald,  in  lieu  of  their  own.  He 
admits  that  he  and  Kelso  were  partners  in  other  trans- 
actions, but  denies  that  he  was  a  partner  of  Kelso  in  the 
purchase  of  the  lands.  He  admits  that  he  and  Kelso  ex- 
ecuted their  joint  and  several  notes  to  complainant,  to  be 
used  about  the  payment  of  the  land,  and  supposes  they 
were  in  lieu  of  the  notes  of  Steele  &  Edmiston.  He  signed 
said  notes  only  as  the  security  of  Kelso.  Defendant  Per- 
kins, says  he  knows  nothing  in  respect  to  the  exchange  of 
notes.  Defendants  do  not  remember,  or  know,  or  admit, 
that  at  the  time  of  the  exchange  of  notes,  there  was  a  con- 
tract or  understanding  that  the  lien  should  be  reserved  and 
applied  to  the  substituted  notes.  They  admit  the  execu- 
tion of  the  trust  deed,  and  insist  that  the  beneficiaries 
have  a  better  title  to  the  land  than  complainant. 
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The  defendants  answered  under  oath. 

As  preliminary  to  an  examination  of  the  question  of 
law  arising  in  the  cause,  we  deem  it  useful  to  state  suc- 
cinctly the  prominent  facts  to  be  deduced  from  the  bill 
and  answer. 

It  is  clear,  that  when  Kelso  &  McDonald  executed 
their  notes  to  Hines,  to  be  substituted  in  lieu  of  the  notes 
of  Steele  &  Edmiston,  they  did  so  with  a  knowledge  that 
the  notes  of  Steele  &  Edmiston  had  been  given  as  the 
purchase  price  of  the  lands,  which  Kelso  had  then  pur- 
chased from  Steele  &  Edmiston,  and  had  sold  to  McDon- 
ald. They  knew  that  their  notes,  payable  to  complainant, 
were  received  by  him  in  lieu  of  the  notes  given  for  the 
purchase  money.  They  'knew  that  all  of  the  purchase 
money  for  the  land  was  unpaid,  except  the  cash  payment 
of  $5,000.  They  executed  their  notes,  with  notice,  that 
the  deed  from  complainant  to  Steele  &  Edmiston  con- 
tained a  reservation  of  a  lien  on  the  lands  for  the  satis- 
faction of  the  notes,  for  which  the  notes  of  Kelso  &  Mc- 
Donald were  substituted.  They  do  not  show  when  Kelso 
purchased  from  Steele  &  Edmiston,  what  he  paid,  or  how, 
or  what  kind  of  conveyance  he  took  from  them.  Nor 
do  they  show  when  McDonald  purchased  from  Kelso, 
what  he  paid,  or  how,  or  what  kind  of  conveyance  he 
took  from  him.  In  response  to  the  allegation  that  Kelso 
&  McDonald  were  partners,  and  that  they  executed  to 
complainant  their  joint  and  several  notes,  they  admit 
they  were  partners  in  some  transactions,  but  not  in  the 
purchase  of  the  land ;  and  they  admit  they  executed  their 
joint  and  several  notes,  but  they  say  that  McDonald  only 
executed  the  notes  as  security  for  Kelso. 


400  NASHVILLE : 


Thomas  Hines  v.  D.  M.  Perkins,  Trastee,  &c. 


The  contest  in  this  cause  is  between  the  Vendor's  spe- 
cific lien,  created  by  contract,  and  regularly  registered,  and 
the  creditors,  wliose  claims  are  secured  by  conveyance  of 
the  lands  to  a  trustee.  In  such  a  contest  the  prior  spe- 
cific lien  will  prevail  over  the  subsequent  lien  created  by 
the  deed  of  trust,  whether  the  creditors  have  accepted  the 
benefits  of  the  deed  or  not.     Brown  v.  Vanlier,  7  Hum.,  241. 

It  is  therefore  clear,  that  when  Kelso  bought  the  lands 
of  Steele  &  Edmistonj  and  when  McDonald  bought  of 
Kelso,  they  took  them  subject  to  the  express  lien  of  com- 
plainant. This  was  the  case,  no  matter  what  was  the 
character  of  the  conveyances  from  Steele  &  Edmiston  to 
Kelso,  and  from  Kelso  to  McDonald.  If,  therefore,  com- 
plainant had  continued  to  hold  the  notes  of  Steele  &  Ed- 
miston, no  question  could  be  raised  as  lo  the  superiority 
of  his  lien  over  the  claim  of  McDonald  or  his  creditors 
under  the  trust  deed. 

But  the  controversy  arises  upon  the  substitution,  by 
the  agreement  of  all  the  parties  except  Perkins,  the  trustee, 
of  the  notes  of  Kelso  &  McDonald  for  those  of  Steele  & 
Edmiston.  This  substitution  took  place  after  Kelso  had 
bought  the  land  of  Steele  &  Edmiston,  and  after  McDon- 
ald had  bought  of  Kelso,  both  of  which,  transactions  w^ere 
in  a  short  time  after  the  sale  by  complainant  to  Steele  & 
Edmiston.  It  does  not  appear  what  was  the  specific  con- 
tract between  Steele  &  Edmiston  with  Kelso,  or  of  Kelso 
with  McDonald,  but  it  may  be  reasonably  inferred  that 
Kelso  refunded  to  Steele  &  Edmiston  the  cash  payment 
of  $5,000  he  had  made  to  complainant,  and  executed  his 
notes  to  them  for  the  amount  owing  by  them  to  com- 
plainant.     And  in  like  manner  that  McDonald  refunded 
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to  Kelso  the  $5,000  paid  to  Steele  &  Edmiston,  and  exe- 
cuted his  notes  to  Kelso  for  the  balance  of  the  purchase 
money.  When  the  exchange  and  substitution  of  notes 
took  place,  complainant,  instead  of  taking  the  notes  of  Mc- 
Donald, payable  to  Kelso,  took  the  joint  and  several  notes 
of  Kelso  &  McDonald,  payable  to  himself. 

It  is  not  debatable,  that  when  the  vendor  has  only  the 
implied  lien  or  equity,  it  will  be  considered  as  waived 
whenever  he  takes  any  distinct  or  independent  security, 
whether  by  mortgage  of  other  lands,  or  pledge  of  goods, 
or  personal  responsibility  of  a  third  person;  unless  there 
is  satisfactory  evidence  that  he  intended  to  retain  the  im- 
plied lien :  Campbell  v.  Baldwin^  2  Hum.,  248;  Mardidll 
V.  OhristmaSf  3  Hum.,  616. 

Much  of  the  apparent  confusion  in  the  authorities  as 
to  the  application  of  the  principles  connected  with  the  ven- 
dor's lien,  has  grown  out  of  the  failure  to  observe  the  dis- 
tinction which  exists  between  the  implied  lien  for  pur- 
chase money,  where  the  vendor  has  conveyed  the  title, 
legal  and  equitable,  to  the  vendee;  and  the  express  lien, 
either  reserved  by  retaining  the  legal  title  or  by  contract 
on  the  face  of  the  deed. 

In  the  case  of  Anthony  v.  Smiihy  9  Hum.,  508,  this  dis- 
tinction is  pointed  out  by  Judge  McKinney:  He  says,  "in 
the  former  case  the  vendor  has  parted  with  both  the  legal 
and  equitable  estate.  In  the  case  where  the  legal  title 
is  retained,  the  law  will  presume  it  to  have  been  retained 
as  an  absolute  security  for  the  purchase  money.  In  this 
case,  the  vendor,  retaining  the  legal  title,  is  placed  upon 
the  footing  of  a  mortgagee,  who  has  taken  a  security  for 

the  purchase  money.'^      In  such  case.   Judge  McKinney 
26 
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holds,  "that  the  operation  of  the  waiver  of  the  lien,  by 
the  substitution  of  a  third  person's  note,  can  not  arise. 
The  security  of  the  vendor,  in  such  case,  can  not  be  de- 
feated by  any  thing  short  of  what  would  be  regarded  as 
sufficient  to  extinguish  or  defeat  the  security  of  the  mort- 
gagee:" 9  Hum.,  508. 

In  this  opinion.  Judge  McKinney  confined  his  atten- 
tion to  the  distinction  between  the  implied  vendor's  lien, 
and  the  lien  resulting  from  a  retention  of  the  legal  title 
in  himself.     The  facts  of  the  case  before  him  not  calling 
for  any  reference  to  the  express  lien,  by  contract  retained 
on  the  face  of  the  vendor's  deed,  none  was  made.      But 
there  is  the   same   marked   distinction   between   the   ven- 
dor's implied  lien  for  the  purchase  money,  in  cases  where 
the  legal  and  equitable  title  have  both  been  conveyed  to 
the  vendee,  and  the  express  Hen  by  contract  retained  by 
the  vendor  in  the  fiice  of  his  deed  to  the  vendee.     In  the 
latter  class  of  cases,  the  vendee  receives  the  legal  title,  sub- 
ject to  a  specific  and  express  charge  for  the  purchase  money, 
retained  in  ^the  deed  for  the  vendor.      In  these  cases  the 
vendee  becomes  a  trustee  for  the  vendor,  and  holds  the 
legal  title  in  trust  for  the  vendor.      His  relation  to  the 
vendor  is  substantially  that   of  mortgagor  to   mortgagee. 
In  these  cases,  as  in  those  where  the  vendor  retains  the 
legal  title,  the  security  of  the  vendor  can  not  be  defeated 
by  anything  short  of  what  would  be  regarded  as  sufficient 
to  defeat  or  extinguish  the  security  of  a  mortgagee. 

Our  conclusion,  therefore,  in  the  present  case,  is,  that 
the  only  question  for  determination  is,  whether  the .  sub- 
stitution of  the  notes  of  McDonald  &  Kelso,  for  the  notes 
of  Steele  &  Edmiston,  originally  given  for  the  balance  of 
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the  purchase  money,  can  be  regarded,  in  law,  as  a  pay- 
ment of  the  debt  to  complainant.  That  it  can  not,  is  clear. 
Complainant  charges  that  he  received  the  notes  of  Kelso 
&  McDonald,  in  lieu  of  those  of  Steele  &  Edmiston,  with 
the  distinct  understanding  and  agreement,  that  his  lien 
for  their  payment  was  to  continue.  McDonald,  at  the 
time  the  notes  were  given,  had  bought  the  lands  from 
Kelso.  In  his  answer  to  the  allegation  that  it  was 
agreed  the  lien  was  to  continue,  he  evades  the  charge,  and 
says  he  does  not  remember  how  that  was,  and  therefore 
does  not  admit,  nor  does  he  deny  it.  He  knew  when  he 
gave  the  notes  that  he  could  not  get  an  absolute  title  to 
the  lands,  until  compIainant^s  express  lien  was  satisfied. 
He  knew  that  the  notes  of  Steele  &  Edmiston  constituted 
the  balance  of  purchase  money  which  had  to  be  paid  be- 
fore his  title  could  be  perfected,  and  he  substituted  the 
notes  of  Kelso  and  himself  for  those  of  Steele  &  Edmis- 
ton, for  the  purpose  of  assuming  the  payment  of  the  bal- 
ance of  the  purchase  money.  All  the  facts  and  circum- 
stances repel  the  idea  that  McDonald  was  the  mere  se- 
curity of  Kelso.  Why  should  he  become  the  surety  of 
Kelso,  when  he  had  bought  the  land  from  him,  and  was 
bound  to  pay  the  purchase  money  before  his  title  could 
be  perfected?  We  are  satisfied  that  complainant  received 
the  notes  of  Kelso  &  McDonald,  not  as  payment  of  the 
debt  due  him  by  Steele  &  Edmiston,  but  by  way  of  sub- 
stitution, and  without  any  purpose  of  waiving  or  relin- 
quishing his  lien. 

Nor  does  Perkins,  the  trustee,  stand  in  any  other  or  bet- 
ter position  than  McDonald.  His  grantor,  McDonald,  held 
the  lands  in  trust  for  the  payment  of  the  balance  of  the 
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purchase  money  due  to  complainant.  As  the  charge  on 
the  land  was  fixed  by  a  registered  contract,  McDonald 
could  convey  to  Perkins  no  more  title  than  he  had  him- 
self. Perkins,  therefore,  holds  the  legal  title  of  the  lands, 
subject  to  the  prior  and  superior  lien  of  complainant  for 
the  satisfaction  of  the  balance  of  the  purchase  money. 
Let  the  decree  of  the  Chancellor  be  affirmed,  with  costs. 


R.  Farquharson  v.  R.  A.  McDonald. 

1.  Registration.    Form  of  frrdbate,    A  certificate  of  probate,  which  does 

not  show  that  the  bargainor  acknowledged  the  execution  of  the  deed  in 
the  presence  of  the  witnees,  is  cured  by  the  Code,  2080. 

2.  Deed  of  Trust.     Beservathn  or  exception.    Property  exempted.    An  ex- 

ception, of  such  articles  as  ai*e  exempt  from  execution,  out  of  the  opera- 
tion of  a  deed,  does  not  affect  the  validity  of  the  deed,  further  than  to 
prevent  the  passing  of  the  title  to  the  property  of  like  character  with 
that  reserved  until  the  separation  of  the  goods  reserved  from  those  con- 
veyed. 

3.  SuGO  V,  Tillman  dietinguhhedfrom  this  case.    Here  the  property  exempt 

from  execution  is  excepted  out  of  the  conveyance,  and  did  not  pass. 
There  it  was  conveyed  by  clear  words,  and  then  reserved  to  the  bar- 
gainor. This  may  not  be  material,  if  the  property  is  described  so  as  to 
distinguish  it.  In  both  cases,  what  is  sold  is  not  separated  from  what 
is  reserved ;  and  so  the  property  which  passed,  could  not  be  ascertained 
without  a  separation  from  that  which  did  not.  This  fact  could  only 
affect  property  conveyed  of  like  kind  with  that  reserved.  As  to  such 
the  title  would  pass  on  the  subsequent  separation  of  the  property  by  the 
act  of  the  parties,  and  in  this  case  the  separation  took  place  before  the 
attachment  was  levied. 

4.  Fraudulent  Conveyance.    Poesesnion  by  vendor.    The  retention,  by 

the  maker  of  a  trust  deed,  of  the  iK>ssc8sion  of  a  dwelling  house  con- 
veyed, for  a  time  before  forec'osure,  is  not  incoasistent  with  the  terms 
of  a  deed  of  trust  to  secure  the  payment  of  debts. 
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5.  Deed  op  Trust.    Presumption  of  aecejHance.    On  the  conveyance  of 

property  in  trust  for  creditors,  the  presumption  of  acceptance  arises^ 
and  the  property  vests  in  the  trustee,  irrevocable  by  the  grantor,  to 
await  the  election  of  the  beneficiaries. 

6.  Same.     Repudiation  of  deed,    A  distinct  and  unequivocal  act  of  repudia- 

tion of  a  deed  by  a  beneficiary  in  it,  will  operate  as  an  estoppel  to  claim 
a  benefit  under  it. 

CSases  cited:  Sugg  v.  TMrnan,  2  Swan,  208;  Roane y.  Bank  of  ^cwAnTZf,  1 
Head,  531;  Bennett  v.  Union  BanJc^  5  Hum.,  612;  Mayer  v.  PuUiamj  2 
Head,  346;  Austin  v.  Johnson^  7  Hum.,  191;  SommerviUe  v.  Hort^n,  4 
Yer.,  541,  3  Yer.,  257;  3  Hum.,  446;  1  Head,  186;  Fumian  v.  Fisher, 
4  Cold.,  626,  630;  Mills  v.  Haines^  3  Head,  335;  Green  v.  Demoss,  10 
Hum.,  371. 


FROM   LINCOLN. 

Appeal   from    the    decree    of   the   Chancery   Court  at 
Fayetteville,  John  P.  Steele,  Ch.,  presiding. 

John  C.  Brown,  for  complainants,  insisted  that  an 
assignment  reserving  benefits  to  the  maker  is  void:  3 
Yer.,  503;  4  Yer.,  541;  Meigs,  583;  Trabue  v.  WiUis, 
lb.,  584;  Pecicook  v.  Tompkins,  lb.,  328;  Sugg  v.  Tillnian, 
2  Swan,  208.  Exception  in  deed:  2  Washb.  Real  Prop., 
686,  §  57;  1  Smith's  Lead.  Cas.,  480,  (Teague's  case);  1 
Sanford,  Ch.  83,  251,  348;  U.  S.  Eq.  Dig.,  555,  559; 
Beaumont  v.  Dailey,  MS.,  from  Clarksville,  decided  at 
Nashville,  December,  1867,  affirming  Sv^g  v.  Tillmany 
and  holding  a  deed  void  by  reason  of  this  clause,  ^*  Re- 
serving only  for  myself  a  sufficiency  for  the  supply  of 
ray  family;"  March  v.  Trigg,  MS.,  at  the  same  term,  where 
the  deed  was  held  void  by  reason  of  this  clause,  "I  con- 
vey all  my  household  and  kitchen  furniture  and  farming 
utensils,  over  and  above  what  the  law  exempts  from  ex- 
ecution at  law."     On  articles  consumable  in  the  use:  Meigs' 


! 
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584;  5  Hum.^  496.  Possession  as  a  badge  of  fi^ud:  4 
Yer.,  560;  3  Yer.,  502;  Meigs,  584;  5  Cow.,  566;  17 
Ves.,  196;  citing  Trayner's  case,  3  Coke,  80;  1  Smithes 
Lead.  Cas.,  71,  81;  1  Tenn.,  91;  3  Yer.,  475;  4  Yer.,  , 
164;  7  Yer.,  440;  8  Hum.,  717;  3  Yer.,  502;  5  Hum., 
496;  4  Yer.,  541;  8  Yen,  419;  Meigs,  281;  3  Head,  578. 
Reservations  in  a  deed  for  the  benefit  of  the  grantor: 
DoyU  V.  Smith,  1  Cold.,  20;  citing  9  Sm.  &  Mar.,  433; 
14  Johns.,  458;  4  Yer.,  548.  Fraud  in  part  avoids  the 
whole  deed:  4  Yer.,  541;  Hyslop  v.  Clark,  14  Johns. 
Clause  in  deed  for  exclusion  of  creditors:  7  Paige,  570; 
Wilds  V.  Rawlinga,  1  Head,  36;  11  Hum.,  283;  Mayer 
V.  Pulliam,  2  Head,  347.  Acceptance  of  deed :  Mills  v. 
Haines,  3  Head,  336.  Failure  to  prove  considerations 
alleged  in  deed:  3  Head,  578;  2  Pet.,  39.  Postponing 
creditors  unreasonably,  4  Yer.,  548;  3  Pars,  on  Contr., 
485,  n.  6.  Form  of  probate :  Code,  2058;  3  Head,  486; 
3  Cold.,  505. 

John  M.  Bright,  for  defendants,  cited,  on  fraud  in 
law:  Code,  1759;  Ang.  on  Asgt's,  8,  9;  Hefner  v.  Met- 
calf,  1  Head,  577;  Bur.  on  Asg^ts,  404,  407.  Preferring 
creditors:  Ang.  on  Asg^ts,  1;  Hill,  on  Trust.,  1;  1  Head, 
557.  Postponement  of  creditors:  1  Hare  &  Wal.  L.  C, 
91;  Roane  v.  Bank  of  Nashville,  1  Head,  531;  Bennett  v. 
Union  Bank,  5  Hum.,  616;  1  Head,  577;  Bur.  on  Asgt's, 
404,  407.  Clause  limiting  time  for  presenting  claim: 
Ang.  on  Asg'ts,  71,  72,  73;  Hill,  on  Trust.,  476,  top 
and  n.;  6  Paige,  415;  2  Paige,  490;  2  Head,  346.  Re- 
served  property:   Darwin  v.  Handley,  3  Yer.,  505;   /Sbm- 
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mervitte  v.  Horiony  4  Yer.,  544;  Young  v.  Pcde  &  Kemigog, 
4  Yer.,  164;  Siwpson  v.  Mitchell^  8  Yer.,  417;  Trabue  v. 
Willis,  Meigs,  583;  PecLcockv.  Tompkins^  Meigs,  328,  331; 
1  Hare  &  Wal.  L.  C,  92,  93;  Sugg  v.  TUlman,  2  Swan, 
208;  GMdHch  v.  DorniSy  6  Hill,  (N.  Y.,)  438;  Ang.  on 
Asg'te,  137;  Bur.  on  Asg'ts,  244;  4  Kent,  468.  Prop- 
erty  may  be  separated  before  adverse  right  attaches:  Ang. 
on  Asg'ts.,  67;  Bur.  on  Asg'ts,  324;  Stale  v.  Haggard,  1 
Ham.,  392.  Description  of  property  conveyed:  Charlton 
V.  iay,  5  Hum.,  497;  Barker  v.  Wheelip,  5  Hum.,  329. 
Consumable  articles:  5  Hum.,  498;  5  Sneed,  629.  Reten- 
tion of  property  by  vendor:  Bumpas  v.  Dotson,  7  Hum., 
317;  Mitchell  v.  Beal,  8  Yer.,  142;  Manning  v.  Killough,  7 
Yer.,  444;  4  Yer.,  541.  Reserving  surplus:  Code,  2013; 
Ang.  Asg^ls,  128;  Bur.  on  Asg'ts,  320.  Fraud  in  law:  5 
Hum.,  616;  1  H^re  &  Wal.,  96;  Ridiards  v.  Evnng,  11 
Hum.,  327;  Neuj^er  v.  Pardue,  3  Sneed,  191;  Lasell  v. 
Tucker,  5  Sneed,  33;  McGavock  v.  Deery,  1  Cold.,  266; 
Doyle  y.  Smith,  lb.,  19.  If  the  deed  was  void  as  to  the 
excepted  property,  it  was  good  as  to  the  rest.  Assent  of 
creditors.  This  question  is  not  in  issue:  1  Ten.,  509; 
Cooke,  173;  Ang.  on  Asg'ts,  188;  Brashier  v.  West,  7 
Pet.,  608;  Heis.  Dig.,  520,  and  cases  cited.  Formal 
assent  not  required.  He  attacked  Mills  v.  Haines,  3 
Head,  336;  Gatt  v.  DibbreU,  10  Yer.,  147,  and  Green  v. 
Demoss;  citing  Acton  v.  Woodgate,  8  Cond.  Eng.,  Ch.,  Rep., 
99.  Distinguished  between  deeds  made  to  a  trustee,  and 
those  made  direct  to  creditors,  &c.,  citing  McKinnon  v. 
SfewaH,  1  Eng.  L.  &  E.,  158  164;  Ang.  on  Asg'ts, 
169,  170,  173,  175,  186  and  n.;  Halcey  v.  Whitney,  4 
Mason,  206;  4  lb.,    183;    Wvigery   v.  Haskell,  4  Mason, 
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144;  4  Johns.,  522,  529;  11  Wend.,  248;  9  Serg.  & 
Rawle,  244;  7  Wheat.,  — ;  11  Wheat,  78;  1  Binney, 
502;  3  Man.  &  Selw.,  371;  2  Gall.,  557;  2  John.,  283; 
5  New  H.,  71;  3  Day,  348;  2  Conn.,  579;  3  Hum.,  446; 
3  Yer.,  257;  4  Cold.,  630;  1  Head,  186.  Acceptance 
by  trustee :  Bur.  on  Asg'ts,  347,  351  and  n.  Registration 
law  makes  deed  take  effect  from  registration,  and  so  dis- 
penses with  acceptance:  Code,  2072,  2073;  Tucker^s  Com., 
(269)  261;  Burgin  v.  Burgin,  1  Ire.  L.,  453;  Hutchison's 
Miss.  Code,  606,  §  5;  Hendei-son  v.  Downing^  24  Miss. 
(2  Cushm.,)  114.  Reserving  power  of  revocation  until 
acceptance  would  avoid  deed :  2  Johns.  Ch.,  576.  Assign- 
ment of  chose:  Keyea  v.  Bushy  2  Paige,  311;  Bur.  on 
Asg'ts,  349.  Attacking  creditors  excluded :  Hill,  on  Trust. 
472,  top;  Furman  v.  Fisher^  4  Cold.,  626;  Coleman  v. 
Pinkard,  2  Hum.,  185;  Thurman  v.  Shdton^  10  Yer., 
383;  3  Head,  335;  6  Cold.,  624;  2  Eng.  L.  R.,  15;  20 
Eng.  L.  R.,  — ;  Hare  &  Wal.  L.  C,  96,  and  cases  cited : 
Hill,  on  Trust.,  470,  471  and  n. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  15th  of  July,  1865,  R  A.  McDonald  executed 
to  D.  M.  Perkins,  a  conveyance  in  trust,  to  various  tracts 
of  land,  containing  over  two  thousand  acres,  specifically 
described  by  metes  and  bounds,  and  various  articles  of 
personal  property,  specifically  enumerated,  together  with 
notes,  judgments  and  choses  in  action,  which  are  set  out 
in  detail.  After  enumerating  a  number  of  articles  of  per- 
sonal property,  consisting  of  household  furniture,  two  cot- 
ton gins,  one  gin  band,  three  four-horse  wagons,  there 
follows  this  language,  "all  farming  utensils,  except  such 
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a6  are  exempt  from  execution;"  and  then  he  proceeds, 
"one  com  mill,  one.  set  of  blacksmith  tools,  one  cow, 
three  yearlings,  all  the  hogs  and  sheep,  except  the  num- 
ber exempt  from  execution,"  etc.  He  conveys,  also,  all 
that  portion  of  the  crop  due  him  as  rent  for  the  year 
1865.  The  deed  then  contains  the  specific  trusts.  He 
first  specifies  three  notes,  held  by  Benjamin  Fanning,  for 
three  thousand  dollars  each,  on  which  Henry  Kelso  and 
James  Fulton  were  securities;  the  said  notes  having  been 
given  for  the  Hines  tract  of  land.  He  next  specifies  a 
bill  of  exchange  for  $15,000,  on  which  D.  M.  Ferkins  was 
his  indorser.  He  then  adds,  that  he  is  indebted  to  many 
other  persons,  by  notes,  executed  in  his  name  or  the  firm 
name  of  McDonald  &  Kelso,  of  which  he  is  desirous  of 
securing  the  payment.  For  that  purpose,  he  provides 
that  the  trustee  will  proceed,  as  speedily  as  possible,  to 
collect  the  notes,  and  apply  the  proceeds  in  payment  of 
the  bill  of  exchange  of  $15,000.  He  is  directed  to  col- 
lect the  rents,  and  then  he  proceeds:  "Now,  if  I  should 
pay  said  debts,  hereinbefore  provided  for,  by  the  1st  of 
September,  1866,  then  this  deed  to  be  void.  But  if  I 
should  fail  to  pay  said  debts,  or  any  part  thereof,  then 
the  said  Perkins  shall  proceed  to  sell  said  lands  and  per- 
sonal property,  or  a  sufl&ciency  thereof,  fiir  cash,  at  such 
time  and  place  as  he  may  select,  on  some  portion  of  said 
described  premises,  and  sell  the  same  to  the  highest  bid- 
der, first  having  advertised  the  time,  place  and  terms  of 
sale,  as  required  by  law,  and  will  apply  the  proceeds  in 
payment,  first;  of  said  bill  of  exchange  indorsed  by  said 
Perkins,  say  $15,000.  Secondly,  he  will  apply  the  pro- 
ceeds, arising  from  the  sale  of  the  Hines  tract  of  land. 
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to  the  payment  of  said  three  notes^  in  favor  of  said  Ben- 
jamin Fanning,  for  $3,000  each,  etc.  Thirdly,  the  said 
Perkins^  trustee  will  pay  all  the  other  claims,  whether 
they  be  in  my  own  name,  or  the  firm  name  of  McDon- 
ald &  Kelso,  alike;  and  for  that  purpose  he  will  pay  the 
same  pro  rata;  provided,  he  is  only  to  pay  such  of  said 
claims  provided  in  the  third  place,  as  are  presented  by 
the  1st  day  of  January,  1867,*'  etc.  The  said  Perkins 
is  authorized  and  empowered  to  divide  said  land  into  such 
lots  and  parcels  as  he  shall  deem  best  for  the  interest  of 
the  parties.  Lastly,  "the  said  Perkins  will  pay  over  to 
me  the  balance  of  said  funds,  if  any  should  be  left.*' 

The  deed  was  proven  by  the  two  subscribing  wit- 
nesses, before  the  Clerk  of  the  County  Court  of  Lincoln 
County,  on  the  15th  of  July,  1865,  the  day  of  its  exe- 
cution. The  certificate  of  the  County  Court  Clerk  pur- 
sues the  form  of  the  probate  set  out  in  the  Code,  except 
that  he  does  not  certify  that  the  witnesses  deposed  and 
said  that  the  bargainor  acknowledged  the  deed  "in  their 
presence;"  these  latter  words  being  omitted.  The  deed 
was   properly  registered   on   the  17th   of  July,  1866. 

About  the  16th  of  August,  1865,  B.  Farquharson 
filed  his  bill  of  attachment  against  McDonald  and  Per- 
kins, attacking  the  deed  as  fraudulent  on  its  face;  at- 
taching the  lands  conveyed,  and  praying  that  the  deed 
be  set  aside  for  fraud,  and  the  land  sold  to  satisfy  his 
claim.  In  a  short  time,  various  other  creditors  of  Mc- 
Donald, to  the  ntimber  of  nearly  thirty,  filed  similar  bills 
of  attachment;  all  of  which  were  consolidated  and  heard 
together. 

McDonald   and   Perkins  answer  the  consolidated  bills 
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I  jointly,  and    deny   all    the   allegations    which    impute   to 

!  them  either  fraud  in  law  or  in  fact. 

Afterward,  Perkins  filed  his  cross  bill  against  the  at- 
taching creditors,  in  which  he  requires  them  to  establish 
the  justness  of  their  claims,  and  insists  that  if  the 
deed  should  be  declared  valid,  they  have  forfeited  any 
right  to  claim  benefits  under  it,  by  attacking  its  validity. 
Before  proceeding  to  examine  the  several  grounds  on 
which  the  deed  is  assailed  as  fraudulent,  it  may  not  be 
improper  to  notice  an  objection  to  the  authentication  of 
the  deed,  which  is  not  raised  in  the  pleadings,  but  which 

I  has   been    somewhat    discussed    in    the   argument.       The 

objection  is,  that  the  words  "  in  their  presence,"  contained 
in  the  form  for  the  County  Court  Clerk's  certificate, 
in   section   2058   of  the  Code,  are   not  contained   in   the 

;  certificate  to  the  deed.       If  this  point  were  properly  be- 

fore us,  under  the  pleadings,  we  should  hold  that  the 
omission  was  fully  cured  by  the  provision  in  section 
2080  of  the  Code. 

The  objection  to  the  deed,  mainly  pressed  and  relied 
on  as  rendering  it  void,  is  based  upon  the  clause  con- 
veying the  personal  property,  in  which,  after  enumerating 
"all  farming  utensils,"  the  language  follows :  "except  such 
as  are  exempt  from  execution;"  and  after  specifying 
"all  the  hogs  and  sheep,"  the  words  ^"except  the  num- 
ber exempt  from  execution,"  are   used. 

It  is  insisted  that  these  exceptions  are  fatal  to  the 
deed,  and  render  it  void  in  law. 

It  is  correctly  stated  in  the  argument,  that  a  conveyance 
in  trust,  reserving  or  retaining  to  the  bargainor  a  benefit  on 
its  face  to  any  part  of  the  trust  property,  is  void;  and  an 
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assignment  to  chosen  creditors,  securing  any  benefit  or 
advantage  in  the  use  of  the  property  assigned  to  the  as- 
signor, is  void  in   law,  as  to  all   other  creditors. 

But  does  this  deed  reserve  or  secure  any  benefit  or 
advantage  to  McDonald,  in  the  use  of  any  part  of  the 
property  conveyed  by  him  to  Perkins,  the  trustee?  His 
language  is:  ^^I  also  convey  to  said  Perkins,  the  follow- 
ing personal  property,  viz:  a  parcel  of  building  lumber,. 
&c.,  &c.;  all  farming  utensils,  except  such  as  are  exempt 
from  execution,  &c.,  &c.;  all  the  hogs  and  sheep,  except 
the  number  exempt  from  execution,  &c."  What  is  the 
natural  import  of  this  language?  Does  it  mean  that 
"all  the  farming  utensils,"  and  "all  the  hogs  and  sheep," 
are  first  conveyed  to  the  trustee,  and  then  they  are  re- 
served, or  retained,  or  excepted,  for  the  use  and  benefit 
of  the  bargainor?  Or  does  it  mean  that  "all  the  farm- 
ing utensils"  and  "all  the  hogs  and  sheep"  left,  after 
taking  out  what  the  law  exempts  from  execution,  are 
conveyed  to  the  tnistee?  The  barf;ainor  does  not  con- 
vey all  of  this  property  to  the  trustee;  he  conveys  all 
except  that  portion  which  the  law  exempts  from  execu- 
tion. If  he  had  a  dozen  plows,  and  one  hundred  hogs, 
and  fifty  sheep,  he  meant  to  convey  all  of  his  plows  ex- 
cept one — that  is,  eleven;  and  all  of  his  hogs  and  sheep 
except  ten  of  the  former  and  five  of  the  latter — that  is, 
ninety  hogs  and  forty-five  sheep;  the  one  plow,  and  ten 
hogs,  and  five  sheep,  were  intended  to  be  reserved  or 
excepted  from  the  conveyance. 

As  to  the  excepted  articles,  the  title  never  was  vested 
in  the  trustee,  but  remained  in  McDonald,  under  the 
protection  of  the  exemption  laws.    Upon  this  construction 
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of  the  language  of  the  conveyance,  there  was  no  reserva- 
tion of  any  benefit  to  McDonald  to  be  derived  from 
any  portion  of  the  property  conveyed  to  the  trustee. 

In  the  next  place,  it  is  to  be  observed  that,  although 
the  time  for  the  sale  of  the  property,  real  and  personal, 
conveyed,  is  postponed  by  the  deed  until  the  1st  of  Sep- 
tember, 1866,  there  is  nothing  in  any  of  its  provisions 
which  expressly  reserves  to  McDonald  the  use  of  any  of 
the  property.  The  legal  title  passed  to  the  trustee,  and 
his  right  of  possession  attached  as  soon  as  the  deed  was 
registered.  The  deed  itself  secured  to  McDonald  no 
right  to  continue  in  the  use  and  occupation  of  the  ex- 
cepted property.  He  continued  in  the  possession  of 
these  excepted  articles,  under  the  "poor"  laws. 

Again:  amongst  the  articles  of  personal  property 
conveyed  to  the  trustee,  as  enumerated  and  specified  on 
the  face  of  the  deed,  there  is  none  that  was  consumable 
in  the  use  thereof;  so  that,  looking  at  the  face  of  the 
deed,  we  find  nothing  which  reserves  or  retains  any 
benefit  or  advantage  to  the  bargainor.  He  divests  him- 
self of  his  title  to  all  the  land  and  personal  property 
described  and  enumerated,  and  retains  the  title  in  him- 
self to  so  much  of  the  farming  implements,  hogs  and 
sheep,  as  the  law  sets  apart  for  poor  persons.  In  the 
property  conveyed,  he  ceased  to  have  any  right  of  use 
or  control,  so  soon  as  the  deed  was  registered  and  the 
trust  was  accepted. 

But  it  is  insisted  with  much  earnestness  and  confi- 
dence, that  the  present  case  is  controlled  by  the  case  of 
Sugg  V.  Tillman^  2  Swan,  208.  It  requires  but  a  slight 
reference    to    the    language   of   the  deed,  as   copied    by 
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Judge  Caruthers  into  his  opinion,  to  show  a  marked  dis- 
tinction between  the  two  cases.  Judge  Caruthers  states 
the  case  as  follows: 

"After  conveying  all  his  land,  negroes,  stock,  corn, 
fodder,  bacon,  pork,  and  farming,  household  and  kitchen* 
utensils,  and  all  his  furniture,  a  reservation  upon  it  is 
inserted  in  these  words:  'Reserving  to  myself,  however, 
out  of  the  aforesaid  stock,  farming  utensils,  provender, 
provisions,  household  and  kitchen  furniture,  {as  oE  of  my 
property  of  thai  description  is  intended  to  be  embraced  by 
this  conveyance^  so  much  as  I  am  by  law  allowed  to 
retain  free  from  execution.'" 

The  difference  between  the  two  deeds  is  this:  In 
McDonald's  deed,  he  excepts  from  his  conveyance  so 
many  of  the  farming  utensils  and  of  the  hogs  and  sheep 
as  are  exempted  by  law  from  execution.  In  Tillman's 
deed,  he  says,  expressly,  that  he  intends  all  of  his  stock, 
farming  utensils,  provender,  provisions,  household  and 
kitchen  furniture,  to  be  embraced  by  his  conveyance;  but 
notwithstanding  he  has  conveyed  all,  yet  he  undertakes 
to  reserve  to  himself  so  much  thereof  as  the  law  allows 
him  to  retain  free  from  execution.  Judge  Caruthers 
fully  comprehended  the  meaning  of  Tillman's  deed;  for 
he  says:  "Now,  is  there  not  an  express  reservation  of 
a  portion  of  the  property  conveyed,  for  the  use  of  the 
debtor,  in  the  clause  above  extracted?"  Unquestionably, 
there  was  such  reservation  of  the  property  expressly  em- 
braced in  his  deed;  and  as  a  portion  of  the  property  so 
reserved  was  consumable  in  its  use,  the  case  came  lit- 
erally within  the  authorities  which  declare  such  deedfe 
fraudulent  and  void. 
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But  it  is  not  clear  that  the  insertion  in  a  trust  deed 
of  consumable  property,  which  was  not  subject  to  execu- 
tion, with  a  distinct  reservation  of  the  bargainor's  right 
to  use  it,  would,  per  «c,  render  the  deed  fraudulent.  If 
the  property  reserved,  whether  consumable  or  not,  was  so 
described  as  to  be  distinguishable  from  the  property  of 
like  character  not  exempt,  no  inference  of  fraud  w^ould 
arise. 

But  if  the  object  of  the  bargainor  was  to  use  the 
exemption  laws  as  a  mask  for  protecting  the  property 
subject  to  execution,  by  so  mingling  and  confounding  the 
exempted  and  the  unexempted  articles  as  to  hinder  and 
embarrass  creditors,  then  the  deed  would  be  fraudulent. 
That  was  the  view  taken  of  the  deed  of  Tillman  by 
Judge  Caruthers,  and  in  that  view  the  decision  may  be 
maintained.  In  this  view,  the  deed  would  be  fraudu- 
lent, whether  the  exempted  proi)erty  reserved  was  con- 
sumable in  its  use,  or  not.  The  deed  of  McDonald  is 
subject  to  no  such  objection,  for  the  reason  that  the  ex- 
empted property  was  not  included  therein,  but  was 
expressly  excepted  and  excluded  from  its  provisions;  and 
there  was  no  reservation  of  the  property  conveyed,  either 
consumable  or  not  consumable,  for  his  own  benefit. 

The  decision  in  Sugg  v.  Tillvian,  is  rested  on  another 
ground,  which  comes  legitimately  under  consideration  iq 
the  case  before  us.  This  objection  to  Tillman's  deed  is 
stated   by  Judge  Caruthers,  as  follows: 

"  But,  upon  another  ground,  it  (the  reservation)  would 
avoid  the  deed.  It  is  in  the  nature  of  a  sale  of  all  the 
property  of  the  vendor  of  the  same  nature,  to  these 
trustees,  for  the  payment    of  debts,  except  so  much  oi 
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the  same  as  he  is  allowed  by  law  to  hold  exempt  from 
execution.  Now,  what  is  sold  is  not  separated  from  that 
which  is  reserved  from  the  sale.  *  *  The  vendees  or 
trustees  cannot  bring  trover  for  the  quantity  conveyed  to 
them,  because  it  is  not  separated  from  the  part  retained. 
They  have  no  title  in  any  particular  thing  or  quantity. 
*  *  The  property,  therefore,  under  this  principle,  not 
passing  at  all,  remains  subject  to  other  execution  cred- 
itors." 

It  is  to  be  observed  that  this  objection  to  the  deed 
is  not  made  to  rest  upon  the  ground  that  the  convey- 
ance is  void  for  fraud,  but  upon  the  ground  that  no 
title  passed  to  the  trustees.  It  is  readily  conceded  that, 
as  to  those  articles  of  property  conveyed,  which  were  of 
the  same  character  with  the  articles  reserved,  no  title 
would  pass  until  the  party  having  a  right  to  make  the 
selection  had  done  so.  And  until  the  selection  was  made, 
the  property  of  that  character  would  be  subject  to  exe- 
cution by  other  creditors:  Benj.  on  Sales,  242;  Gillet 
V.  HiUy  5  Taunt.,  617.  But  if  there  was  no  fraud  in 
making  the  reservation  of  property  exempt  from  execu- 
tion, without  separating  it  from  property  of  the  same 
character  conveyed,  the  deed  would  be  valid,  and  pass  the 
title  to  all  other  property  not  of  the  same  character  with 
that  exempt  from  execution.  With  this  qualification,  we 
recognize  the  principle  of  law  declared  ^  by  Judge  Ca- 
ruthers. 

In  the  deed  of  McDonald,  all  the  property,  real,  per- 
sonal and  mixed,  conveyed  to  the  trustee,  is  specified  and 
described,  except  the  farming  utensils,  the  hogs  and  sheep; 
everything  else  is  conveyed    specifically   and    absolutely 
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and  no  qnestion  can  be  made  as  to  the  title  having  passed 
so  soon  as  the  deed  was  registered.  As  to  the  farming 
utensils,  the  hogs  and  the  sheep,  the  title  did  not  pass  to 
the  trustee,  because  the  exempted  and  unexempted  por- 
tions thereof  were  not  set  apart  and  separated ;  but  as  the 
proof  shows  that  this  separation  was  made  soon  after  the 
deed  was   made,   and  before  any  execution  or  attachment 

■ 

was  levied  thereon,  we  hold  that  the  deed  was  in  no  wise 
affected  by  the  clauses  excepting  the  farming  utensils, 
hogs  and  sheep,  not  subject  to  execution,  from  the  opera- 
tion of  the  deed.     Benjamin  on  Sales,   248. 

The  objection  to  the  deed,  because  the  time  for  the 
sale  of  the  property  was  postponed  from  July  15th,  I860, 
until  September,  1866,  is  fully  met  by  "the  cases  of  Roane 
V.  Bank  of  Nashville,  1  Head,  531,  and  Bemiett  v.  Union 
Bank,  5  Hum.,  612. 

The  objection,  that  only  those  creditors  who  should 
present  their  claims  by  the  1st  of  January,  1867,  should 
share  in  the  benefits  of  the  deed,  is  met  by  the  case  of 
Mayer  v.  PuUiam,  2  Head,  346. 

The  objection  that  the  deed  closes  with  a  provision 
that  any  balance,  after  paying  the  debts,  shall  be  paid 
over  to  McDonald,  is  met  by  the  case  of  Austin  v.  John- 
son, 7   Hum.,  191. 

Our  conclusion  is,  that  there  is  nothing  on  the  face 
of  the  deed  from  which  we  are  authorized  to  hold  that 
it  was  made  to  hinder,  delay  or  defraud  creditors. 

The  only  other  ground  on  which  the  deed  is  attacked, 

is,  that  McDonald  remained  in  possession  of  the  property 

after  the  deed  was  executed.     This  allegation  is  made  in 

some  of  the  attachment  bills  filed  a  few  weeks  after  the 
27 
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date  of  the  deed.  Defendants^  McDonald  and  Perkins, 
deny  the  allegation,  except  as  to  the  residence  of  Mc- 
Donald in  Fayetteville.  The  proof  shows  that  some  few 
weeks  after  the  date  of  the  deed  the  trustee  took  chai^ 
of  all  of  the  property  except  the  residence,  which  Mc- 
Donald continued  to  occupy.  McDonald  and  Perkins 
concur  in  the  statement  in  their  answer,  that  they  con- 
sidered McDonald  as  having  a  right  to  retain  the  prop- 
erty until  default  in  payment  of  the  debts.  The  deed 
contains  no  express  direction  as  to  the  time  when  the 
trustee  should  take  possession  of  the  residence,  but  we 
infer  from  the  directions  as  to  the  choses  in  action,  and 
as  to  the  rents  of  the  lands,  that  the  continuance  of  Mc- 
Donald in  the  residence  was  not  inconsistent  with  the 
deed.  The  attaching  creditors,  who  attached  the  property 
soon  after  the  deed  was  made,  took  no  steps  to  disturb 
the  possession  of  McDonald  by  having  a  receiver  ap- 
pointed to  rent  it  out;  nor  do  we  see  that  the  beneficia- 
ries under  the  deed  objected  to  the  construction  placed 
upon  the  deed  by  the  trustee.  Our  conclusion  is,  that 
the  retention  of  the  residence  by  McDonald  is  satisfac- 
torily explained  by  the  circumstances,  and  that  it  was  iiot 
fraudulent.     Somnierville  vs.  Horton,  4  Yer.,  541. 

Holding,  as  we  do,  that  the  deed  executed  by  Mc- 
Donald, on  the  15th  of  July,  1865,  was  valid  and  un- 
affected by  fraud,  either  in  law  or  in  fact,  it  follows  that 
the  legal  title  to  the  property  conveyed  passed,  upon  the 
registration  of  the  deed  to  Perkins  for  himself  and  for 
such  other  creditors  of  McDonald  as  might  elect  within 
the  time  prescribed  to  accept  its  benefits.  Upon  the  reg- 
istration of  the  deed,  McDonald  was  divested  of  the  legal 
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title^  and  the  law  presumes  that  the  benefits  designed  for 
the  beneficiaries  will  be  accepted  by  them,  and  the  title 
vests  in  the  trustee,  irrevocable  by  the  grantor,  to  await 
the  election  of  the  beneficiaries.  3  Yer.,  257;  3  Hum., 
446;  1  Head,  186;  Burrill  on  Assign.,  351;  4  Cold.,  630. 

But  while  it  is  true  that  all  the  beneficiaries  under  a 
trust  deed  are  presumed  to  accept  its  benefits,  it  is  equally 
true  that  they  may  repudiate  and  reject  the  deed.  10 
Hum.,  371;  3  Head,  335;  4  Cold.,  626.  And  any  dis- 
tinct and  unequivocal  act  of  renunciation  and  repudiation 
of  the  benefits  of  the  deed,  by  any  of  the  creditors  in- 
tended to  be  benefited,  will  operate  as  an  estoppel  against 
further  claims  under  the  deed.  Hill  on  Trustees,  472; 
Furman  v.  fishery  4  Cold.,  626. 

The  decrees  made  by  the  Chancellor  are  affirmed,  ex- 
cept so  much  thereof  as  determines  that  the  special  com- 
missioner or  Clerk  and  Master  shall  take  proof,  and  re- 
port whether  what  is  known  as  Confederate  money  con- 
stitutes in  whole  or  in  part  the  consideration,  directly  or 
indirectly,  of  any  of  the  claims  against  said  McDonald, 
and  declaring  all  such  claims  to  be  null  and  void.  In 
this  respect,  the  decree  of  the  Chancellor  is  reversed;  in 
all  other  respects,  the  same  will  be  affirmed.  The  cause 
is  remanded  for  further  proceedings  in  carrying  out  said 
decrees,  as  modified,  in  pursuance  of  this  opinion.  The 
costs  will  be  paid  by  the  appellants. 
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1.  Costs.    Sheriff *$  cost  on  compromise  of  AtUuihmieni  Suit,    A  Sheriff  who 

has  levied  an  attachment  becomes,  on  payment  or  settlement  of  the 
case,  entitled  to  commissions,  at  the  rate  allowed  upon  executions, 
to  be  computed  upon  so  much  as  is  realized  hy  the  plaintiff  from 
the  defendant  bj  payment  or  satisfactory  settlement.^ 

2.  Same.    Same.    Where,  afler  levy,  the  defendant   became   bankrupt^ 

and  the  plaintiff  agreed  to  take  $500  and  release  the  attachment, 
and  prove  his  debt  in  bankruptcy,  the  Court  allowed  commissions 
on  the  $500,  but  refused  it  on  what  might  be  subsequently  realized 
in  bankruptcy. 

Statute  construed :  1867,  c.  39,  s.  2. 


FROM  BEDFORD. 


Appeal  from  the  Chancery  Court  at  Shelbyville. 
T.  S.  Steele,  Brown  &  Martin,  for  the  Sheriff. 
Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  question  presented  in  this  case  is,  what  commis- 
sions the  Sheriff  is  entitled  to,  who  had  levied  an  attach- 
ment on  a  stock  of  goods  of  defendant,  the  invoice  value 
of  which  was  estimated  to  be  $4,445.43. 

The  attachment  was  issued  in  pursuance  of  the  prayer 
of  a  bill  filed,  to  recover  an  indebtedness  of  defendant  to 
complainant,  amounting  to  about  $2,600. 

A  Receiver  was  appointed  by  the  Chancellor,  and  by 
consent  the  goods  levied  on  were  ordered  to  be  sold,  and 
proceeds  held  in  Court,  subject  to  the  final  action  of  the 
Court  in  the  case. 

^See  Porter  v.  Thompson,  Jackson,  May  6,  1871. 
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The  defendant^  Armstrongs  it  seems^  became  a  bank- 
rupt, and  by  consent  of  parties,  the  bill  of  complaint  was 
dismissed,  and  the  attachment  discharged,  all  costs  that 
had  accrued  to  be  paid  out  of  the  fiinds  arising  from 
the  sale  of  the  property  attached.  It  was  agreed  that 
complainants  were  to  receive  $500  out  of  the  funds  in  the 
hands  of  the  Receiver,  and  the  balance  of  the  funds  were 
to  go  to  the  assignee  in  bankruptcy;  complainants  to  come 
in  pro  rata  as  other  creditors,  under  said  proceedings  in 
bankruptcy. 

The  Chancellor  decreed  that  the  Sheriflf  was  entitled 
to  commissions  on  the  $500  received,  and  on  any  addi- 
tional sum  which  the  complainant  may  receive  by  virtue 
of  the  above  compromise  decrei^,  and  not  on  the  whole 
amount  of  complainant's  debt,  as  was  insisted  by  the 
Sheriff,  from  which  decree  there  was  an  appeal  to  this 
Court. 

The  question  depends  on  the  proper  construction  of 
the  second  section  of  Act  of  March,  1867,  chap.  39,  p.  60, 
Pamphlet  Acts,  which  is,  "That  in  all  cases  of  attach- 
ment suits,  where  the  Sheriff  of  any  County  in  this  State 
may  levy  an  attachment,  and  the  amount  for  which  the 
attachment  is  levied  shall  be  paid  or  satisfactorily  settled, 
the  Sheriff  levying  the  same  shall  be  entitled  to  the  same 
commissions  as  in  cases  of  executions.^' 

As  far  as  we  have  been  able  to  see,  there  was  no  pro- 
vision made  in  terms  in  the  Code  for  any  commissions 
for  collecting  officers,  except  on  executions.  This  statute 
plainly,  was  intended  to  give  the  Sheriff,  who  had  levied 
an  attachment  on  property  to  secure  a  debt  or  sum  of 
money  due  the  plaintiff  in  the  attachment,  commissions  on 
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the  amount  of  such  debt,  where  the  same  was  paid  or  sat- 
isfiictorily  settled  afler  such  levy.  Taking  the  language 
literally,  it  would  only  give  the  commissions  where  the 
whole  debt  was  paid  or  settled;  but  a  fair  construction  of 
it  entitles  the  officer  to  his  commissions  on  whatever  amount 
may  be  realized  by  payment  from  the  defendant  in  the 
attachment  after  the  levy. 

The  statute,  however,  certainly  did  not  intend  that  the 
officer  should  have  his  commissions,  whether  the  plaintiff 
realized  his  whole  debt  or  not,  on  the  full  amount  of  such 
debt. 

If  the  debt  "was  satisfactorily  settled,"  can  only  fairly 
mean  an  adjustment,  and  satisfaction  of  it  without  paying 
the  money;  as  where,  by  compromise,  it  shall  be  paid  in 
the  property  levied  upon  by  plaintiff^s  attachment,  or 
where  the  debt  should  be  satisfied  in  some  other  way  than 
by  payment  of  actual  cash.  To  the  extent  of  such  satis- 
faction, the  Sheriff  will  be  entitled  under  this  statute  to 
his  commissions,  but  no  further. 

The  Chancellor's  decree  rests  on  this  principle,  and 
gives  the  commissions  on  the  $500,  and  to  this  extent  he 
was  correct. 

As  to  the  commissions  on  the  sum  to  be  received  in 
a  pro  raia  distribution  of  the  bankrupt's  estate,  we  think 
he  erred.  That  is  to  be  had  under  a  different  proceeding, 
and  is  not  adjudged  to  complainant  in  the  compromise 
decree.  It  fairly  means,  that  the  complainant  will  sim- 
ply look  to  that  source,  and  seek  to  obtain  what  he  can, 
as  a  creditor  of  the  estate,  and  will  not  further  prosecute 
his  attachment  suit,  the  same  being  dismissed  on  payment 
of  the  f  500.    It  is  not  "satisfactorily  settled"  within  the 
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meaning  of  the  statute,  by  this  arrangement;  but  the  same 
may  be  settled  in  full,  or  in  part,  dependent  on  the 
amount  the  bankrupt  proceedings  may  pay  the  creditors 
of  the  bankrupt   in   the  final   distribution   of  his   assets. 

The  decree  will  be  affirmed,  so  far  as  it  allows  com- 
mission on  the  $500,    and  reversed  as  to  balance. 

The  Sheriff  and  his  sureties  for  appeal  will  pay  the 
costs  of  this  Court. 


Samuel  V.  Blanton  d  als.  v.  John  F.  Hall,  et  als. 

Chancery  Pleading  and  Practice.  Parties.  OfficerSy  principak  and 
agents.  Decree  wUhout  process.  A  bill  filed  to  enjoin  proceedings  on  a 
judgment  and  execation,  must  make  the  plaintiff  in  the  execution  a 
party.  If  it  be  filed  against  the  officer  having  the  execution,  and  an 
agent  of  the  plaintiff,  jointly  with  the  plaintiff,  but  no  process  issue 
against  the  plaintiff,  a  judgment  pro  con/esso  and  a  decree  against  him, 
will  be  void,  and  will  be  reversed  as  to  all,  and  the  cause  remanded. 


FROM  BEDFORD. 


Error  to  the  Chancery  Court  at  Shelbyville,  John  P. 
Steele,  Ch.,  presiding. 

K.  B.  Davidson  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  complainants,  six  of  whom  are 
minors,  who  sue  by  their  next  friend,  Samuel  V.  Blanton, 
against  John  F.  Hall,  agent  of  Abby,  Gibson  &  Co.,  John- 
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SOU  Townseiid,  a  constable  of  Bedford  County,  and  the 
said  Abby,  Gibson  &  Co.,  charging  that  they  were  the 
children  of  Caroline  Blanton,  formerly  Caroline  Vance, 
who  was  then  dead.  That  by  his  last  will  and  testa- 
ment, their  grand-father  left  to  their  said  mother,  a  negro 
man  named  Joseph.  That  defendant  Hall,  and  Town- 
send,  the  constable,  had  an  execution  against  their  father, 
founded  on  a  judgment  in  favor  of  said  Abby,  Gibson  & 
Co.,  for  the  sum  of  $300,  afid  had  seized  the  said  negro 
by  virtue  of  the  same.  They  then  charge  that  said  negro 
was  not  liable  for  debts  of  their  father,  and  that  he  has 
plenty  of  other  property,  both  real  and  personal,  unen- 
cumbered, to  pay  said  execution. 

Upon  these  allegations,  they  pray  for  an  injunction 
against  the  sale  of  the  negro,  and  that  he  be  returned  to 
their  possession,  etc. 

Process  was  issued  against  Hall  and  Townsend,  which 
was  duly  served  on  them  on  the  23rd  and  29th  of  Feb- 
ruary, 1862.  No  subpoena  seemn  to  have  been  issued  as 
to  Abby,  Gibson  &  Co.,  and  they  have  never  appeared 
in  the  cause,  or  waived  service. 

In  September,  1866,  an  order  pro  confesso,  was  entered 
against  Townsend  and  Hall,  they  having  failed  to  answer 
or  make  any  defense;  and  on  the  6th  day  of  September, 
1867,  a  final  decree  was  entered,  as  the  decree  recites, 
against  the  defendants,  adjudging  that  the  slave  was  not 
subject  to  execution  for  Willis  Blanton's  debts,  but  was 
the  property  of  complainant,  and  perpetually  enjoining 
the  sale  of  said  slave,  taxing  the  defendants  with  the  cost. 

Abby,  Gibson  &  Co.,  file  the  record  in  this  Court  for 
writ  of  error,  and  ask  a  reversal  of  the  above  decree. 
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The  decree  as  to  them  is  absolutely  void  for  want  of 
service  of  process  on  them^  and  they  being  the  only  real 
parties  in  interest^  it  must  be  reversed  entirely,  and  the 
case  remanded  to  the  Chancery  Court  to  be  further  pro- 
ceeded in.  Complainants  will  pay  the  costs  in  this  Court, 
and  of  the  decree  below. 


I.  C.  Stone,  Plaintiff  in  Error,  v.  James  Bond. 

1.  Justice  of  the  Peace.   Proceedings  before.    Pleading,    Kon-assignment. 

In  a  suit  before  a  Justice  of  the  Peace,  the  aBsignee  of  a  promis^ry 
note  must  prove  his  title  to  the  paper  by  evidence  of  the  assign- 
ments under  which  he  claims  it,  without  a  written  plea  by  the  de- 
fendant denying  the  assignment. 

2.  GuAKAHTY.  Want  of  consideration  for  a  guaranty  can  not  aJQfect  the  riglit 

of  an  innocent  holder,  for  value,  without  notice. 


FROM    DEKALB. 


Appeal    from    the   Circuit  Court,  M.   M.   Brien,  J., 
presiding. 

R.  Cantrell,  for  plaintiff  in  error. 

A.  A.  SwoPE  and  J.  A.  Nesmith,  for  defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Suit  was  brought  before  a  Justice  of  the  Peace  of  De- 

Kalb  County,  by  defendant  in   error,  upon  the  following 

note: 

"Smithville,  Tenn.,  Jan.  6,  1863. 

"For  value  received,  we,  or  either  of  us,  promise  to 


L 
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pay  Iraby  Stone,  or  order,  eighty-seven  dollai*s  and  thirty- 
five  eents,  bearing  interest  from  this  date,  January  6,  1863. 

"J.  L.  Dearmox,  [l.  s.] 
"E.  W.  Taylor,  [l.  8.] 
''Wm.  G.  Foster,  [l.  s.]" 

On  6th  April,  1863,  Stone,  the  payee,  assigned  the 
note  as  follows:  "For  value  received,  I  assign  this  note 
to  J.  M.  Allen,  and  guarantee  its  payment,  and  also  waive 
demand  and  notice.'^ 

J.  M.  Allen  assigned  to  plaintiff  as  follows:  "For 
value  received,  I  assign  this  note  to  James  Bond,  and 
guarantee  the  payment;  also  waive  demand  and  notice. 
October  30th,  1866." 

Judgment  was  rendered  in  favor  of  the  plaintiff,  from 
which  defendant  Stone  alone  appealed  to  the  Circuit 
Court.  Upon  the  trial  of  the  cause  the  defendant  ob- 
jected to  the  reading  to  the  jury  of  the  assignment  by 
Allen  to  Bond,  upon  the  ground  that  its  execution  had 
not  been  proven.  The  objection  was  overruled,  and  the 
assignment  allowed  to  be  read. 

This  was  error.  If  the  suit  had  been  commenced  in 
the  Circuit  Court,  the  assignee  could  not  have  been  re- 
quired to  prove  the  assignment,  unless  it  had  been  denied 
by  plea;  but  originating  before  a  Justice  of  the  Peace, 
no  written  pleading  is  required  in  such  a  case,  and  this 
defense,  not  being  required  to  be  sworn  to,  may  be  made 
orally  on  the  trial. 

The  plaintiff  was  bound  to  show  that  the  title  or  right 
to  the  note  sued  on  was  in  him;  and  the  suit  being  in 
his  own  name,  he  should  have  proved  the  assignment  to 
him. 
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The  suit  in  this  case^  was  not  against  Allen,  and  sec- 
tion 3777  of  the  Code  has  no  application  to  this  case. 
The  proof  of  the  signature  or  assignment  was  not  neces- 
sary to  charge  Allen,  but  to  make  out  plaintiff's  right  to 
maintain  his  action. 

Allen  is  now  a  competent  witness,  and  whether  his  re- 
jection by  the  Court  for  the  reason  stated  was  proper,  is 
of  no  practical  consequence  now. 

But  Allen  is  not  a  mere  indorser  of  the  note.  His 
undertaking  is  very  different  from  that  which  attaches  to 
an  indorser  in  the  usual  form.  He  has  guaranteed  the 
payment  of  the  note,  and  his  obligation  amounts  to  an  ab- 
solute engagement  to  pay  the  money,  if  the  maker  did 
not.  And  Stone^s  being  of  similar  character,  he  is  equally 
bound.  Both  of  them,  by  their  guaranty,  have  given 
credit  to  the  note,  and  even  if  there  was  a  want  of  con- 
sideration for  the  assignment  of  Stone  to  Allen,  it  could 
not  affect  their  liability  to  an  innocent  holder  of  the  note, 
especially  if  he  took  it  without  notice,  and  for  a  valuable 
consideration. 

But  for  the  error  above  indicated,  the  cause  must  be 
reversed,  and  remanded  for  a  new  trial. 
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Bank  of  Tennessee  v.  Wm.  Cannon. 

1.  SuPBEME  Court.    Jurisdiction,    Motion*    A  motion  lies  in  the  Supreme 

Court  against  a  Sheriff,  for  failing  to  return  an  execution  issued  fix>m 
that  Court. 

2.  Judgments.    Several  /or  same  debt.     One  motion  against  Sheriff.    Where 

two  judgments  are  rendered  for  the  same  debt  against  different  parties, 
and  executions  issued,  on  a  motion  against  a  Sheriff  for  default  in  re- 
turning the  executions,  the  Court  will  only  render  one  judgment  against 
the  Sheriff. 


MOTION   IN   SUPREME   COURT. 

Motion  entered  by  James  W.  McHenry,  for  the 
plaintiff. 

SwoPE,  for  the  Sheriff,  insisted  that  this  was  not 
within  the  appellate  jurisdiction  of  the  Court,  citing  State 
V.  Bank  of  East  Tennessee^  5  Sneed,  573;  Waters  v.  Lewis, 
9  Yer.,  15;  Miller  v.  Conlee,  5  Sneed,  432;  Ward  v. 
Thmnas,  MS.,  Nashville,  1869;  Code,  4496.  This  is  a 
suit:    Young  v.  Hare,   11  Hum.,  303;   1  Sneed,  201. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

On  the  8th  of  l)ecember,  1859,  the  plaintiff  obtained 
in  this  Court  a  judgment  against  George  W.  Christian 
and  Jefferson  D.  Goodpasture,  for  $2,389.6C,  and  $28.48 
costs.  On  the  6th  of  December,  1859,  plaintiff  also  ob- 
tained in  this  Court  a  judgment  against  David  Graham, 
Jesse  Arlcdge,  and  Wm.  E.  B.  Jones,  for  $2,387.10,  and 
$28.61  costs.  On  the  10th  of  February,  1860,  executions 
were  issued  upon  said  judgments,  and  came  to  defendant's 
hands,  as  Sheriff  of  Overton  county,  on  the  9th  of  May, 
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1860.  The  Sheriff  having  failed  to  make  return  of  said 
executions^  the  plaintiff  entered  his  motion  on  the  6th  of 
December,  1866,  in  this  Court,  for  judgment  against  him 
for  failure  to  make  due  and  proper  return  of  said  execu- 
tions; for  false  and  insufficient  return  thereof,  and  for 
failure  to  pay  over  money  collected  on  said  executions,  no 
return  of  said  executions  having  been  made. 

This  Court  has  the  jurisdiction,  as  necessarily  incident  to 
its  appellate  jurisdiction,  to  render  judgment,  upon  motion, 
against  the  Sheriff*,  for  default,  in  the  discharge  of  his  duty 
to  make  due  and  proper  return  of  such  executions  to  this 
Court.  Both  of  said  judgments  were  rendered  upon  the 
same  cause  of  action.  The  defendants  were  all  jointly  sued 
upon  a  bill  of  exchange  in  the  Circuit  Court  of  Overton 
county,  part  of  them  appealing  at  one  time,  and  part  at 
another,  so  that,  although  plaintiff  has  two  judgments, 
it  is  entitled  to  but  one  satisfaction. 

From  the  evidence,  it  appears  that  before  any  motion 
was  entered  in  this  case,  George  W.  Christian,  a  defend- 
ant in  one  of  the  executions,  paid  to  the  attorney  of  the 
Bank,  $75;  and  that  he  also  paid  the  President  of  the 
Bank,  on  the  9th  of  June,  1863,  $2,571.  These  two 
sums  should  l)e  deducted  from  the  amount  due  upon  either 
of  the  executions,  at  the  election  of  the  plaintiff*;  and  the 
motion  for  judgment  for  the  default  of  the  Sheriff  as  to 
the  other  execution  will  be  discharged  and  disallowed, 
except  as  to  costs  incident  thereto  and  judgment  will  be 
rendered  here  against  the  defendant  for  the  balance  found 
due  upon  the  execution,  for  the  non-return  of  which  the 
plaintiff  may  elect  to  prosecute  his  motion  against  the 
defendant,  and  interest  thereon  up  to  the  rendition  of  said 
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judgment,  and  for  12J  per  cent,  damages  upon  this  ag- 
gregate sum,  and  the  costs  upon  both  the  judgments  in 
this  court. 

This  we  hold  to  be  the  true  construction  of  section 
3594  of  the  Code,  authorizing  a  judgment  against  a  Sheriff 
for  his  failure  to  make  a  due  and  proper  return  of  an 
execution  placed  in  his  hands  for  collection.  The  pro- 
vision of  that  section  is,  that  '^judgment  by  motion  may 
be  had  against  any  Sheriff,  to  whom  an  execution  is  di- 
rected, and  by  him  received,  for  the  amount  due  upon 
such  execution,  and  12^  per  cent,  damages"  for  failure 
to  return,  etc. 

In  the  cases  of  Young  v.  Donalson,  and  Dunriaway  v. 
Collier y^  decided  at  the  present  term  of  this  Court,  it  has 
been  held  that  the  12^  per  cent,  damages  given,  are  to 
be  computed  upon  the  amount  due  upon  the  execution  at 
the  time  of  the  rendition  of  the  judgment. 

The  judgment  will  be  entered  in  conformity  to  this 
opinion. 


ii7**6ifi  J.  R.  Sellars,  in  Error,  v.  Wm.  Sellars,  Ex'n 

1.  Will.  DeviBayit  yel  non.  Evidence,  Declarali(mB  of  mthBcribifig  wiiness. 
On  the  the  trial  of  an  ifisue,  devitavit  vel  nofi,the  eyidenceof  the  declara- 
tions of  a  deceased  sabscribing  witness,  that  the  testator  was  of  unsound 
mind  at  the  time  of  the  execution  of  the  will,  is  not  admissible  in  eyi- 
dence.* 

>^  Ante,  62, 10.  ^  See  Aoc.  Weaiberhead  y.  SeweU,  9  Ham.,  272. 
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2.  Same.  Same,  Same.  Peitdani  reproaches,  wA  admuaums.  Error.  JSvi- 
dence  must  be  material.  The  petulant  reproacheB  of  an  old  woman,  in 
calling  her  husband  ''an  old  fool,"  and  in  saying  he  was  deranged  when 
provoked  at  him,  being  offered  as  evidence  of  admissions  of  the  mental 
condition  of  the  testator,  and  excluded,  it  was  held  not  to  be  error,  on 
the  ground  that  they  ought  not  to  have  had,  and  would  not  have  had, 
any  influence  on  the  verdict 


FROM   DEKALB. 


In  the  Circuit  Coart,  A.  McClaiN;  J.,  presiding. 

Clark,  Crowley  &  Smallman,  for  plaintiff  in 
error,  cited,  on  admissions  of  parties.  Brown  v.  Moore,  6 
Yer.,  277. 

S.  M.  FiTE,  with  them,  cited,  on  the  competency  of 
declarations,   Rose  v.  Allen,  1   Cold.,  23;   1    Redfield   on 
Wills,   142,  143,   note;   lb.,  96;   2  Greenl.   Ev.,  §    690; 
Overton  v.  Hardin,  6  Cold.,   375.     Admissions:  6  Yer., 
272;  2  Greenl.  Ev.,  §  690;   1   Meigs'  Dig.,  868. 

R.  Cantrell,  for  defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  issue  of  devisavit  vel  non,  tried  in  the  Cir- 
cuit Court  of  DeKalb  County;  verdict  and  judgment 
were  in  favor  of  the  will,  and  the  defendant  below  ap- 
pealed  in  error  to  this  Court. 

Upon  the  trial  below,  the  execution  of  the  will  was 
proved  by  one  of  the  attesting  witnesses,  who  proved, 
also,  the  attestation  of  Durham,  the  other  witness,  who 
was  proved  to  be  dead. 

The  defendant  below  then  introduced  several  wit- 
nesses, by  whom  he  proposed  to  prove  declarations  of  the 
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deceased  attesting  witnass,  made  after  his  attestation  of 
the  will^  to  the  effect  that  the  testator^  at  the  time  of 
the  execution  of  the  will,  was  of  unsound  mind.  This 
evidence  was  objected  to  by  the  plaintiff^,  and  was  ex- 
cluded by  the   Court. 

In  this  there  was  no  error.  Durham,  the  deceased 
witness,  by  putting  his  name  to  the  will  of  '  Matthew 
Sellars,  the  testator,  in  legal  effect  asserted  the  mental 
capacity  of  the  testator  and  the  due  execution  of  the 
will,  and  the  swearing  against  his  own  act  and  declara- 
tions, if  he  had  been  alive  and  introduced  as  a  witness, 
would  have  been  an  imputation  upon  his  credibility:  1 
Cold.,  28. 

This,  however,  he  might  have  done.  But  his  simple 
declarations  or  statements,  in  regard  to  the  capacity  of 
testator,  made  without  the  sanction  of  an  oath,  and  in 
disparagement  of  the  evidence  furnished  by  his  attesta- 
tion of  the  will,  are  wholly  inadmissible:  1  Greenl.  Ev., 
§  126. 

The  defendant  also  offered  to  prove  by  Barnes,  that 
testator's  wife  had  said,  in  a  controversy  with  him  about 
selling  some  bacon  to  the  witness,  that  he,  testator,  was 
an  "old  fool;"  and  upon  another  occasion,  when  Smith 
had  gone  to  see  testator  to  buy  a  yoke  of  oxen,  that  the 
old  lady  said  that  the  old  man  was  deranged.  This 
evidence  was  offered  as  an  admission  of  a  party  having 
an  interest  in,  though  not  a  party  to  the  suit,  and  being 
objected  to,  was  excluded. 

It  is  certainly  true,  that  the  declarations  and  admis- 
sions of  a  party  to  a  suit,  or  of  one  having  an  interest 
in    its  result,    in   regard    to  the    subject   matter  of    the 
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suit,  are  admissible  against  him;  yet  the  circumstances 
under  which  these  statements  were  made,  show  that  they 
were  the  petulant  reproaches  of  an  irritable  and  impa- 
tient old  woman,  rather  than  an  expression  of  an  opinion 
as  to  the  condition  of  the  testator's  mind.  We  are  sat- 
isfied these  statements  ought  not  to  have  had,  and  if 
admitted,  would  not  have  had,  any  influence  upon  the 
verdict  of  the  jury. 

Defendant,  after  the  verdict  was  rendered  against  him, 
in  support  of  his  application  for  a  new  trial,  read  his 
own  aflBdavit  and  those  of  several  other  persons^  show- 
ing that  he  had  discovered,  since  the  trial,  that  he  could 
make  additional  proof  to  establish  testator's  incapacity  to 
make  a  will. 

There  is  much  proof  of  this  character  already  in  the 
record;  and  this  Court  has  repeatedly  held  that  it  will 
not  grant  a  new  trial  upon  the  ground  of  newly-discov- 
ered  evidence,  where  it  is  merely  cumulative. 

There  is  no    error    in  the  charge.      The    verdict   is 
sustained  by  sufficient  evidence,  and  we  affirm  the  judg- 
ment of  the  court  below. 
28 
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Thomas    Lancaster,   Plaintiff   in    error,    v.    John    L. 

Arendell. 

1.  Evidence.    Practice.    Petition  for  dvicovery.    A  party  filing  a  petition 

for  diBCOvery,  has  no  right  to  read  his  x>etition  in  connection  with 
the  answer,  unless  it  is  necessary  to  a  proper  understanding  of  the  an- 
swer ;  and  it  is  error  for  the  Court  to  allow  the  reading  of  such  peti- 
tion,  although  he  instructs  the  jury  at  the  time  that  it  is  not  evidence. 

2.  Same.    Same,     In  jury  trials,  evidence  not  properly  admissible  should, 

if  possible,  be  excluded  in  limine,  so  that  it  may  not  be  heard  by 
the  jury. 

3.  Order.     Assigned,    Protest  and  notice.    Assignee  of  an  order  can  not 

recover  on  the  order  against  the  maker  without  protest  and  notice 
of  the  refusal  of  the  drawee  to  accept 

4.  Same.     Question  reserved.    Is  an  order  negotiable  f     Whether  an   as- 

signee of  an  order  can  sue  upon  it  in  his  own  name.    Quere? 

5.  Notes.    For  dollars.    Presumption  a«  to  value,    A   note  for  dollars, 

drawing  interest  from  date,  taken  as  a  payment,  is  not  presumed,  in 
the  absence  of  proof,  to  be  taken  at  a  discount,  but  at  its  nominal 
value. 

Cases  cited :  Jones  v.  Davidson,  2  Sneed,  467;  Porter  v.  DiUahunty,  8  Hum., 
675. 
Code  cited :  3898, 1959,  1961, 1962. 
Statutes  cited :  1848,  c.  177;  1762,  c.  9,  s.  4. 


FROM    SMITH. 


In  the  Circuit  Court,  before  S.  M.  Fite,  J. 

John  W.  Head  &  Son,  for   plaintiff  in   error,  cited 
Code,  3890  to  3900. 

J.  B.  LusTEi?,  for  defendant,  cited  Jones  v.  Davidson^ 
2  Sneed,  447.      W.  H.  DeWitt,  with  him. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

In  the  progress  of  this  civil  action,  which  was  brought 
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by  defendant  in  error  for  work  and  labor  done  by  him  as 
a  mechanic,  in  building  a  house,  etc.,  and  in  which  the 
plaintiff  in  error  claimed  a  set-off  and  a  recoupment  of 
damages  for  the  defective  and  unworkmanlike  manner  in 
which  the  work  was  executed,  the  defendant  in  error  filed 
a  petition  for  discovery  under  the  provisions  of  the  Code. 
The  record  states  that  "the  plaintiff  first  proposed  to  read 
his  bill  of  discovery  and  the  defendant's  answer  thereto. 
Defendant  objected  to  the  reading  of  the  bill,  and  insisted 
that  plaintiff  was  only  entitled  to  have'  the  answer  read 
to  the  jury.  The  objection  was  overruled,  but  the  Court 
instructed  the  jury  at  the  same  time,  that  the  bill  was 
not  evidence  before  them ;  and  the  bill  and  answer,  excep- 
tions to  answer,  and  amended  answer,  were  all  read;  to 
all  which  the  defendant  excepted,  but  the  exceptions  were 
overruled.  The  Court,  at  the  same  time,  instructed  the 
jury  that  neither  the  bill  nor  exception  to  the  answer 
were  before  them  in  the  case." 

This  action  of  the  Circuit  Court  was  erroneous.  The 
Code,  3898,  provides  that  "the  answer  of  the  party  to 
the  petition  and  interrogatories,  is  evidence  on  the  trial 
of  the  suit,  in  the  same  manner  and  with  the  like  effect, 
as  an  answer  to  a  bill  in  equity  for  a  discovery." 

In  expounding  the  act  of  1848,  c.  177,  which  is  sim- 
ilar to  the  provisions  of  the  Code,  it  was  said  that  the 
petition  for  discovery  was  no  evidence  for  the  party  who 
filed  it :  Jones  v.  Davidson^  2  Sneed,  452,  463.  In  that 
case,  the  defendant  had  filed  a  petition  for  discovery 
against  the  plaintiff,  who  read  his  answer  in  evidence  to 
the  jury,  and  the  defendant  then  offered  to  read  his  pe- 
tition, which  was  ruled   out  on   the   plaintiff's   objection. 
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Tliis  practice  was  held  to  be  irregular,  and  it  is  said,  in 
the  opinion  delivered  by  Judge  Totten,  that  "in  the  trial 
at  law,  it  was  proper  for  the  defendant  to  produce  his 
bill  or  petition  for  discovery,  not  as  evidence  for  him,  but 
in  order  to  let  in  the  respondent's  answer  thereto,  if  he 
intended  to  use  it  as  evidence.  Its  office  then  is  to 
prove  that  such  a  bill  had  been  filed,  and  to  show  the 
matters  of  fact  to  which  the  respondent  was  interrogated; 
for  it  is  as  to  these  that  the  answer  must  be  limited  and 
confined :  lb.,  45?. 

As  the  Code  makes  no  provision  for  the  reading  of  the 
petition  to  the  jury,  the  correct  practice  is  to  submit  it 
to  the  court,  so  that  the  court  may  determine,  as  a  pre- 
liminary question  of  law,  whether  the   petition  has  been 
properly  filed,  and  the  answer  is  responsive  thereto;  and 
if  it  is  so  adjudged,  then  the  answer  alone,  which  is  ev- 
idence, should  be  submitted  to  the  jury,  unless  it  appears 
that  the  reading  of  the  bill  is  necessary  to  explain  the 
answer.      If  it  appears  that  the  answer  can  not  be  un- 
derstood without    reading  the    bill,  or  that   the  bill   and 
answer  are    so   connected   that   it  is  necessary  to  submit 
both  to  the  jury,  this  should  be  done,  but  with  the  ex- 
planation that  the  matters  alleged  in  the  bill  are  not  to 
be  taken  as  true;  otherwise,  the  party  filing  the  petition 
would  become  a  witness  in  his  own  cause,  and  although 
this  ancient   and  well  established  objection  has  been  ob- 
viated by  recent  legislation  authorizing  the  parties,  with 
but  few  exceptions,  to  become  witnesses,  yet,  as  this  case 
was  tried  before  the  passage  of  the  statute,  it  must  be 
governed  by  the  rules  of  law  existing  at  the  time  of  the 
trial.      Although  it  has  been  held  that  the  Circuit  Court 
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may^  at  any  time  in  the  progress  of  the  cause  exchide, 
evidence  erroneously  admitted,  from  the  jury,  this  rule 
should  only  be  applied  in  cases  where  witnesses  make  in- 
admissible statements  before  they  can  be  checked  by  coun- 
sel or  restrained  by  the  court,  or  where  the  evidence  has 
been  inadvertently  received  without  objection  at  the  time. 
But  where  objection  is  formally  made  to  the  introduction 
of  the  illegal  testimony,  and  the  Court  has  an  opportuni- 
ty to  determine  it  in  limine,  the  evidence,  if  illegal,  should 
not  be  heard  by  the  jury.  No  fact  is  better  known  to 
the  members  of  the  legal  profession  constantly  engaged 
in  the  trial  of  causes  and  studying  the  operations  of  the 
human  mind,  than  that  where  evidence  has  once  been 
heard  by  jurors  ignorant  of  law  and  not  trained  to  dis- 
crimination, it  is  almost  impossible  to  efface  the  impres- 
sions created  by  such  illegal  testimony;  and  we  hold,  that 
in  all  cases,  where  it  is  reasonably  within  the  power  of  the 
Court  to  prevent  the  introduction  of  such  evidence,  the 
question  should  be  disposed  of  before  the  witness  makes 
his  illegal  statement  in  the  hearing  of  the  jury.  This 
is  the  more  important  in  cases  where  written  evidence 
is  submitted,  which  the  jurors  always  take  with  them 
when  they  retire  from  the  bar.  As  a  general  rule,  it  is 
impossible  to  penetrate  the  secrets  of  the  jury  room,  but 
judging  from  the  revelations  sometimes  made  by  the  jurors 
after  a  trial,  it  is  not  a  rash  presumption  to  suppose  that 
the  documentary  evidence  is  often  examined  to  ascertain 
what  parts  of  it,  at  least,  have  been  rejected;  and  such 
an  examination  rarely  fails  to  impress  the  rejected  evi- 
dence upon  the  memory,  and  to  create  an  influence  in  the 
formation   of  jurors^  opinion.      It  is  safest  and  best,  that 
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the  Judge,  who  is  presumed  to  be  familiar  with  the  rules 
of  evidence^  should  at  once  determine  upon  its  admissibil- 
ity. A  week,  or  more,  is  often  employed  in  the  trial  of 
a  single  cause,  where  the  facts  are  complicated  and  the 
witnesses  numerous.  If  illegal  testimony  were  admitted 
in  such   a  case,   on    the   first   day  of  trial,   it  would    be 

0 

scarcely  possible  for  the  Judge,  in  such  a  case,  to  ef- 
face, by  a  single  sentence,  the  impressions  created  in 
such  a  time  upon  the  mind,  not  only  by  the  evidence 
itself,  but  by  meditations  upon  it  in  its  relations  to 
other  proof. 

In  his  Honoris  instruction  to  the  jury,  it  is  said :  "As 
to  the  item  in  the  defendant's  plea  of  set  off,  of  an  order 
drawn  by  plaintiff  on  Thomas  Fisher,  in  favor  of  one 
Apple,  and  by  him  assigned,  as  the  defendant  alleges,  to 
defendants,  the  law  is  this :  "  If  it  was  presented  to  Fisher 
for  payment,  either  by  defendant  or  Apple,  and  he  re- 
fused to  pay,  and  plaintiff  .was  notified  of  this  refusal, 
then  the  defendant  should  be  allowed  the  amount  of  said 
order;  but  if  no  demand  is  made  of  Fisher,  or,  if  made, 
no  notice  was  given  Arendell  of  his  refusal,  (Fisher's  re- 
fusal,) to  pay  it,  the  defendant  can  not  be  allowed  the 
amount  of  said  order.  But  if  this  demand  was  made, 
and  notice  given  to  Arendell  of  Fisher's  refusal  to  pay, 
defendant  should  be  allowed  this  item."  It  may  be  in- 
ferred from  the  record  that  this  part  of  the  charge  refers 
to  an  order,  without  date,  drawn  by  N.  L.  Apple  on 
John  L.  Arendell,  the  defendant  in  error,  for  $10.60, 
which,  it  may  be  also  inferred,  was  transferred  or  as- 
signed to  plaintiff  in  error  by  the  following  writing: 
"  Mr.  John  Arendell,  you  will   please  pay  Thomas  Lan- 
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oaster  (the  plaintifF  in  error)  the  ten  dollars  that  you 
owe  me-    N.  L.  Apple," 

For  the  plaintiff  in  error,  it  is  insisted  that  the  part 
above  quoted  of  his  Honor's  charge  is  erroneous.  But  the 
Code,  1961,  expressly  provides  that  no  holder  of  an  order 
shall  prosecute  suit  against  the  drawer  before  the  order 
shall  have  been  first  protested  for  non-acceptance,  and 
notice  thereof  given  to  the  drawer  before  action  brought; 
and  the  charge  of  his  Honor  was  unquestionably  correct, 
if  the  paper  can  be  considered  as  negotiable,  and  if  the 
plaintiff  in  error,  as  assignee,  had  a  right  to  sue  upon 
the  order,  or  plead  it  by  any  way  of  set-off.  It  was 
declared  by  this  Court,  in  construing  the  Act  of  1762, 
c.  9,  8.  4,  which,  in  its  provisions,  was  very  similar  to 
the  Code,  1961,  1962,  that,  by  the  common  law,  orders 
were  not  such  evidences  of  debt  as  could  be  sued  upon, 
and  that  the  drawer,  in  the  event  of  non-payment,  could 
only  be  sued  upon  his  original  liability;  that  the  statute 
did  not  make  the  order  negotiable,  nor  cause  it  to  operate 
as  an  extinguishment;  but  simply  gave  an  action  upon 
it,  which,  when  against  the  drawer,  must  be  upon  de- 
mand, protest  and  notice.  See  Porter  v.  IHUahunty,  8 
Hum.,  575.  As  the  Code,  1959,  1962,  gives  the  action 
to  the  person  to  whom  the  money  is  made  payable,  and 
makes  no  provision  for  the  assignment  of  the  order,  his 
Honoris  charge  was  clearly  not  erroneous  as  to  the  plain- 
tiff in  error;  and  we  do  not  feel  called  upon  to  declare 
whether  it  was  erroneous  as  to  the  defendant  in  error. 

It  seems,  from  the  record,  that  Luther  Betty  executed 
a  note,  on  the  6th  of  April,  1858,  payable  to  H.  C.  Sad- 
ler, on  or  before  the   24th  of  December  next  thereafter. 
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for  one  hundred  dollars^  "drawing  interest  from  date;" 
that  Sadler  assigned  the  note  to  plaintiff  in  error,  who 
indorsed  the  same  to  defendant  in  error,  in  part  payment 
of  the  amount  due  him;  and  there  appears  to  have  been 
a  controversy  between  the  parties  as  to  whether  Arendell 
took  the  note  at  a  discount,  or  received  it  in  payment  at 
its  nominal  value. 

Among  other  things,  his  Honor  charged  the  jury  that 
if  there  was  no  proof  of  contract  between  the  parties  as 
to  the  terms  upon  which  the  note  was  taken,   "it  would 
be  governed  by  the  principles  applicable  to,  property  taken, 
without   a   contract,   upon  a    cash   contract;    that  is,   de- 
fendant should  suffer  such  discount  upon   it  as  was  rea- 
sonable or  usual  upon  such  paper  at  the  time  it  may  have 
been  taken."     In  this  there  was  error.     The  note  was  for 
dollars,   and    is   made  negotiable   by    statute.      It    stands 
upon   the   footing  of   all   commercial   paper,   and,   in   the 
absence  of  proof  to  the  contrary,  is  presumed  to  have  been 
taken  at  its  nominal  value.     Had  the  Court,  without  this 
addition  to   his  charge,  left   it  to   the  jury  to   determine, 
from  the  proof,  on  what  terms  the  note  was  taken  by  the 
contract,  the  charge  would  have  been  correct. 

For  the  causes  herein  stated,  let  the  judgment   be  re- 
versed, and  the  cause  remanded. 
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Jesse  Wood  v.  J.  L.  Cooper. 

1.  Judicial  Notice.    Coin,    D'sappearanes  ofy  during  the  war.    The  Courts 

will  take  judicial  notice  of  the  fact  that  during  the  late  war,  gold  and 
silver  disappeared,  as  a  circulating  medium,  in  the  Southern  States. 

2.  Same.    Acta  of  States.    The  Courts  take  notice,  as  a  part  of  the  history 

of  the  country,  that  Missouri  had  Representatives  in  the  I'rovisional 
Congress  of  the  Confederate  States,  prior  to  JDecember,  1861,  and  was 
admitted  into  the  Confederacy  in  December,  1861,  and  was  represented 
there  until  the  end  of  the  war. 

3.  Same.    Lines  of  occupation.    Residents  of  contested  States,    The  Court  can 

not  judicially  know  where  the  fluctuating  lines  of  contending  armies 
were  at  given  dates,  nor  whether  a  citizen  of  Missouri  resided  within 
the  Federal  or  Confederate  lines  on  the  lOih  of  December,  1861. 

4.  Agekcy.    RniifUxUion,    A  principal  can  not  ratify  the  act  of  an  agent  in 

part,  and  disaffirm  it  in  part.  A  ratification  as  to  part  operates  as  a 
confirmation  of  nil. 

5.  Same.  Personal  liability  of  agent.    Exchange  of  funds.     An  agent  acting 

in  goodi  faith  is  not  to  be  made  personally  responsible,  if  in  times  of 
danger,  and  difficulty  he  makes  the  best  disposition  in  his  power  for  the 
preservation  of  moneys  in  his  charge,  though  it  involve  the  exchange 
of  funds  of  a  leas  portable  for  those  of  a  more  portable  kind,  as  of  small 
bills  for  larger  ones. 

6.  Same.    Right  to  receive  bank  notes.    Payment  to  an  agent,  during  the 

war,  of  the  purchase  money  of  land,  sold  by  the  agent,  under  a  power 
to  sell  on  such  terms  as  he  might  think  best,  in  Southern  bank  notes, 
that  being  the  best  currency  in  circulation  at  the  time,  was  a  good 
payment. 

Cases  cited:  Conley  v.  Burson,  1  Heis.,  145;  Shurer  v.  Green^  3  Cold., 
427;  Draper  y.  Joiner ^  9  Hum.,  612;  Peck  v.  James,  3  Head,  75;  Mason 
V.  WhiUhome,   2  Cold.,  242;    Ch^tchfield  v.  Rolnns,  5Hum.,  17. 

7.  Writ  op  Error  in  Chancery.    How  far  defendant  in  error  may  take 

benefit  under,  A  writ  of  error  in  a  chancery  proceeding  brings  up  the 
case  so  far  that  compensation  denied  below  to  an  agent,  defendant,  may 
be  allowed  in  the  Supreme  Court,  upon  error  prosecuted  by  the  prin- 
cipal, the  complainant,  in  a  case  seeking  a  recovery  and  account  in  the 
matter  of  the  agency. 

Cases  cited:   Morris  v.  Richardsony  11  Hum.,  392;  MaekaJl  v.  MashaUf  3 
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Sneed,  209,  210;  Furber  v.  Carlery  2  Sneed,  2;  Whiteside  v.  Hickman,  2 
Yer.,  368;  4  King's  Dig.,  §  11,264;  Gilchrist  v.  Cannm,  1  Cold.,  590; 
Boss  V.  Ramsey,  3  Head,  15;  3  Yer.,  373. 

Code  cited :   3155,  3159,  3172. 


FROM     BEDFORD. 


Error  to  the  Chancery  Court  at  Shelbyville.  The  de- 
cree was  rendered  by  J.  P.  Steele,  Ch.,  at  the  Sep- 
tember Term,  1867,  declaring  that  the  complainant  was 
bound  to  receive  bank  notes,  received  by  the  defendant 
as  his  agent,  and  referring  it  to  the  Clerk  and  Master 
to  take  proof,  and  report  upon  the  amount  and  kinds  of 
Southern  funds  so  received,  and  the  expenses  of  collecting 
it;  but  denying  to  the  defendant  any  right  to  recover 
any  compensation  for  services  as  such  agent.  Complain- 
ant prosecuted  a  writ  of  error  from  this  decree. 

J.  L.  ScuDDER,  for  complainant,  cited:  9  Hum.,  612; 
2  Cold.,  242;  3  Head,  75;  Sto.  on  Contr.,  §  162;  1  Heis., 
145,  711. 

H.  L.  Davidson,  for  defendant,  cited:  Story  on 
Agency,  §§  250,  253;  Evans  v.  Buchner,  1   Heis.,  291. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

In  a  power  of  attorney,  executed  by  complainant  oa 
the  19th  of  December,  1860,  authorizing  the  defendant 
to  sign  the  name  of  complainant  to  a  certain  deed  of 
partition,  it  is  provided,  among  other  things,  as  follows: 
"I,  the  said  Jesse  Wood,  do  hereby  further  authorize  the 
said  John  L.  Cooper  to  ent«r  into  and  take  possession 
of  the  real  estate  conveyed  to  me  in  the  above  described 
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deed,  and  to  bargain^  sell,  grant,  convey  and  confirm  the 
said  land,  for  such  price  or  sum  of  money,  or  on  such 
terms,  as  he  may  think  best."  The  power  also  author- 
izes the  attorney  in  fact  to  execute  deeds  of  conveyance, 
with  warranty;  to  rent  the  land  until  he  can  sell  it;  to 
demand,  receive  and  collect  all  suras  of  money  which  shall 
become  due  and  payable  by  such  sale  or  sales;"  to  dis- 
pose of  the  rents,  and  "to  do  and  perform  every  act  and 
thing  whatever,  requisite  and  necessary  to  be  done  in  and 
about  the  premises." 

The  tract  of  land,  the  sale  of  which  was  thus  author- 
ized, contained  63f  acres,  and  adjoined  a  tract  of  about 
90  acres,  owned  by  W.  M.  Wood,  the  brother  of  com- 
plainant; and  the  defendant  was  also  the  agent,  or  at- 
torney in  fact,  of  W.  M.  Wood.  On  the  19th  of  De- 
cember, 1861,  the  defendant  sold  the  two  tracts  to  James 
A.  Jarrett,  for  $3,800,  and  executed  to  him  a  title  bond 
in  the  names  of  complainant  and  W.  M.  Wood.  He  took 
the  note  of  Jarrett  for  ?486,  due  25th  of  December,  1862, 
in  part  payment  of  the  purchase  money,  and  notes  on 
other  solvent  parties,  in  different  amounts,  for  the  resi- 
due; none  of  the  notes  falling  due  at  a  later  date  than 
the  25th  of  December,  1862.  These  debts,  or  the  greater 
part  thereof,  were  collected  by  the  defendant  during  the 
year  1862,  partly  in  notes  of  the  South  Carolina  and 
Georgia  banks,  and,  in  part,  in  notes  on  the  Bank  of 
Tennessee,  and  the  Union  and  Planters'  Banks. 

Although  the  number  of  acres  in  the  two  tracts  was 
different,  the  smaller  tract  of  complainant  was  equal  in 
value  to  the  larger  tract,  belonging  to  W.  M.  Wood,  and 
the  defendant,  therefore,   treated  each   of  the  owners  as 
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being  entitled  to  §1,800  of  the  purchase  money.  The 
defendant  also  received  ?150  as  rents  of  said  property, 
of  which  amount  he  transmitted  $100  to  the  complain- 
ant, and  applied  the  residue  to  the  payment  of  taxes, 
and  in  the  purchase  of  a  wagon  for  the  removal  to  Mis* 
souri  of  the  negroes  then  belonging  to  complainant  and 
his  brother. 

The  complainant  was  a  citizen  of  Missouri,  where  he 
executed  the  power;  and  he  filed  his  bill  on  the  28th  of 
February,  1866,  in  the  Chancery  Court  at  Shelby ville, 
against  the  defendant,  to  compel  him  to  account  for  the 
tract  of  land  at  $35  per  acre,  and  also  for  the  rents,  and 
certain  profits  alleged  to  have  been  made  by  defendant 
from  a  conversion  of  the  fund  and  certain  speculations 
in  which  he  engaged.  The  bill  treats  the  fund  realized, 
or  which  should  have  been  realized,  from  the  sale  of  the 
land,  as  belonging  to  complainant,  and  assumes  that  the 
title  of  Jarrett,  the  purchaser,  "is  perfect  and  complete." 

It  appears  that  complainant,  being  dissatisfied  w4th 
defendant,  appointed  W.  N.  Gwinn  attorney  in  fact,  in 
his  stead;  and  that,  in  the  month  of  January,  1866, 
shortly  before  the  bill  was  filed,  defendant  made  two  pay- 
ments to  said  agent,  amounting  to  $961.75.  The  defend- 
ant denies  that  he  engaged  in  any  speculation,  or  realized 
any  profit,  upon  complainant's  funds,  and  there  is  no 
proof  to  contradict  his  denial.  It  is  stated  in  the  answer, 
and  shown  in  evidence,  that,  after  he  received  the  pur- 
chase money,  the  defendant  attempted,  during  the  late 
civil  war,  to  communicate  with  complainant,  but  found  it 
extremely  difficult  to  do  so;  and  being  afraid  of  depre- 
dations by  the  soldiery,  he  employed  unusual  and  extra- 
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ordinary  means  to  shield  the  money  which  he  had  col- 
lected from  their  discovery.  He  kept  it,  generally,  be- 
tween the  lids  of  an  old  book,  from  which  the  leaves  had 
been  torn  out,  and  hid  the  book,  at  one  time,  beneath  a 
parlor  chair;  at  another,  in  his  buggy-house;  and  yet  at 
another,  in  his  book-case  and  finally,  being  under  great 
apprehension  that  the  money  might  be  discovered  and 
stolen,  he  divided  his  funds,  consisting  of  his  own  money 
and  the  money  realized  from  the  sale  of  the  land,  and 
deposited  part  of  it,  in  May,  1863,  with  his  brotlier, 
under  the  belief  that  two  chances  of  taking  care  of  it 
were  better  than  one.  His  brother  also  kept  the  money 
in  a  book,  and  states  that  at  the  time  Gen.  Bragg^s  army 
left  the  neighborhood,  on  the  approach  of  the  Federal 
forces,  which  was  about  the  17th  of  June,  1863,  he  (the 
witness)  owned  some  cattle,  which  he  wished  to  keep  out 
of  the  way  of  the  Federal  army;  and  having  heard  firing 
between  them  and  the  Confederate  forces  after  he  started 
from  home,  and  regarding  it  as  uncertain  when  he  could 
return,  he  sent  his  nephew  back  after  his  money,  and 
his  wife  sent  him  the  book  just  as  it  was  tied  up,  not 
knowing,  as  he  supposes,  that  complainant's  money  was 
in  it.  Witness  went  South,  and  remained  away  until  No- 
vember, 1863,  when  he  returned  to  Bedford  county,  and 
restored  to  complainant  the  ?800  he  had  received  from 
him,  with  the  exception  that  one  of  the  bills  returned  was 
a  $100  bank  note,  for  which  he  had  exchanged  to  that 
amount  the  $5  Georgia  notes  which  he  had  received. 
Witness  states  that  the  greater  part  of  the  money  he  re- 
turned was  the  identical  money  he  had  received;  and 
there  is  no  proof  that  either  he  or  complainant  embarked 
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in  any  speculation  whatever.  It  further  appears  that 
Gwinn,  the  second  agent  of  complainant^  sent  to  com- 
plainant §700  of  the  amount  he  had  collected,  in  United 
States  Treasury  notes,  commonly  called  "greenbacks,"  and 
received  a  letter  from  him,  acknowledging  the  receipt 
thereof,  under  date  of  March  14,  1866,  after  the  com- 
mencement of  this  suit. 

It  is  in  proof  that  defendant  sold  the  land  for  a  fair 
price;  and  there  is  no  evidence  to  show  that  he  was  lim- 
ited, by  his  instructions,  to  sell  for  not  less  than  $35  per 
acre.  If  such  evidence  were  admissible,  which  may  well 
be  doubted,  it  would  require  the  clearest  and  most  sat- 
isfactory proof  to  countervail  the  provision  in  the  written 
power,  that  the  attorney  in  fact,  was  to  sell  for  such  price 
or  sum  of  money,  or  on  such  terms,  as  he  might  think 
best."     See  Story  on   Agency,  §  198,  4th  cd. 

There  is  evidence  in  the  record,  tending  to  show  that 
defendant  said,  in  conversation,  he  had  sent  part  of  the 
money  by  his  brother,  to  the  South,  to  trade  on,  and 
that  he  complained  of  his  brother  for  not  returning  the 
money  received;  and  it  is  also  shown  that  the  rents,  or 
their  proceeds,  were  paid  to,  or  realized  by,  complainant, 
as  stated  in  the  answer. 

Thomas  H.  Coldwell  proves  that  "up  to  about  the 
middle  of  March,  1862,  Southern  bank  notes  were  about 
equal  to  our  best  banks  in  Tennessee,  and  some  persons 
thought  they  were  better;  and  William  S.  Jett,  Cashier 
of  the  Shelby ville  Bank,  states  that,  during  the  year  1862, 
and  in  the  early  part  of  1863,  the  notes  of  all  Southern 
banks  were  in  good  standing  and  at  par,  in  the  payment 
of  debts  due  the  bank,  and  that  within  the  period  stated, 
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as  much  as  fifty,  and  possibly  one  hundred,  thousand  dol- 
lars were  received  in  payment. 

It  is  also  in  proof,  that  current  bank  notes,  as  com- 
pared with  gold  and  silver,  were  greatly  below  par;  but 
as  the  Court  may  judicially  know,  "any  matters  of  public 
history,  affecting  the  whole  people,"  and  "whatever  ought 
to  be  generally  known  within  the  limits  of  their  jurisdic- 
tion," see  1  Greenl.  Ev.,  §§  5,  6,  we  attach,  in  this  case, 
but  slight  importance  to  this  evidence,  for  the  reason  that 
it  is  generally,  and  perhaps,  universally  known,  that 
during  the  late  civil  war,  gold  and  silver  disappeared  en- 
tirely, as  a  circulating  medium,  in  the  Southern  States, 
and  became  the  subject  of  especial  contract  in  the  very 
few  instances  in  which  contracts  were  made  as  to  that 
species  of  currency. 

From  the  evidence  in  this  cause,  it  is  impossible  to 
escape  the  conclusion  that  the  defendant,  as  attorney  in 
fact,  acted  with  the  utmost  fairness  and  integrity,  and 
more  than  ordinary  caution ;  for  he  was  far  more  success- 
ful than  the  masses  of  the  people,  during  the  late  civil 
war,  in  shielding  his  own  and  complainant's  money  from 
the  prying  scrutiny  and  thievish  cunning  of  straggling 
and  undisciplined  soldiers,  who,  in  innumerable  instances, 
robbed  and  plundered,  without  fear  and  without  punish- 
ment, the  peaceful,  unarmed,  unresisting,  and,  far  too  often, 
uncomplaining  citizen. 

It  is  now  insisted,  in  argument,  that  the  contract  made 
by  the  agent  was  unlawful,  and  incapable  of  ratification, 
because  the  complainant  was  a  citizen  of  Missouri,  and 
the  agent  and  purchaser  were  citizens  of  Tennessee  at  the 
time  when  the  contract  for  the  sale  of  the  land  was  made; 
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that  it  was  made  during  the  late  civil  war,  and  that  the 
power  of  attorney  was  revoked  by  the  war,  according  to 
the  principle  established  in  Conley  v.  Burson,  1  Heis.,  145. 
To  this,  it  may  be  answered  that  the  pleadings  and  proo& 
in  this  cause  were  made  up  without  any  reierence  to  that 
opinion;  that  the  transcript  was  filed  about  three  years 
before  the  opinion  was  delivered;  and  although  the  prin- 
ciple of  law  was  the  same  at  the  commencement  of  the 
suit  as  at  present,  yet  there  are  no  allegations  in  the  bill, 
or  admissions  in  the  answer,  upon  which  the  question 
can  be  raised. 

As  part  of  the  history  of  the  United  States,  and  of 
the  late  civil  war,  we  take  judicial  notice  of  the  fact  that 
Missouri  had  representatives  in  the  Provisional  Congress 
of  the  Confederate  States,  prior  to  December,  1861,  and 
was  admitted  into  the  Southern  Confederacy  at  the  fourth 
session  of  the  Congress  of  the  Confederate  States  of 
America,  in  December,  1861,  and  had  Senators  and  Rep- 
resentatives in  the  Congress  of  the  Confederate  States  un- 
til the  close  of  the  war :  See  McPhcrsou's  Hist.  Rebellion, 
400,  402. 

We  also  judicially  know,  as  part  of  the  history  of  the 
country,  that  fierce  battles  were  fought  in  the  State  of 
Missouri  between  the  armies  of  the  United  States  and 
those  of  the  Confederate  States;  but  we  do  not  judicially 
know  the  fluctuating  lines  of  those  contending  armies,  and 
there  is  nothing  in  the  pleadings  or  proof  in  this  cause, 
to  show  whether  the  complaiuant  resided  within  the  lines 
of  the  Confederate,  or  within  those  of  the  Federal  Army,  on 
the  19th  December,  1861,  when  the  defendant  executed  the 
titli3  bond  to  Jarrett.     We  can  not,  therefore,  assume  that 
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the  contract  was  illegal,  or  the  power  of  attorney  revoked. 
On  the  contrary,  we  are  bound  to  presume  that  the  con- 
tract was  legal,  according  to  the  familiar  maxim  that 
"everything  is  presumed  to  be.  rightly  and  duly  per- 
formed until  the  contrary  is  shown/' 

It  is  stated  in  the  answer  of  defendant,  that  ''in  con- 
sequence of  the  war,  all  practicable  means  of  communi- 
cating with  complainant  in  Missouri,  were  cut  off,  so  that 
respondent  could  neither  get  a  letter  to  him,  or  the  money, 
although  he  tried  to  communicate  with  him  by  letter,  and 
saw  no  opportunity  to  send  him  the  money,  and  was  ob- 
liged to  keep  it,  and  insists  complainant  is  bound  to  re- 
ceive it/'  In  the  answer  of  the  complainant  to  defend- 
ant's cross  bill,  it  is  admitted  that  he  received  two  letters 
from  complainant;  one  of  them  dated  in  1864,  in  which 
he  was  notified  of  the  sale  of  the  land;  but  while  he  de- 
nies that  said  letters  contained  any  information  as  to  the 
payments  made  in  current  bank  notes,  he  states  that  he 
has  so  lost,  or  mislaid,  the  two  letters,  that  he  can  not 
find  them.  Complainant  further  states,  in  said  answer, 
that  he  was  in  the  army  up  to  July,  1865,  but  does 
not  state  when  he  entered  it,  or  to  what  army  he  belonged. 

These  vague  statements  in  the  pleadings  do  not  raise 

any  question  as  to  the  supposed  illegality  of  the  contract 

of  sale  to  Jarrett.      Assuming,  therefore,  that  the  contract 

with  Jarrett  was  legal  and  susceptible  of  ratification,  if  it 

needed  any,  we  hold   that  complainant  has  fully  ratified 

said  contract,  not  only  by  filing  this  bill  to  recover  from 

his  agent  the  value  of  the  land  or  the  amount  of  purchase 

money  in  ^* greenbacks,^'  but  by  the  reception  of  part  of 

the  purchase  money  as  already  stated,  after  he  was  fully 
29 
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informed  of  the  facts  on  his  visit  to  Bedford  Countv,  in 
the  Fall  of  1865.  It  is  well  settled  that  "a  principal 
cannot,  of  his  own  mere  authority,  ratify  a  transaction  in 
part,  and  repudiate  it  as  to  the  rest.  He  must  either 
adopt  the  whole  or  none.  And  hence,  the  general  rule 
is  deduced  that,  whefe  a  ratification  is  established  as  to 
a  part,  it  operates  as  a  confirmation  of  the  whole  of  that 
particular  transaction  of  the  agent;"  and  a  ratification 
made  upon  full  knowledge  of  all  the  material  circumstan- 
ces, becomes,  in  that  instant,  obligatory,  and  can  not 
afterwards  be  revoked  or  recalled:  See  Story  on  Ag.,  § 
250,  4th  ed.,  and  the  cases  there  cited,  76.,  §  251; 
Shurer  v.  Green,  3  Cold.,  427,  428. 

It  is  next  insisted  for  complainant,  that  the  defendant 
mixed  and  blended  the  money  he  received  with  his  own 
money  cr  that  of  others,  so  that  the  same  can  not  now 
be  idcntifie<l  or  delivered  in  specie,  and  that  he  is  there- 
fore liable;  and  in  support  of  this  proposition  the  coun- 
sel  cites  Th^ajyei^  v.  Joiner,  9  Hum.,  612;  Peck  v.  James, 
1  Head,  75,  and  Mason  v.  Whitthorne,  2  Cold.,  242. 
There  can  be  no  doubt,  if  the  doctrine  as  to  "confusion 
of  goods"  is  applicable  in  a  case  like  this,  that  if  an 
agent  acting  contrary  to  instructions  or  the  common  usage 
of  trade,  wilfully  so  intermixed  the  property  or  funds  of 
his  principal  with  his  own,  as  to  produce  a  confusion 
of  goods,  he  will  be  responsible;  but  if  he  acts  in  good 
ftiith,  and  takes  the  same  care  of  the  fund  that  he  does 
of  his  own,  and  the  intermixture  is  not  detrimental  to 
the  interests  of  his  principal,  no  personal  responsibility 
attaches  to  his  act.  In  Draper  v.  Jo^iner,  a  guardian 
sold  a  slave,  the  property  of  his  ward,  at  a  place  different 
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from  that  specified  in  the  order  of  the  Court,  took  notes 
f  payable  to  himself,  at  the  rate  of  ten  per  cent.,  delayed  a 

report  of  the  sale  two  years,  until  the  purchasers  became 
insolvent,  and  accounted  only  for  six  per  cent,  interest,  and 
he  was  justly  held  accountable  for  his  fraud.  In  Peel: 
V.  JameSf  where  a  County  Trustee  had  received  notes  oi 
the  Bank  of  East  Tennessee,  which  failed,  it  was  held 
that  he  was  bound  to  establish  the  identity  of  the  fund, 
in  order  to  prevent  fraud.  In  Mason  v.  WTiitlhome,  it 
appeared  that  Whitthorne,  who  was  a  Clerk  and  Master, 
had  received  money  in  that  character,  and  deposited  it 
in  his  own  name  in  bank;  that,  as  a  Director,  he  had 
voted  to  remove  the  assets  of  the  bank  to  Chattanooga; 
that  an  order  was  made  directing  the  depositors  to  draw 
out  their  deposits;  and  that,  instead  of  drawing  them, 
he  took  from  the  Cashier  a  check  on  the  Bank  of  Au- 
gusta, Georgia,  and  on  presenting  the  same,  was  an- 
swered that  they  had  no  funds  of  the  Branch  Bank  of 
Tennessee  at  Shelbyville.  In  that  case,  it  was  held  that, 
"by  mingling  the  trust  fund  with  his  own  money,  and 
depositing  the  same  in  the  bank,  in  his  own  name  and 
to  his  own  private  account,  to  say  nothing  of  his  par- 
ticipation in  the  removal  of  the  assets  of  the  bank,  or 
his  failure  to  withdraw  his  deposits,  upon  notice  from 
the  bank,  and  the  acceptance  of  a  check  in  lieu  thereof; 
he  treated  the  money  as  his  own."  But,  in  the  case 
under  consideration,  there  were  no  acts  of  ownership,  no 
disobedience  of  any  instructions  established  by  proof,  no 
fraud,  and  no  especial  profit  or  advantage  to  the  de- 
fendant. It  is  remarkable  that  he  was  able  to  keep 
the  fund   at   all,  during  the  prevalence  of  the  most  rigid 
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and  annoying  practices  of  war.  The  principles  applied 
to  a  confusion  of  goods  are  inapplicable  to  a  case  like 
this.  When  a  wrong-doer  intermixes  his  corn  or  hay, 
wilfully,  with  that  of  another,  so  that  it  becomes  im- 
possible to  distinguish  what  belongs  to  each,  the  whole 
belongs  to  him  whose  property  was  invaded;  but  if 
the  goods  can  be  easily  distinguished  and  separated,  no 
change  of  property  takes  place:  1  Kent,  6th  ed.,  365, 
So  it  is,  in  many  cases,  the  duty  of  an  agent  to  keep 
the  property  of  his  principal  separate  from  his  own,  and 
not  to  mix  it  with  the  latter;  and  if  he  does  not  keep 
it  separate  from  his  own,  in  cases  where  it  is  properly 
his  duty,  and  afterwards  he  is  unable  to  distinguish  be- 
tween the  one  and  the  other,  the  whole  will,  as  a  sort  of 
penalty  for  his  negligence,  be  adjudged  to  belong  to  his 
principal:  Story  on  Ag.,  4th  ed.,  §  205.  But  this  rule 
is  generally  applied  only  in  cases  of  fraud  and  gross  neg- 
ligence: 1  Story's  Eq.,  §  623;  lb.,  §  469.  It  usually 
embraces  ordinary  articles  of  personal  property,  to  which 
some  specific  value  is  attached,  and  is  not  applicable  to 
current  bank  notes,  iasued  by  the  same  banks,  which  are 
ordinarily  of  the  same  value,  and  as  to  which  any  dam- 
ages resulting  from  their  appropriation  can  be  readily 
ascertained.  In  the  case  before  us,  the  defendant  states 
that  he  received  in  payment  for  the  land,  or  of  the 
notes  which  he  took  for  purchase  money,  bank  notes  on 
the  banks  of  several  States  named  in  his  answer.  He 
names  the  persons  from  whom  he  received  them,  but 
states,  distinctly,  that  he  ''laid  the  money  away  for  com- 
plainant, keeping  it  separate  and  apart  from  his  own;'' 
and  although    he  may   have  kept    it  in  the  same   book 
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with  his  own  funds,  and  some  "confusion**  may  have  re- 
sulted from  his  placing  purt  of  it  in  the  hands  of  his 
brother  for  safe  keeping,  yet  it  is  a  sound  legal  princi- 
ple, that  "extrao  dinary  emergencies  may  arise,  in  which 
a  person  who  is  an  agent,  may,  from  the  very  necessities 
of  the  case,  be  justified  in  assuming  extraordinary 
powers;  and  his  acts,  fairly  done  under  such  circum- 
stances, will  be  binding  upon  his  principal:*'  Story  on 
Ag.,  §  141.  The  delivery  of  the  money  to  his  brother 
for  safe  keeping,  was  an  act  of  precaution  justified  by 
the  circumstances;  and  the  exchange  by  him  of  smaller 
notes  for  larger  ones,  so  as  to  reduce  the  bulk  of  the 
funds  he  carried  about  his  person,  and  to  enable  him  to 
keep  them  more  securely,  was  a  prudential  measure, 
extremely  necessary  to  the  safe  keeping  of  the  fund  in 
a  time   of  war  and  general  robbery. 

In  Cmtchfidd  v.  Robins,  Tingley  &  Co,,  5  Hum.,  17, 
it  was  held  that  a  payment  of  an  execution  to  a  Sheriff*, 
in  current  bank  paper,  was  a  payment  in  money; 
and  we  hold  that,  as  the  agent  was  not  limited  by  the 
power,  to  gold  and  silver,  or  any  particular  kind  of 
money,  and  was  authorized  to  sell  "on  such  terms  as  he 
might  think  best,**  he  had  the  right  to  receive  current 
bank  notes,  which  were,  at  the  time  he  received  them, 
the  best  currency  in  circulation,  and,  as  the  proof  shows, 
were  received  at  the  time  by  the  banks,  and  treated  as 
"par**  in   all   ordinary   transactions.^      The  general   doc- 

^  In  DitU  y,  Mitchell,  January  18, 1871,  this  doctrine  was  approved  as  to 
debts  dae  to  an  executor,  which  the  debtor  insisted  on  paying,  received  in 
Southern  bank  notes,  when  they  were  the  best  currency  in  circulation,  and 
the  choice  was  between  them  and  Confederate  notes;  and  also,  as  to  other 
debts  collected  in  Southern  bank  notes,  which  it  did  not  appear  were  pressed 
upon  the  executor. 
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trine,  as  stated  in  Shurer  v.  Greeii,  3  Cold.,  426,  should 
be  thus  qualified.  The  Chancellor's  decree  is,  therefore, 
iiflSrmed,  with  the  modification  that  the  agent  having 
acted  in  good  faith,  is  entitled  to  the  ordinary  compen- 
sation for  his  services,  and  will  not  be  charged  with  in- 
terest unless  he  actually  received  it.  Complainant  will 
pay  the  costs  in  this  Court. 

Let  the  case  be  remanded  for  an  account. 


On  the  21st  day  of  January,  the  following  additional 
opinion  was  delivered: 

In  this  case,  upon  the  suggestion  of  counsel  for  com- 
plainant,  we  agreed  to  reconsider  so  much  of  the  former 
opinion  as  declares  that  the  defendant,  who  did  not  ap- 
peal from  the  judgment,  should  be  entitled  to  compen- 
sation for  his  services  as  agent.  The  opinion,  on  this 
point,  was  founded  upon  the  cases  in  which  it  has  been 
held  that  an  appeal  in  equity  brings  up  the  whole  case. 
See  Morris  v.  Richardson,  11  Hum.,  392;  Maskall  v. 
Mashall,  3  Sneed,  209,  210;  Furber  v.  Carter,  2  Sneed, 
2;  Whiteside  v.  Hickman,  2  Yer.,  358;  4  King's  Tenn. 
Dig.,  229,  §  11264. 

The  appeal  in  Chancery  is  regulated  by  the  Code, 
sections  3155,  3159,  and  the  appeal  in  the  nature  of  a 
writ  of  error  by  3172.  Section  3155  authorizes  a  reex- 
amination of  the  whole  matter  of  law  and  fact  appearing 
in  the  record.  Section  3159  allows  any  one  or  more  of 
the  parties  to  appeal,  "the  judgment  remaining  in  full 
force  against  such  of  the  parties  as  do  not  appeal." 

In  Gilchrist  v.   CannoUy  1  Cold.,  590,  it  is  said   that 
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the  proceedings  in  a  cause  may,  in  their  nature,  be  di- 
visible, or  the  same  suit  may  contemplate  different  ob- 
jects." Construing  3155  and  3159  together,  we  are  of 
opinion  that  it  was  competent  for  the  complainant  to 
have  prayed  an  appeal  from  that  part  of  the  decree,  only, 
with  which  he  was  dissatisfied;  but  as  he  prayed  a 
broad  appeal  from  the  entire  decree,  his  appeal  brought 
up  the  entire  cause,  and  did  not  leave  the  judgment  in 
force  as  to  the  defendant  not  appealing.  There  are 
many  cases  where  there  are  separate  and  distinct  judg- 
ments as  to  different  defendants;  and  the  intention  of 
the  statute  was  to  cover  such  cases,  where  the  interests 
of  defendants  are  different;  not  cases  like  this,  where 
the  gravamen  of  the  bill  relates  to  a  single  subject  of 
agency,  and  no  part  of  the  duties  or  liabilities  of  the 
agent  could  be  brought  under  review  here  without  con- 
sidering the  whole  subject.  In  Eoss  v.  Ramsey,  3  Head, 
15,  it  was  held  that  a  pi'o  confesso  upon  a  bill  which 
makes  no  case  against  a  defendant  will  not  support  a 
decree.  See,  also,  3  Yer.,  373.  As  the  complainant 
brought  up  the  entire  cause,  and  it  is  manifest  that  the 
Chancellor  erred  in  not  allowing  compensation  to  a  faith- 
ful agent  for  his  services,  and  as  it  will  be  indispensa- 
ble to  take  an  account,  he  should  not  be  held  to  have 
abandoned   his  right  to  compensation  by  not  appealing. 
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Jo.  C.  BowEBS  el  ah.  v.  P.  S.  Lester^  Adm'r^  e.  t  a. 

The  Gouitty  Court,  Jwiadidion  tsf.  Legacies  and  filial  poriiaM.  The 
Countj  Court  has  no  jnrisdictioii  of  a  petition  filed  against  an  execatpr 
or  administrator,  with  the  will  annexed,  to  recover  a  legacy  of  specific 
amount,  $100,  admitted  to  be  in  his  hands  and  due,  but  which  he  insistn 
he  has  paid,  and  on  which  a  contest  is  made  over  the  validity  of  the 
payment 

Cases  cited :  Bond  v.  CUxy^  2  Head,  379;  Deaderick  v.  Smithy  6  Hum.,  138; 
JPKanfers'  Bank  v.  Fawlkee,  4  Sneed,  461;  6  Sneed,  380. 

Code  construed :  2312, 2313,  2314.  ^    Cited :  2295, 231 1, 2315, 2316, 4180, 
4196,  4204. 

Statutes  cited :  1789,  c.  23,  ss.  2  and  3. 


FROM  WILSON. 


A  petition  was  filed  in  the  Coanty  Court,  against  Les- 
ter, administrator  with  the  will  annexed,  of  Eli  E. 
Eason,  to  compel  him  to  pay  over  a  legacy  of  $100,  with 
interest,  to  which  he  answered,  admitting  the  right  to  the 
legacy,  but  insisting  that  he  had  paid  it.  This  was  con- 
tested, on  the  ground  that  it  was  paid  to  the  petitioner 
while  under  age,  and  in  Confederate  treasury  notes.  The 
Court  declared  that  he  had  not  paid  the  legacy,  and  or- 
dered its  payment,  rendering  judgment  against  him  and 
hi^  security;  and  from  this  order  the  defendants  appealed 
to  the  Suprepie  Court. 

Wii^LiAMSON  &  Mabtin,  for  appellants,  took  excep- 
tions to  the  regularity  of  the  proceedings,  that  H.  D. 
Lester,  the  security,  was  not  made  a  party,  citing  Hughes 


■1  ■» 


^  Taken  from  the  Act  of  1762,  c.  5,  s.  23; 
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V.  Bryan,  6  Yer.,  471;  that  this  case  was  consolidated 
with  another^  and  improperly  heard  separately;  and  that 
the  answer  showed  that  the  estate  had  not  been  collected, 
and  was  not  in  the  administrator's  hands,  and  so  he  was 
not  liable  to  a  judgment  personally. 

* 

R.  Cantbell  insisted  that  Confederate  treasury  notes 
paid  to  an  infant  could  not  be  allowed. 

TuBNEY,  J.,  delivered  the  opinion  of  the  majority  of 
the  Court,  Nelson,  Deaderick  and  Sneed  concurring. 

The  proceedings  in  this  matter  must  be  dismissed  for 
want  of  jurisdiction  of  the  County  Court,  in  which  they 
were  instituted,  over  the  subject  matter. 

The  petitions  were  filed  under  §§  2312,  2313  and  2314 
of  the  Code,  contained  in  an  Article,  entitled.  Distribu- 
tion of  Estates,  in  the  words: 

"Any  distributee  or  legatee  of  the  estate,  may,  after 
the  expiration  of  two  years  from  the  grant  of  letters,  apply 
to  the  County,  Circuit  or  Chancery  Court  of  the  county 
or  district  in  which  administration  was  taken  out,  to 
compel  the  payment  of  his  distributive  share  or  legacy.' 

"The  application  shall  be  by  bill  or  petition,  shall  set 
forth  the  claim  of  the  applicant  as  legatee  or  distributee, 
shall  allege  that  the  assets  of  the  estate  are  more  than 
sufficient  to  pay  the  debts,  charges  and  other  claims,  if 
any,  entitled  to  priority,  and  be  verified  by  affidavit." 

"The  proceedings  under  such  application  shall  be  con- 
ducted as  other  equitable  actions,  and  heard  and  deter- 
mined  summarily  as  soon  as  practicable." 

To  ascertain  whether  the  petitioners  are  entitled  to  pro- 
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ceed  in  this  case,  under  the  foregoing  sections,  we  must 
construe  them  in  conjunction  with  sections  2315  and  2316, 
which  are: 

"An  affidavit  before  a  Commissioner  cf  Tennessee,  or 
before  any  Consul,  or  Notary  Public,  as  to  the  pedigree 
or  heirship  of  any  person,  may  be  received  as  evidence 
thereof  by  any  executor,  administrator,  or  other  person  or 
tribunal  having  the  partition  and  distribution  of  property 
or  estates." 

"But  every  legatee  and  distributee,  before  receiving 
his  portion  of  the  deceased's  estate,  or  some  other  for  him, 
shall  give  bond,  with  two  or  more  able  sureties,  in  a  pen- 
alty double  the  amount  of  his  share,  payable  to  the  State, 
conditioned  that  if  any  debt  or  debts,  truly  owing  by  the 
deceased,  shall  be  afterwards  sued  for  and  recovered,  or 
otherwise  duly  made  appear,  said  legatee  or  distributee 
shall  refund  and  pay  his  ratable  part  of  such  debt  or 
debts  out  of  the  part  or  share  so  allotted  to  him." 

It  is  evident,  from  the  language  of  this  statute,  that 
it  was  the  purpose  of  the  Legislature  to  confer  upon  the 
County  Court  merely  a  power  to  ascertain,  from  the  re- 
cords of  the  Court,  of  the  settlements  of  the  executor  or 
administrator,  the  condition  of  the  personal  estate  from 
which  the  legacy  or  distributive  share  is  claimed,  and  to 
do  this  by  crediting  the  trustee  with  proper  disburse- 
ments, and  charging  him  with  assets  in  his  hands,  strik- 
ing a  balance,  and  then  by  simple  calculation,  ascertain- 
ing the  share  of  the  distributee  or  legatee,  and  upon  this 
'to  make  an  order  for  the  payment  of  the  interest  thus 
summarily  ascertained. 

It  could  not  have  been  contemplated  that  the  County 
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Court  flhould  have  jurisdiction  to  construe  wills,  to  try 
questions  of  set  off,  pass  upon  complicated  accounts  be- 
tween the  executor  and  distributee  or  legatee,  to  try  ques- 
tions of  infancy,  or  other  controverted  fact,  as  it  must  do 
in  this  case,  if  it  determine  the  matter  at  all.  These 
are  matters  of  litigation,  which  can  not  be  tried  in 
summary  proceeding. 

Under  this  statute,  the  only  power  the  County  Court 
has,  is  simply  to  order  the  payment  of  the  legacy  or  dis- 
tributive share  readily  ascertained  without  complication 
or  plausible  dispute,  and  without  issue  or  litigation. 

It  was  not  intended  that  the  executor  or  administra- 
tor should  answer,  with  a  view  to  litigate  and  contest. 
The  petition  is  only  to  perform  the  office  of  a  notice  in 
a  summary  proceeding,  the  statute  expressly  declaring  that 
the  proceeding  shall  be  summarily  heard,  and  determined 
as  soon  as  practicable. 

Certainly,  if  more  was  intended,  or  if  the  jurisdiction 
indicated  by  the  proceedings  in  this  case,  had  been  the 
object  of  the  Legislature,  there  would  have  been  more 
deiiniteness  in  the  Act  of  Assembly.  It  would  have 
provided  for  process  to  bring  the  executor  or*  administra- 
tor before  the  court.  It  would  have  provided  for  the 
enforcement  of  the  liability  of  his  securities  upon  his  bond. 
It  would  have  prescribed  the  term  of  the  court  to  which 
the  proceeding  should  have  commenced — whether  the 
monthly  or  quarterly — and  would  have  invested  the  Court 
with  the  power  to  issue  execution  against  the  executor  or 
administrator  and  his  securities;  all  of  whi(;h  essentials  are 
absent  from  the  law,  and  cannot  be  supplied  by  intend- 
ment or  implication.      The  County  Court  is  one  of  lim- 
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ited^  and  not  general  jurisdiction^  and  it  has  been  the  pol- 
icy as  well  as  the  duty  of  the  courts,  to  confine  it  to 
such  jurisdiction  as  the  Legislature  in  terms  conferred,  and 
not  to  enlarge  by  construction  a  jurisdiction  out  of  which 
much  ruinous  litigation  has  already  resulted.  See  Bond  v. 
Clay,  2  Head,  379. 

This  construction  of  the  law  is  made  conclusively  cor- 
rect by  section  2315.  Can  it  be  for  a  moment  presumed 
that  the  Legislature  intended  to  authorize  any  Court,  in 
matters  of  contest,  to  treat  as  evidence  the  ex  parte  affi- 
davit of  any  one,  however  honorable  or  reliable,  to  ascer- 
tain the  rights  of  litigant  disputants,  without  giving  the 
adversary  of  him  who  produces  such  affidavit,  the  oppor- 
tunity to  test  by  cross-examination  the  memory,  honesty 
and  means  of  knowledge  of  the  witness,  and  at  the  same 
time  allow  the  party  using  such  affidavit  to  produce  and 
rely  upon  it  at  the  trial,  without  having  first  filed  it  in  the 
cause,  or  given  his  adversary  notice  of  its  existence,  that 
he  might  be  enabled  to  explain  it  by  the  counter  affidavit 
of  the  same  party,  or  show  its  falsity  by  proof  aliunde. 
Surely,  no  law-making  power  in  this  country  ever  contem- 
plated such* doctrine;  or,  if  it  did,  it  had  no  power  for  its 
institutiop,  and  to  have  declared  it  in  plain  terms  would 
have  been  to  transcend  its  authority  and  promulgate  a 
nullity  through  the  statute  book;  it  being  the  peculiar 
theory  of  our  institutions  to  arrive  at  truth  in  all  matters 
of  disputed  or  contested  right  by  thorough  investigation, 
each  party  being  secured  in  the  inalienable  privilege  of 
testing  the  proof  for  and  against  him,  and  of  unveiling 
the  falsehood  that  may  be  attempted  to  be  practiced  upon 
him. 
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The  law  limiting  executors  and  administrators  under 
ordinary  circumstances,  to  two  years  for  the  settlement 
of  estates,  and  for  that  time  and  purpose  allowing  them 
to  retain  the  effects  of  decedents,  the  idea  then  controlling 
the  Legislature  was,  that  it  was  but  simple  justice  that 
at  the  end  of  that  period  the  persons  eventually  entitled 
to  the  residue  of  estates  after  the  payment  of  debts,  should, 
instead  of  the  representative,  have  the  use  and  profits  of 
such  remaining  estate,  upon  executing  the  refunding  bond 
directed  by  section  2316.  The  law  contemplates  the  use, 
and  not  the  absolute  ownership  of  the  fund  by  the  legatee 
or  distributee ;  such  use  to  ripen  into  absolute  ownership, 
by  the  final  settlement  of  the  estate  without  the  aid  of  the 
fund,  or  by  the  lapse  of  such  time  as  will  bar  creditors 
from  enforcing  demands  against  the  representative. 

This  view  of  the  law  and  the  purpose  of  the  Legisla- 
ture, if  it  needs  strength,  finds  it  in  sections  2295  and 
2311  of  the  Code.  The  fii-st  provides:  "After  the  lapse 
of  two  years  from  the  qualification  of  every  executor  or 
administrator,  the  Clerk  of  the  County  Court  shall  take 
and  state  his  accounts,  and  once  every  year"  thereaft;er  till 
the  administration  is  closed.'^  The  last  enacts :  "No  ex- 
ecutor or  administrator  shall  take,  hold  or  retain  in  his 
hands,  more  of  the  estate  of  the  deceased  than  amounts  to 
his  necessary  charges  and  disbursements,  and  such  debts  as 
he  shall  legally  pay  within  two  years  after  administration 
granted,  but  all  such  estate  so  remaining,  shall,  immediate- 
ly after  the  expiration  of  two  years,  be  divided  and  paid 
over  to  the  person  or  persons  to  whom  the  same  may  be 
due  by  law,  or  by  the  will  of  the  deceased.'' 

By  section  2295,  we  have  the  express  order  of  law 
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for  the  taking  and  stating  of  the  accounts  of  the  executor 
or  administrator  immediately  upon  the  expiration  of  the 
t\vo  years;  and  by  2311  the  direct  enactment  for  the  pay- 
ment, immediately,  of  the  remaining  estate  to  the  persons 
entitled;  the  language  of  all  these  several  sections  being 
capable,  by  no  construction,  of  giving  to  the  County  Court 
any  other  jurisdiction  than  that  we  have  indicated,  to  be 
exercised  in  a  summary  way.  The  word,  "summarily," 
used  in  the  statute,  should  be  construed  in  the  same 
sense  in  which  it  is  used  in  motions  against  Sheriifs, 
Clerks,  etc.,  when  the  balances  are  readily  ascertained 
from  the  record  or  execution. 

The  requirement  of  refunding  bonds  in  all  cases,  was 
suggested  by  the  fact  that  estates  are  frequently  not  wound 
up  by  executoi*s  or  administrators  for  years  after  the  ex- 
piration of  the  two  years,  because  of  the  pending  of  suits. 
The  mention  of  the  Circuit  and  Chancery  Courts  in  the 
same  sections  can  not  aflfect  the  question,  as  the  Chancery 
Court  has  jurisdiction,  independent  of  the  statute.  This 
construction  harmonizes  the  jurisdiction  of  the  different 
courts.  It  wds  intended  to  simplify  the  remedy  in  cases, 
the  justice  of  which  was  beyond  controversy,  and  that  the 
Circuit  and  County  Courts  should  have  jurisdiction  in 
cases  where  there  is  no  litigation,  to  direct  a  simple  pay- 
ment. From  the  nature  of  its  organization,  and  its  gen- 
eral and  inherent  jurisdiction,  always  exercised  by  a  court 
of  chancer)',  it  is  manifest  the  Legislature  did  not  intend 
that  cases  of  complication  and  difficulty  or  dispute  in  the 
settlement  of  estates  should  be  determined  elsewhere  than 
in  that  forum  expressly  created  and  qualified  for  that  pur- 
pose. 


JANUARY  14,  1871.  463 

Jo.  C.  Bowera  et  iiiS'  v.  P.  S,  Lester,  AdniV,  &c 

The  case  before  us  excmplilfies  and  amplifies  the  bad 
policy  of  a  liberal  or  enlarging  construction  of  statutes 
giving  jurlsdicti^on  to  County  Courts  in  matters  of  com- 
plication. Here  we  have  two  petitions  and  three  peti- 
tioners, each  claiming  a  specific  legacy;  one  that  she  is 
entitled  to  two  notes  of  two  hundred  and  fifty  dollars 
each.  The  executor  answers  that  she  is  not  entitled  to 
the  notes,  but  merely  to  the  proceeds,  or  so  much  thereof 
as  he  can  collect.  That  this  is  the  meaning  of  the  will, 
which  is  right,  or  whether  either  is,  we  arc  unable  to 
pay,  the  will  not  being  part  of  the  record  before  us.  To 
the  second  he  says,  I  must  have  cre<lits  on  your  legacy 
of  one  hundred  dollars;  and  to  the  third,  who  comes  into 
court  on  his  separate  petition,  but  asks  to  be,  and  is, 
made  party  to  the  first,  and  who  says  he  was  paid  his 
legacy  of  one  hundred  dollars  in  Confederate  money  when 
he  was  a  minor,  and  therefore  is  not  bound  by  it;  the 
executor  says  he  denies  the  minority,  and  that  petitioner's 
brother  signed  a  paper  as  his  security  that  he  would  be 
bound  by  the  payment,  and  he  asks  to  have  these  matters 
inquired  into.  Ordc^rs  of  reference  to  the  Clerk  for  ac- 
counts are  had,  but  by  some  means  unexplained,  the  two 
first  petitioners,  and  their  claims  are  lont  sight  of,  and  we 
have  before  us  only  the  party  who  is  contesting  his  age 
and    the  Confederate  money  payment    with  the   executor. 

The  proceedings  as  to  the  petitioner  before  this  court 
are  dismissed,  he  paying  his  costs,  and  the  executor  those 
of  his  answer  and  proof. 
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Fkeeman,    J.,   delivered    the  dissenting    opinions  of 
himself  and  Nicholson,  C.  J. 

A  petition  was  filed  in  the  County  Court  of  Wilson 
County,  by  Joseph  C.  Bowers  and  Wife  d  ab.' against  P.  S. 
Lester  and  H.  D.  Lester,  which  charges  that  Eli  E.  Eason 
died  in  1860;  that  he  left  a  will  which  was  duly  proven; 
that  P.  S.  Lester  was  named  executor,  and  at  June  Term, 
qualified  as  such,  with  H.  D.  Lester  as  one  of  his  securi- 
ties; that  at  July  Term,  1860,  he  presented  his  account 
of  sales,  and  efiects  that  had  come  to  his  hands  as  executor, 
amounting  to  $1,158.94,  which  was  ordered  to  be  recorded, 
as  appears  by  record  of  this  Court. 

Petitioners  then  go  on  to  state,  that  by  the  will  of  Eli 
E.  Eason,  deceased,  the  said  Nancy  D.  Bowers,  wife  of  Jos, 
C,  was  named  as  a  legatee,  and  was  to  receive  as  her 
share  of  the  estate,  two  notes  on  John  W.  Wrye,  one  for 
$250,  due  January,  1860;  and  the  other  for  a  like  sum  due 
January,  1862;  that  both  of  these  notes  went  into  the 
hands  of  said  Lester,  but  petitioners  do  not  know  what 
part  of  them  has  been  collected;  that  said  Lester  had  paid 
at  difierent  times  to  said  Nancy,  the  sum  of  $252;  and 
the  balance  due  her  remains  unpaid,  though  nearly  six 
years  have  expired  since  the  qualification  of  the  executor. 
They  further  state,  that  by  the  said  will,  petitioner,  Cas- 
sandra Eason,  who  sues  by  next  friend,  Jos.  C.  Bowers, 
was  to  receive  $100  as  her  share  of  the  estate,  yet  Lester 
had  refused  to  pay  her  anything. 

That  by  said  will,  petitioner,  Phcebe  Ellen  Bowers,  was 
to  receive  a    portion  of   the  estate  after  the  debts  were 
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paid ;  but  how  much  is  due  her  she  can  not  actually  state, 
though  she  knows  she  has  received  nothing. 

They  charge  then^  that  the  assets  of  the  estate  are 
more  than  sufficient  to  pay  all  the  debts  and  charges 
against  the  estate^  and  that  they  believe  and  charge,  that 
all  the  debts  and  charges,  and  claims  against  said  estate, 
are  long  since  paid,  and  none  now  remain  against  it  and 
that  said  Lester,  as  Executor,  is  indebted  to  them  in  the 
sums  which  they  claim  as  legatees  under  said  will. 

The  premises  considered,  they  pray  that  summons  and 
copy  issue  against  defendants,  and  that  Lester  be  required  to 
answer  the  petition  on  oath;  and  that  judgment  be  ren- 
dered against  the  said  P.  S.  Lester  and  H.  D.  Lester  for 
any  sum  which  may  appear  due  them,  and  for  such  relief 
as  will  secure  their  rights,  etc.  This  petition  was  reg- 
ularly sworn  to,  and  bond  given  for  the  prosecution  of  the 
case. 

P.  S.  Lester  filed  an  answer  to  this  petition,  in  which 
be  admitted  all  its  material  allegations,  but  insisted  that 
he  had  not  collected  the  money  on  the  Wrye  notes,  but 
was  proceeding  to  do  so  as  rapidly  as  possible. 

This  part  of  the  case  need  not  be  further  noticed,  as 
no  complaint  is  made  as  to  any  matters  arising  on  this 
petition. 

After  an  account  had  been  ordered  by  the  Court  be- 
tween Lester  and  petitioners,  W.  P.  Eason  filed  his  peti- 
tion, in  which  he  recites  the  filing  of  the  former  petition, 
and  its  statements,  and  then  goes  on  to  charge  that  pe- 
titioner was  entitled  to  a  specific  legacy  bequeathed  to  him 
by  said  will,  and  also  a  distributive  share  of  said  estate 

after  the  payment  of  the  debts  and  specific  legacies;   that 
30 
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the  assets  are  more  than  sufficient  to  satisfy  the  specific 
legacies  and  other  debts^  etc.;  that  Lester  had  put  in  an  an- 
swer to  the  first  petition,  in  which  he  had  stated  that  he  had 
paid  petitioner  the  sum  of  one  hundred  dollars.  Petitioner 
calls  on  him  to  answer  specifically  when  such  payment 
was  made,  to  file  with  the  answer  his  receipt  for  the  same, 
and  state  what  kind  of  funds  he  ])aid  the  same  in,  whether 
it  was  the  funds  of  the  estate  or  not,  and  if  so,  from  whom 
he  had  collected  it. 

He  states  further,  that  he  was  not  of  age  until  1864, 
and  had  no  regular  guardian ;  and  that  defendant  may  have 
shuffled  off  on  petitoner,  when  a  minor,  some  of  his  Con- 
federate money,  etc.  He  prays  that  he  may  be  made 
party  complainant  to  the  proceedings  of  Bowers  and  wife 
et  als.y  in  the  County  Court,  and  that  the  Court  give  him  a 
decree  for  his  legacy  of  one  hundred  dollars,  and  for  his 
distributive  share.  Process  'was  prayed  for,  and  general 
relief. 

This  petition  was  answered  by  Lester,  who  admits  that 
petitioner  was  entitled,  under  the  will,  to  ?100;  but  does 
not  admit  he  is  entitled  to  anything  else;  and  then  goes 
on  to  claim  that  he  had,  in  October,  1862,  paid  petitioner 
his  $100,  took  his  receipt  for  it,  and  files  it  with  his  an- 
swer, and  that  the  same  was  paid  in  Confederate  money 
of  his  own. 

Proof  was  taken  which  showed  that  petitioner  was  un- 
der twenty-one  years  of  age  at  the  time  of  the  payment. 

At  March  Term  of  the  Court,  1867,  the  cause  was  heard 
as  to  W.  P.  Eason,  when  the  Court  decreed  "that  W.  P. 
Eason  is  entitled  to  a  specific  legacy  under  the  will  of  E. 
Eason,  of  $100;   that  more  than  two  years  had   elapsed 
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since  the  appointment  of  Lester;  that  the  assets  of  the  es- 
tate are  more  than  sufficient  to  pay  the  debts  and  specific 
legacies  mentioned  in  the  will ;  and  that  the  $100  specific 
legacy  to  petitioner  had  not  been  paid;  it  therefore  ad- 
judged and  decreed  that  he  recover  said  $100  from  said 
Lester  and  his  security  on  his  bond^  etc.,  with  interest 
amounting  to  $36.  From  which  decree  of  the  Court  the 
said  Lester  appealed  to  this  Court. 

The  opinion  of  the  majority  of  the  Court  holds,  that 
the  County  Court  had  no  jurisdiction  over  this  case  under 
sections  2312-13-14  of  Code,  pt.  2,  tit.  3,  c.  2,  art.  17,  enti- 
tled "Distribution  of  Estates."  The  language  of  the  Code 
is,  "any  distributee  or  legatee  of  the  estate  may,  after  the  ex- 
piration of  two  years  from  the  grant  of  letters,  apply  to  the 
County,  Circuit,  or  Chancery  Court  of  the  county  or  dis- 
trict in  which  administration  was  taken  out,  to  compel  the 
payment  of  his  distributive  share  or  legacy."  "The  ap- 
plication shall  be  by  bill  or  petition,  shall  set  forth  the 
claim  of  the  applicant  as  legatee  or  distributee;  shall  al- 
lege that  the  assets  are  more  than  sufficient  to  pay  the 
debts,  charges  and  other  claims,  if  any,  entitled  to  prior- 
ity, and  be  verified  by  affidavit." 

"The  proceedings  under  such  application,  shall  be  con- 
ducted as  other  equitable  actions,  and  heard  and  deter- 
mined summarily,  as  soon  as  practicable," 

What  is  the  jurisdiction  here  conferred,  and  what  facts 
would  have  to  be  alleged  to  give  the  Court  such  juris- 
diction? 1st,  The  party  must  be  a  disbibutee  or  legatee, 
and  as  such,  entitled  to  a  legacy  or  distributive  share  of 
an  estate.  2nd,  The  proceedings  can  not  be  commenced 
until  two  years  have  expired,  after  grant  of  letters  testa- 
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mentary,  or  of  administration.  3rd,  Tlie  application  must 
be  made  to  the  County,  Circuit  or  Chancery  Court  of  the 
county  in  which  the  administration  was  granted,  and  th^ 
application  shall  be  made  to  compel  the  payment  of  the 
distributive  share  or  legacy.    See  Code,  2312. 

How  shall  the  application  be  made  ?  It  shall  be  made 
"by  bill  or  petition;  shall  set  forth  the  claim  of  the  ap- 
plicant as  legatee  or  distributee;  shall  allege  that  the  as- 
sets of  the  estate  are  more  than  suflScient  to  pay  the 
debts,  charges  and  other  claims,  if  any,  entitled  to  prior- 
ity, and  be  verified  by  aflBdavit."     Code,  2313. 

How  shall  the  proceeding  l)e  conducted?     They  shall 
be  conducted  as  other  equitable  actions,  and  be  heard  and 
determined  summarily,  as  soon  as  practicable.     Code,  2314. 
Each  one  of  the  requirements  is  complied  with  in  this 
petition.     The  executor  had  been  in  ofiBce  six  years;  had  ^ 
failed  to  pay  the  legacy  of  $100,  as  the  petition  alleges; 
the   party  claims   to  be  entitled   to   it  under  the   will  of 
defendant's   testator  as  legatee,  not  as  heir,   and   the   an- 
swer of  defendant  admits   he  was  so  entitled,  but  claims 
thai  the  executor  had  paid  it  in  October,  1862.    If  this 
is  not  a  case  under  the  statute,  taking  the  allegations  of 
the  bill   to  be  true,  then  I  am  unable  to  conceive  of  a 
case  that  would  be. 

If  a  demurrer  had  been  filed  for  want  of  jurisdiction, 
such  demurrer,  admitting  the  facts  of  the  petition,  must 
necessarily  have  been  overruled,  unless  we  hold  that  where 
every  fact  is  alleged  in  the  petition  that  the  statute  re- 
quires, the  County  Court  still  cannot  take  jurisdiction. 
In  other  words,  that  the  jurisdiction  can  not  be  sustained 
upon  the  express  allegation  of  the  iacts  required   by  the 
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statute  to  be  charged;  but  a  different  state  of  facts  is  to 
be  alleged  from  what  the  statute  requires,  in  order  to  ex- 
ercise a  statutory  jurisdiction.  This  certainly  can  not  be 
maintained.  Yet  here  is  a  petition,  alleging  all  the  stat- 
ute requires  to  give  jurisdiction,  dismissed  for  want  of 
jurisdiction. 

I  may  remark  here  that  the  same  jurisdiction  is  con- 
ferred on  the  County  Court,  the  Circuit  Court,  and  the 
Chancery  Court,  by  these  sections.  If  a  petition  or  bill 
had  been  filed  in  the  Chancery  Court,  with  the  allega- 
tions contained  in  this  petition,  would  it  not  be  held  that 
the  Chancery  Court  had  jurisdiction  of  the  case,  under 
the  statute?  If  so,  then,  by  the  same  statute,  it  is  in 
equally  clear  and  unequivocal  terms  conferred  on  the 
County  Court;  and  I  do  not  feel  at  liberty  to  say  that 
the  Court  shall  not  exercise  the  jurisdiction  couferred, 
however  unwise  I  may  think  it  was  to  give  equity  pow- 
ers to  a  tribunal  constituted  as  the  County  Court  is. 

It  is  held,  in  the  opinion  of  the  majority  of  this  Court, 
that  sections  2315  and  2316  of  the  Code  have  to  be  con- 
strued in  connection  with  the  above  sections,  giving  the 
jurisdiction  to  the  County  Court.  Section  2315  simply 
provides  that  "an  affidavit  before  a  Commissioner  of  Ten- 
nessee, or  Consul,  or  Notary  Public,  as  to  the  pedigree 
or  heirship  of  any  person,  may  be  received  as  evidence 
thereof  by  any  executor,  administrator,  or  other  person  or 
tribunal  having  the  partition  and  distribution  of  property 
or  estates.'^  I  can  see  no  possible  bearing  this  section  can 
have  on  the  question  of  jurisdiction  of  the  County  Court. 
If  it  has  any,  it  equally  bears  on  that  of  the  Circuit  Court 
or  Chancery  Court.     Besides,  it  only  provides  for  the  estab- 
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lishing  of  heirship  or  pedigree.  Such  fiict  has  always 
been  proveable  by  hearsay  testimony  of  what  parties  not 
imder  oath  had  said;  such  statements  proven^  it  is  irue^ 
to  have  been  made  by  evidence  of  witnesses  sworn.  I 
cannot  see  that  it  is  beyond  the  power  of  the  Legislature  to 
permit  it  to  be  shown  by  a  sworn  statement.  The  Code 
does  not  say  it  shall  be  conclusive^  but  may  be  received 
as  evidence.  If  the  fact  was  not  so,  then  it  could  be  the 
more  easily  met  by  contrary  proof.  But  how  can  this 
provision  for  proving  pedigree  affect  the  jurisdiction  of 
the  Court  in  case  of  a  legacy  of  specific  amount,  as  this 
is?    I  confess  I  am  unable  to  perceive  it. 

The  next  provision  is  for  giving  what  has  been  known 
in  our  law  as  a  refunding  bond,  since  the  Act  of  1789, 
c.  23,  ss.  2  and  3.  It  is  but  a  re-enactment,  substan- 
tially, of  that  statute,  and  simply  provides,  in  substance, 
that  a  legatee  or  distributee,  before  receiving  his  portion 
of  the  estate,  shall  give  a  bond,  Conditioned  "that  if  any 
debts  truly  owing  shall  be  afterwards  recovered  against 
or  otherwise  duly  appear,  said  legatee  or  distributee  shall 
refund  and  pay  his  ratable  share  of  such  debts  out  of 
the  share  so  allotted  him."  This  certainly,  to  my  mind, 
has  no  bearing  on  the  jurisdiction  of  the  County  Court. 
That  court,  as  well  as  any  other,  can  direct  such  a  bond 
to  be  taken. 

It  is  said,  however,  that  the  intention  was  merely  to 
confer  on  the  County  Court  jurisdiction  to  ascertain  from  its 
records,  returns  and  settlements  of  administration,  the  con- 
dition of  the  personal  estate  from  which  the  legacy  was 
due,  and  to  do  this  by  a  simple  calculation,  strike  the  bal- 
ance, and  see  what  was  due.     This  may  be  evidence  on 
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which  the  Court  might  act,  and  decide,  in  some  cases, 
that  a  distributive  share  was  due,  but  it  is  not  what  is 
required  by  the  Code  to  give  the  Court  jurisdiction.  In 
&ct,  in  many  cases  such  striking  of  the  balance  would 
not  show  the  distributive  share  to  be  due,  under  the  sec- 
tions of  the  Code  referred  to,  for  there  might  remain  out- 
standing debts  against  the  estate,  which  the  assets  would 
not  meet  and  pay.  Certainly  it  could  not  show  that  a 
specific  legacy  was  or  was  not  due  in  many  cases,  if  any. 
Formerly  such  legacy  might  have  been  a  negro,  or  now 
may  be  a  horse,  or  other  personal  property,  and  the  ad- 
ministrator's settlement,  at  the  end  of  two  years,  would 
not  necessarily  show  that  this  property  would  or  would 
not  be  necessary  to  pay  debts. 

As  to  the  County  Court  having  no  jurisdiction  to  con- 
strue wills,  try  questions  of  set-off,  pass  on  complicated 
accounts  between  the  administrator  and  distributees,  etc., 
suffice  it  to  say,  no  construction  of  the  will  is  sought  in 
this  case,  nor  any  question  of  the  kind  raised,  except 
what  must  be  adjudged  and  would  be  raised  in  any  case 
where  a  legacy  is  sought  to  be  recovered ;  that  is,  it  must 
be  ascertained  whether  the  party  is  entitled  to  it  under 
the  provisions  of  the  will,  unless  it  shall  be  maintained 
that  he  is  to  have  a  decree  for  it,  regardless  of  his  right 
to  it,  or  shall  only  be  entitled  to  it  under  this  statute, 
when  the  executor  admits  his  right,  and  not  otherwise. 

Neither  is  there  any  question  of  set-off  presented  in  this 
case,  nor  any  complicated  account  to  be  taken.  The  claim 
in  dispute,  and  the  sole  matter  before  us  on  this  appeal,  is 
a  single  item  of  $100;  and  so  far  from  involving  any  com- 
plication or  construction  of  the  will,  it  is  admitted  in  de- 
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fendant's  answer  that  such  a  legacy  is  given  in  the  will 
to  the  petitioner;  and  the  only  question  to  be  tried  by 
the  Court  was,  is  the  petitioner  entitled  to  a  decree  for 
its  paymeut;  or,  in  the  language  of  the  Code,  shall  the 
personal  representative  be  compelled  to  pay  it?  If  there 
can  be  an  account  of  less  complication  than  one  contain- 
ing only  a  single  item,  I  am  unable  to  conceive  how  it 
can  be. 

Again,  it  is  said,  it  was  not  intended  that  the  execu- 
tor should  answer  the  petition  for  the  purpose  of  litigating 
the  question  involved,  I  answer,  then  why  allow  him  to 
answer  at  all?  Is  the  proceeding  by  bill  or  petition  "to 
compel  the  payment  of  a  distributive  share  or  legacy,^' 
one  that  was  to  be  all  on  one  side,  that  is,  for  the  complain- 
ant, and  the  defendant  not  to  be  heard  to  litigate  the  right 
claimed,  nor  show  that  he  had  performed  the  duty  re- 
quired of  him  by  law?  Surely  this  can  not  be  the  fair 
construction  of  this  statute. 

But  again,  the  opinion  holds,  as  I  understand  it,  that 
the  executor  is  not  to  answer  and  litigate  the  complain- 
ant's claim.  I  ask  if  such  a  proceeding  would  not  be  an 
anomaly  in  our  law,  to  which  no  proceeding  known  will 
furnish  the  slightest  analogy  whereon  to  base  such  a  con- 
struction. Admit,  for  the  sake  of  argument,  that  this  is, 
as  assumed,  a  summary  proceeding,  or  was  intended  to  be 
by  the  statute,  in  any  sense  known  to  our  law;  yet  I  ap- 
prehend that  in  all  such  proceedings,  the  defendant  may 
litigate  the  matter,  and  make  his  defense  against  plaintiff's 
claim;  and  the  fact  that  such  defense  is  made,  has  never 
been  held  to  change  the  character  of  the  proceeding,  as  a 
summary   proceeding.      The    proceeding,  however,   is  not 
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called  "a  summary  proceeding''  in  the  statute^  but  it  is 
provided  it  shall  be  a  proceeding  by  "bill  or  petition,"  and 
the  case  thus  made  is  to  be  tried  as  other  equitable  ac- 
tions, and  heard  and  determined  summarily,  as  soon  as 
practicable;  that  is,  as  I  construe  it,  without  unnecessary 
delay. 

It  is  maintained  in  the  opinion  that  the  jurisdiction  is 
not  sufficiently  defined,  and  no  provision  made  for  the  en- 
forcement of  the  decree,  if  the  liability  of  the  defendant  is 
ascertained.  It  is  an  inherent  power  of  every  Court,  to 
enforce  its  jurisdiction  by  the  ordinary  process  known  to 
the  law.  This  is  an  axiom :  Deaderick  v.  Smith,  6  Hum., 
138;  Plarderff  Bank  v.  Fowlkea,  4  Sneed,  461;  5  Sneed, 
380.  As  to  provision  for  return  of  process,  and  what 
term  returnable  to,  I  find  no  difficulty.  The  Act  must 
be  construed  with  reference  to  the  well  known  organiza- 
tion of  our  County  Courts.  By  the  Code,  4180,  the 
County  Court  is  divided  into  a  Quarterly  and  a  Quorum 
Court.  The  latter  meets  every  month;  the  other  quar- 
terly. All  business  required  to  be  done  by  more  than 
three  Justices,  is  to  be  done  at  Quarterly  Sessions.  This 
jurisdiction,  then,  is  not  required  to  be  exercised  by  more 
than  three  Justices;  therefore,  may  be  done  by  the  quorum 
court.  This  meets  on  the  first  Monday  in  each  month,  and 
the  petition  is  to  be  presented  to  this  Court.  As  to  the 
objection  that  the  mode  of  proceeding  is  not  pointed  out,  it 
was  imnecessary  to  be  done  further  than  is  done.  First, 
it  is  provided  that  the  proceedings  under  this  section  are 
to  be  conducted  as  other  equitable  actions.  Second,  sec- 
tion 4196  of  Code  provides:  "The  mode  of  proceeding 
in  the   County  Court,  where    the  jurisdiction    is  concur- 
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rent  either  with  the  Circuit  or  Chancery  Court,  shall  be 
as  near  as  may  be  according  to  the  rules  and  regulations 
laid  down  for  the  conduct  of  similar  business  in  those 
Courfcs.'^  This  section  is  clear,  and  r^ulates  the  mode  of 
proceeding. 

Section  4204,  page  758,  provides  that  "the  County  Court 
is,  moreover,  in  cases  of  concurrent  jurisdiction,  vested 
with  all  the  incidental  powers  belonging  to  or  conferred 
by  law  upon  the  Court  with  which  its  jurisdiction  is  con- 
current, for  the  purpose  of  effectuating  such  jurisdiction." 
The  Court  having  jurisdiction  to  hear  and  determine  the 
case,  may  issue  all  process  that  the  Chancery  Court  can ; 
may  make  its  decree  and  issue  execution,  or  any  other  pro- 
cess necessary  to  enforce  its  decrees;  for  the  jurisdiction 
conferred  is  unquestionably  concurrent  with  the  Chan- 
cery Court,  whatever  that  jurisdiction  may  be.  Section 
2998  of  the  Code  provides  that  "all  judgments  and  de- 
decrees  of  any  of  the  judicial  tribunals  of  this  State  for 
money,  may  be  enforced  by  execution.  Section  3006  pro- 
vides for  the  issuance  of  execution  by  the  Clerk  of  the 
County  Court  in  ten  or  twenty  days. 

These  sections  provide  the  mode  of  proceeding  in 
cases  of  concurrent  jurisdiction,  and  the  mode  of  enforc- 
ing any  liability  that  may  be  ascertained  by  the  Court. 
Perhaps  it  is  proper  to  add,  that  the  other  sections  of 
the  Code  referred  to  in  the  opinion,  as  being  conclusive 
on  the  question — that  is,  those  requiring  the  personal 
representative  to  settle  at  the  end  of  two  years,  the  state- 
ment of  his  account  by  the  Clerk  of  the  County  Court, 
and  the  force  and  effect  of  such  a  settlement  in  &vor  of 
said  personal  representative,  &c., — ^have,  as  &r  as  I  can 
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see,  no  bearing  whatever  on  the  question  in  this  case. 
They  simply  define  the  duty  of  the  administrator  or  ex- 
ecutor to  settle  his  accounts,  and  pay  over  shares  of  dis- 
tributees and  legatees,  &c.;  but  how  that,  or  all  these 
provisions  referred  to,  can  possibly  show  that  the 
County  Court  did  not  have  jurisdiction  of  this  petition 
to  compel  the  payment  of  a  legacy,  I  am  unable  to 
perceive. 

For  the  reasons  stated  in  this  opinion,  I  am  reluc- 
tantly compelled  to  dissent  from  the  opinion  of  my 
brother  Judges.  I  do  not  feel  bound  to  impose  any 
limitations  on  the  jurisdiction  of  any  inferior  court,  nor 
to  enlarge  the  jurisdiction  of  any  court.  The  Consti- 
tution and  Legislature  confer  jurisdiction  on  the  courts. 
I  only  feel  bound  to  ascertain  what  it  is,  and  enforce 
it.  I  may  add,  while  this  Court  can  revise  the  ac- 
tion of  all  inferior  tribunals,  we,  at  least,  need  feel  no 
serious  uneasiness  as  to  the  extension  of  the  jurisdic- 
tion of  such  courts.  We  can  safely  leave  that  ques- 
tion where  the  Constitution  and  the  Legislature  have 
placed  it. 
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H.  D.  Lester,  Trustee,  &c.  v.  Allen  W.  Vick  et  ah. 

1.  ExEGXTTOitg.    Bofnd  of,    TrusU  of  the  will.    Under  the  Act  of  1838,  c.  Ill, 

8.  18,  the  sareties  of  an  ezecator  are  liable  for  the  performance  of  the 
trusts  created  by  the  will,  whether  such  as  relate  to  the  office  of  execu- 
tor, or  continuing  trusts  relating  to  the  preservation  and  management  of 
the  property  for  the  benefit  of  devisees  for  life,  and  remainder-men. 

2.  Same.     Will,    Loan,    Investment,    Where  a  will  directs  a  trustee  to  keep 

a  fund  loaned  out,  there  is  no  authority  for  investing  it  in  real  estate.  - 


FROM    WILSON. 


Chancery  Court  at  Lebanon,  J.  P.  Steele,  Ch.,  pre- 
siding. 

Jordan  Stokes  and  B.  J.  Tarver,  for  complainants. 
Mr.  Stokes  insisted  that  the  character  of  trustee  and 
executor  were  consistent,  and  may  coexist;  in  which  it 
differs  from  the  offices  of  executor  and  testamentary 
guardian,  the  hitter  of  which  succeeds  or  follows  the 
former;  that  this  will  does  not  separate  the  capacities 
of  trustee  and  executor.  The  words  of  the  Act  of 
1838,  c.  Ill,  s.  18,  embrace  the  case.  If  he  took 
the  fund  as  executor,  he  could  not  dischai^e  bis  sure- 
ties from  their  liability  by  a  subsequent  holding  as 
trustee:  2  Redf.  on  Wills,  p.  64,  §  13;  Hunter  \.  Bry- 
aorij  5  Gill  &  Johns,  483.  But  there  is  no  act  to 
change  the  character  of  holding:  Hill  on  Trust.,  pp. 
237,  239,  364.  He  settles  as  executor  29th  June,  1860, 
and  25th  September,  1861,  as  executor  and  trustee.  He 
loaned  the  fund,  as  executor,  up  to  May  15,  1862,  and 
left  it  so  when  he  died. 
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B.  J.  Tabyeb  cited,  on  the  accountability  of  trnstees, 
Carter  v.  RoUandy  11  Hum.,  333;  Draper  v.  Joinery  9 
Ham.,  614;  Code,  2513;  Story  Eq.,  §  1272;  3  Lead. 
Cas.  in  Eq.,  744,  m.;  2  Wms.  on  Exr's,  1539  and  n,; 
Hill  on  Trust.,  558,  top  and  n.  He  insisted  that  Gar- 
roll  V.  Boslejfy  6  Yer.,  222,  did  not  apply,  and  cited  Rosa 
V.  Wfutrtofiy  10  Yer.,  192,  as  construing  it.  Change  of 
character  of  holding,  9  Mete.,  525;  Perkins  v.  Moore, 
16  Ala.,  9.  Insisted  that  the  proof  showed  a  continued 
holding  as  executor. 

J.  W.  Head  &  Son,  for  defendants,  insisted  that  a 
party  would  be  regarded  as  holding,  as  he  ought:  Har- 
rinon  v.  Wordy  3  Dev.,  417;  Slaie  v.  Heardy  12  Mo., 
366;  Ladey  v.  Lasleyy  1  Duval,  119;  Carroll  v.  Bos- 
lejfy  6  Yer.,  222;  Drane  v.  BaylesSy  1  Hum.,  174;  2 
Hawks,  512;  19  Beav.,  409.  Probate  of  will;  accept- 
ance of  trusts:  Hill  on  Trust.,  214,  Code,  1974,  does 
not  affect  the  validity  of  acts  of  trustee,  who  does  not 
give  bond.  Change  of  character  of  holding:  Hill  oa 
Trust.,  m.  214,  215;  Knigkt  v.  IxxmiSy  3  Me.,  294; 
Wheatiey  v.  Badger^  7   Barr,  467;   2  Barr,  325. 

TuBNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  of  the  Chancellor  is  reversed. 

Jemima  Carr  died  in  Wilson  county  in  1857,  after 
having  made  a  last  will,  in  which  occurs  a  provision  in 
these  words: 

"I  direct  that  my  executor  sell  my  two  slaves, 
Amanda  and   Alexander,  which    he  may   do  at    private 
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sale,  in  order  to  secure  for  them  good  masters.  I  pre- 
fer that  they  should  select  their  masters,  provided  they 
select  men  that  will  buy  them  at  a  fair  price.  The 
proceeds  of  said  slaves,  and  the  money  I  have  at  in- 
terest, I  give  to  Dabney  Carr,  in  trust,  for  the  use  and 
benefit  of  my  said  daughter,  (referring  to  Martha  John- 
son,) and  her  children,  during  the  life  of  said  daughter, 
Martha  Johnson,  above  named. 

"In  the  execution  of  this  trust,  he  will  give  my  said 
daughter  one-half  of  the  interest,  annually,  for  her  sole 
use,  and  use  the  other  half  in  paying  for  the  schooling 
and  other  necessary  expenses  of  her  children,  during  the 
natural  life  of  said  Martha  Johnson;  and  at  her  death, 
the  whole  of  said  fund  is  to  be  equally  divided  between 
her  children  then  living,  unless  some  of  said  children 
should  die  during  her  life  time,  leaving  .children  of 
their  own.  In  that  event,  such  child  or  children  shall 
represent  the  parent  in  said  division.'* 

Dabney  Carr  was  appointed  executor  of  the  will,  and 
'qualified  and  gave  bond  at  the  October  Term,  1857,  of 
the    County  Court  for  Wilson  County. 

This  bill  is  filed  to  have  the  administrator  of  the 
estate  of  Dabney  Carr,  and  his  securities  upon  his  ex- 
ecutor's bond,  account  for  whatever  of  the  estate  of  Je- 
mima Carr  came  to  his  hands,  or  ought  to  have  come  to 
his  hands,  under  the  will. 

It  is  insisted  for  the  defendants,  that  Dabney  had 
made  his  final  settlement  as  executor,  and  had  assumed 
to  control  the  fund  as  trustee,  and  the  loss  by  him  or 
on  his  account,  if  any,  occurred  while  he  was  acting  as 
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trustee,  and  after  he  had  settled  and  ceased  to  act  as  ex- 
ecutor; therefore,  the  securities  upon  the  bond  as  executor 
are  not  liable  for  the  devastavit. 

Whether  he  was  acting  in  the  one  capacity  or  the 
other,  when  he  appropriated  or  misapplied  the  fund,  can 
make  no  difference  in  this  particular  case,  as  section  18 
of  the  Act  of  the  26th  of  January,  1838,  which  was,  at 
the  time  of  the  execution  of  the  bond,  in  force,  provided : 
"That  all  executors  hereafter  qualified,  and  their  securi- 
ties, shall  be  liable  upon  their  bonds  for  the  performance 
of  all  the  trusts  of  the  will  which  they  are  required  to 
perform,  and  all  duties  devolving  upon  them  as  execu- 
tors, as  well  in  relation  to  the  real  as  personal  estate; 
and,  in  like  manner,  administrators  hereaft^er  appointed, 
and  their  securities,  shall  be  liable  upon  their  bonds  for 
the  performance  of  all  the  trusts  and  duties  of  their  re- 
spective offices,  as  well  in  relation  to  real  as  personal 
estates;  and  such  bonds,  when  taken  in  the  forms  here- 
tofore prescribed,  shall  bind  such  executors  and  adminis- 
trators, as  herein  provided."  Nicholson's  Supplement, 
181. 

This  statute  is  broad,  comprehensive  and  explicit,  leav- 
ing>  no  place  for  the  escape  of  the  securities  under  the  de- 
fense made  in  their  answer  and   argument.^ 

By  the  bill,  we  are  asked  to  construe  the  will.  The 
provision  is  so  plain  we  can  see  no  course  for  the  trus- 
tee  to  pursue,  other  than  to  keep  the  money  at  interest, 
upon  safe  and  prompt  security,  collect  the  interest  annu- 

iflee  Ponkr  v.  Mooretj  February  26, 1871,  pott  — . 
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ally,  and  apply  it  as  directed.     There  is  no  authority  for 
its  investment  in  real  estate,  as  prayed  for. 

A  report  of  the  Clerk  and  Master  shows  the  amount 
of  money  for  which  Dabney  Carr  and  his  sureties  must 
account.     A  decree  therefor  will  be  entered  here. 

On  the  25th  of  February,  1871,  a  petition  for  re- 
hearing was  refused  in  this  cause,  and  reference  made  to 
Porter  v.  Moores,  decided  on  that  day. 


A.  S.  Rogers,  Plaintiff  in  Error,  tj.  Waman  Leftwich. 

1.  Bank  of  Tennessee.    New  iwue.    The  pajment  and  receipt  of  biUs 

or  notes  of  the  Bank  of  Tennefiaee,  isaned  after  the  6th  of  Maj,  1861, 
in  payment  of  debts,  or  in  exchange  for  other  notes  of  the  same  bank, 
issued  before  that  date,  were  not  illegal  acts,  nor  coald  the  party  re- 
ceiving the  note  regard  the  act  of  payment  or  exchange  as  a  nullity, 
and  sue  for  the  debt,  or  the  value  of  the  notes  given  in  exchange.^ 

2.  Question  Reserved.  The  Court  declines  to  express  any  opinion  on  the 

validity  of  such  new  issue. 

3.  (Constitutional  Law.    Schedule  of  1865.    Betrospective  da/uee*    The 

Schedule  to  the  Constitution  of  1865  declaring  such  new  issue  to  be 
void,  can  not  create,  by  relation,  a  right  of  action  upon  such  a  transac- 
tion perfected  before  its  passage,  and  upon  which  no  right  of  action 
accrued  when  the  &ct8  occurred. 


FROM    WHITE. 


In  the  Circuit  Court,  W.  "W.  Goodpasture,  J.,  pre- 
ftiding. 

^  See  Stcry  v.  Dobeony  ante,  29. 
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J.  H.  Savaoe^  for  plaintiff  in  error,  cited,  on  pay- 
ments in  bank  notes:  8  Yer.,  176;  Chitty  on  Bills,  331; 
2  Head,  609;  Story  on  Agency,  §  115.  Return  of:  Ch. 
on  Bills,  458,  463,  464  and  n.  If  illegal,  it  was  appa- 
rent on  the  face,  and  charged  the  plaintiff  with  notice: 
Brooms'  Legal  Maxims,  645,  657. 

S.  H.  CoLMS,  for  defendant,  insisted  that  the  new 
issue  note  was  not  illegal,  but  merely  void.  If  illegal, 
that  the  suit  was  upon  a  valid  consideration,  the  original 
debt  and  the  bank  notes  given  in  change  which  were 
legal:  Chitty  on  Contr.,  26  to  31  and  n.,  9th  Am.  ed.; 
2  Kent,  465  to  468,  and  notes. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

About  the  month  of  May,  1862,  plaintiff  in  error 
transferred  and  delivered  to  defendant  in  error,  a  note 
or  bill  of  $500,  issued  by  the  Bank  of  Tennessee  in  Oc- 
tober, 1861,  and  in  consideration  therefor,  defendant  in 
error  transferred  and  delivered  to  plaintiff  in  error  a 
promissory  note  for  $150,  owing  by  plaintiff  in  error  to 
defendant  in  error,  and  $350  in  small  notes  or  bills  of 
the  Bank  of  Tennessee,  issued  prior  to  the  6th  of  May, 
1861.  On  the  14th  of  December,  1865,  defendant  in 
error  sued  plaintiff  in  error,  in  assumpsit^  for  the  value 
of  the  $150  promissory  note  and  the  $350  in  small  bank 
bills  of  the  Bank  of  Tennessee,  upon  the  ground  that  the 
$500  bank  bill  was  illegally  issued,  and  was  null  and 
void,  as  enacted  by  the  Schedule  to  the  amended  Consti- 
tution of  1865.     The  cause  was  tried  by  a  jury  of  White 

County,  and,  under  the  charge  of  the  Circuit  Judge,  a 
31 
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judgment  was  rendered  against  the  plaintiff  in  error,  from 
which  he  has  appealed  in  error  to  this  Court. 

In  his  charge  to  the  jury,  the  Circuit  Judge  said: 
"If  you  are  satisfied  from  the  proof,  that  in  1862  the 
defendant  presented  to  Mr.  Carrick,  one  of  the  firm  of 
Waman  Leftwich,  a  ?5{)0  bill,  issued  by  the  Bank  of 
Tennessee  after  the  6th  day  of  May,  1861,  and  received 
from  Carrick,  for  the  firm,  $600  in  bills  upon  the  Bank 
of  Tennessee,  of  smaller  denomination,  in  exchange  for 
said  $500  bill,  which  bills  of  a  smaller  denomination  were 
issued  by  said  bank  before  the  6th  of  May,  1861,  and 
were  genuine,  and  said  money  so  received  by  defendant 
was  the  money  and  property  of  the  firm  of  Waman  Lefti- 
wich,  under  such  a  state  of  facts,  the  plaintiff  is  entitled 
to  recover  in  this  action  the  value  of  the  smaller  bills. 
If  the  $500  bill,  claimed  to  have  been  received  by  plain- 
tiff from  defendant,  was  issued  by  the  bank  after  the  6th 
of  May,  1861,  it  was  issued  without  authority  of  law, 
was  unconstitutional,  unlawful  and  void,  and  of  no  value, 
and  could  not  be  received  as  a  payment  on  any  debt  or 
contract;  and  if  received  in  exchange  for  genuine  bank 
bills,  the  party  so  receiving  it  may  recover  the  value  of 
the  genuine  bills  so  given  in  exchange." 

It  is  not  nece^gaiy,  for  the  determination  of  this  cause, 
that  we  should  express  any  opinion  as  to  the  legality  or 
illegality  of  the  circulation  of  the  Bank  of  Tennessee  is- 
sued after  the  6th  of  May,  1861.  Upon  the  hypothesis 
assumed  by  the  Circuit  Judge,  that  this  issue  was  ill^al, 
unconstitutional  and  void,  it  does  not  follow,  as  a  neces- 
sary consequence,  that  plaintiff  below  was  entitled  to  re- 
cover  the  value  of  the  bank   bills  given  by  him  in  ex- 
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change  for  the  $500  bill.  It  was  not  controverted  on 
the  trial  below,  that  the  $500  bill  was  genuine,  and  that 
it  was  issued  by  the  bank  and  put  into  circulation,  and 
that  the  bills  of  the  bank  issued  after  the  6th  of  Maj, 
1861,  circulated,  and  were  regarded  as  equal  in  value  to 
those  issued  before  that  date.  The  $500  bill  showed  on 
its  face  that  it  was  issued  after  the  6th  of  May,  1861.  This 
fact  was  as  patent  to  plaintiff  as  to  defendant.  There 
was  no  pretense  in  the  proof  or  otherwise,  that  plaintiff 
in  error  passed  the  bill  to  defendant  in  error  in  aid  of 
the  rebellion,  or  for  any  illegal  purpose,  but  in  an  ordi- 
nary business  transaction. 

Upon  the  authority  of  Story  v.  Dobson,^  decided  at  the 
present  term,  and  that  of  -Naff  v.  Crawford,^  decided  at 
Knoxville,  and  the  cases  cited  in  the  opinion,  we  hold 
that  the  Circuit  Judge  erred  in  charging  that  the  $500 
bill  could  not  be  received  in  payment  on  any  debt  or 
contract,  and  when  received  in  exchange  for  genuine  bank 
bills,  the  party  receiving  it  could  recover  their  value. 
The  proof  shows  that  the  bills  issued  after  the  6th  of 
May,  1861,  circulated  as  freely,  and  had  as  much  com- 
mercial value,  as  those  issued  before.  The  transaction 
was,  in  all  respects,  fair  and  legal  on  both  sides,  and  no 
liability  could  be  subsequently  created  by  the  act  of  the 
Legislature  or  the  Convention  declaring  the  issue  illegal 
and   void. 

The  judgment  below  will    be  reversed  and  the  cause 
remanded  for  a  new  trial. 

^ArUe,  29.  *  1  Heis.,  111. 
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Jane  Dean  v,  Fletcher  Snelling. 

1.  Pabtition.    Jurisdietion  of  CoujUy  Court,    The  County  Court  has  no  ju- 

risdiction of  a  case  of  partition  where  it  is  necessary  as  a  preliminaiy  to 
settle  the  title. 

2.  Jurisdiction.     Objection  to  Waiver,    The  rule  that  the  filing  of  an  an- 

swer in  the  Chancery  Court  is  a  waiver  of  objections  to  the  jurisdiction, 
to  decree  upon  matters  properly  of  legal  cognizance,  has  no  application 
to  the  jurisdiction  of  the  County  Court 

3.  Same.    Sam^    Partition.    An  answer  to  a  petition  for  partition  in  the 

County  Court,  docB  not  waive  an  objection  to  the  right  of  the  Court  to 
try  and  adjudge  title ;  but  the  petition  will  be  dismissed  at  the  hearing. 

4.  Same.  PartUionj  Title,    The  Chancery  Court  seems  to  be  an  especially 

appropriate  tribunal  to  determine  questions  of  title  preliminary  or  inci- 
dent to  partition.^ 

Cases  cited:  Y&ung  v.  Shumate,  3  Sneed,  371;  Bond  v.  CZay,  2  Head,  379, 
380;  Young  v.  Thompscm,  2  Cold.,  599,  600;  Porter  v.  Woodard,  4  Cold., 
599,  5  Cold.,  86;  WhiUock  v.  Hale,  10  Hum.,  65;  Nicely  v.  Baylea,  4  Hum., 
178;  Bruton  v.  RuOand,  3  Hum.,  436;  Butler  v.  Ktng,  2  Hay.,  122;  IVayiMjr 
V.  Brooks,  4  Hay.,  294,  Coop.  ed. 

Code  cited:  2949,  8266,  4201,  4204,4205,  4321. 


FROM    BEDFORD. 


County  Court,  before  Wm.  Galbraith,  Chm'n,  and 
J.  M.  H.  Coleman  and  John  Wilhoite,  Esqrs.,  of  the 
quorum. 

J.  A.  Warder,  for  petitioners,  cited,  Boynion  v.  Hub- 
bard,  7  Mass.,  Ill;  Davis  v.  Hayden,  9  Mass.,  514;  3d 
Washb.  on  Real  Prop.,  87,  89,  293,  302,  381,  382;  WhUs  v- 
Pidlen,  24  Pick,  324;  Fitzgerald  v.  Vestal,  4  Sneed,  258; 
Filch  V.  Filch,  8  Pick.,  480;  iSfawer  v.  Ellesheimer,  46  Barb., 
84;  Hunter  v.  Bryan,  5  Hum.,  47;    Shaw  v.  Oalbraith,  7 

^See  Code,  3277,  where  the  power  is  conferred. 
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Penn.,  Ill;  Terrett  v.  Tayfor,  9  Cranch,  53;  Adams  v.  i?o««, 

1  Verm., ;  Blanchard  v.  Brooks,  12  Pick.,  67;  Sto.  Eq., 

236;  Hicks  Ch.  Pr.,  36,  236;  Code,  2949,  3266, 4321,  4337, 
4338;  Carter  v.  Taylor,  3  Head,  30;  Groves  v.  Groves,  3 
Sneed,  187;  Lowry  v.  Naff,  4  Cold.,  370;  BuOer  v.  Sw^f,  2 
Yer.,  115;  BnUon  v.  Rutland,  3  Hum.,  435;  Nicely  v.  Boyles, 
4  Hum.,  177;  Alrnmy  v.  lEciE»,  3  Head,  39. 

H.  L.  Davidson  and  Ed.  Cooper  for  defendants. 
Mr.  Davidson  cited,  Fitzgerald  v.  Vestal,  4  Sneed,  258;  2 
Sto.  Eq.,  §§  1050,  1055,  on  the  sale  of  an  expectancy.  On 
the  eflTect  of  warranty  in  a  deed,  he  cited  Rawle  on  Cov. 
of  Title,  321,  322,  323,  330,  338,  342,  344,  and  cases  cited, 
including  Robertson  v.  Gaines,  2  Hum.,  383;  Douglass  v. 
Scott,  5  Ohio,  198;  Brown  v.  McCormick,  6  Watts,  64;  14 
J.  R.,  193:  7  Cow.,  253;  2  Smith's  Lead.  Cas.,  624;  3  Pick., 
52,  61;  12  Pick.,  47;  Shaw  v.  Galbraith,  7  Barr,  111; 
Washb.  on  Eeal  Prop.,  85 ;  Doe  v.  Presiwick,  4  Maule  & 
Selw.,  178;  8  Hum.,  551. 

Mr.  CooPEB  cited,  4  Sneed,  258;  HunJt^  v.  Bryan,  5 

Hum.,  47,  48;    Cromwell  v.    Winchester,  2  Head,  389;  2 

Washb.  on  Real  Prop.,  480,  490,  662,  673,  718,  top  p.;  1 
Sto.  Eq.,  Jur.,  §§  152,  162. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Elizabeth  Snelling,  an  idiot,  departed  this  life,  leaving 
as  her  heirs  at  law,  one  brother,  a  sister,  the  daughter  of 
a  deceased  sister,  and  the  children  of  a  deceased  brother, 
Lemuel;  and  this  petition  was  filed  in  the  Comity  Court 
of  Bedford,  by  the  said  children,  and  the  heirs  of  Lemuel, 
against  the  proper  parties,  for  a  partition  or  sale  of  the 
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tract  of  land  therein  described,  of  which  the  said  Elizabeth 
was  the  owner  at  the  time  of  her  death. 

Lemuel  Snelling  died  previously  to  his  sister  Elizabeth, 
and  it  may  be  inferred  that  her  brother  John  died  subse- 
quently. The  defendants,  who  are  the  heirs  of  John,  in- 
sist that  complainants  are  not  entitled  to  partition,  because 
they  say  that  Lemuel  Snelling,  the  father  of  petitioners, 
conveyed  his  prospective  interest  in  the  land  to  their 
father,  John  Snelling,  by  a  deed  executed  in  the  lifetime 
of  Elizabeth  Snelling,  bearing  date  28th  November,  1846, 
and  duly  registered  2nd  January,  1847,  in  the  Register's 
Office  of  Bedford  County;  and  because  they  say  further, 
that  the  County  Court  of  Bedford  had  no  jurisdiction  of 
the  petition  for  partition.  The  case  stands  on  petition 
and  answer,  from  which  it  appears  that  Harriet  Arnold, 
the  daughter  of  the  deceased  sister  of  Elizabeth  Snelling, 
whose  name,  together  with  that  of  her  husband,  James  H. 
Arnold,  was  signed  to  said  deed,  of  28th  November,  1846, 
filed  a  bill  in  the  Chancery  Court  at  Shelbyville,  and 
caused  the  deed  to  be  annulled,  as  to  her,  for  want  of  a 
privy  examination,  and  had  one-fourth  part  of  the  land 
assigned  to  her  as  her  share.  No  copy  of  said  proceedings 
in  the  Chancery  Court  is  exhibited ;  but  it  is  not  a  little 
remarkable  that  all  the  questions  between  the  tenants  in 
common  were  not  adjusted  and  full  partition  made  be- 
tween them  in  that  suit. 

Under  section  3266  of  the  Code,  the  County,  Circuit 
and  Chancery  Courts  of  this  State  have  concurrent  juris- 
diction of  partition  cases,  by  bill  or  petition ;  and  by  sec- 
tion 4201,  sub-section  fi,  it  is  provided  that  the  County 
Courts  shall  have  original   jurisdiction  of  "the  partition 
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and  distribution  of  the  estates  of  decedents  and,  for 
these  purposes,  the  power  to  sell  the  real  and  personal 
property  belonging  to  such  estates,  if  necessary  to  make 
the  partition  and  distribution,  or  if  manifestly  for  the  in- 
terest of  the  parties."  Section  2949  provides  that  '*the 
rules  of  practice  of  the  Chancery  Court,  as  prescribed 
in  chapter  3,  of  title  10,  of  this  part  of  the  Code,  will 
apply  to  all  cases  in  equity,  or  in  the  nature  of  equity,  in 
all  the  judicial  tribunals  of  this  State,  unless  otherwise 
expressly  provided."  Section  4204  declares  that  "the 
County  Court  is,  moreover,  in  case  of  concurrent  jurisdic- 
tion, vested  with  all  the  incidental  powers  belonging  to  or 
conferred  by  law  upon  the  Court  with  which  its  jurisdic- 
tion is  concurrent,  for  the  purpose  of  exercising  and  ef- 
fectuating such  jurisdiction."  Section  4321  provides  that 
"the  filing  of  an  answer  is  a  waiver  of  objection  to  the 
jurisdiction  of  the  Courts,  and  the  cause  shall  not  be  dis- 
missed, but  heard  and  determined  upon  its  merits,  al- 
though the  Court  may  be  of  opinion  that  the  matters 
complained  of  are  of  legal  cognizance." 

The  section  last  cited  is  embraced  in  pt.  3,  chapter  2,  title 
10,  of  the  Code,  and  is,  of  course,  not  referred  to  or  em- 
braced in  the  provisions  of  section  2949.  It  does  not 
authorize  a  waiver  of  the  jurisdiction  of  the  County  Court, 
but  is  confined  to  the  Chancery  Courts  alone.  Nor  can 
the  jurisdiction  of  the  County  Court  be  conferred  by  con- 
sent, or  by  the  filing  an  answer,  under  section  4204;  for 
that  section  refers  alone  to  incidental  provision  and  not  to 
the  express  power  conferring  jurisdiction  in  Chancery  by 
filing  an  answer.  Before  the  adoption  of  the  Code,  it  was 
held,  in  Young  v.  Shumate,  3  Sneed,  371,  under  the  law 
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then  in  force,  that  the  jurisdiction  of  the  County  Court, 
^though  of  an  equitable  nature,  is  very  limited  in  its  ex- 
tent; it  is  merely  what  the  statute  has  expressly  conferred, 
and  nothing  more;"  and  that  after  the  making  and  com- 
pletion of  the  sale,  its  jurisdiction  was  exhausted,  and  it  had 
no  power  to  relieve  a  purchaser  against  the  payment  of 
the  consideration  money,  and  that  he  must  resort  to  a 
court  of  equity.  After  the  enactment  of  the  Code,  as  one 
great  comprehensive  statute,  it  was  determined  in  Bond  v. 
Clay,  3  Head,  379,  380,  that  the  County  Court  has  no  ju- 
risdiction to  relieve  the  purchaser  of  land  sold  under  its 
authority,  on  the  ground  of  a  defect  of  title;  that  sections 
4204  and  4205  were  not  intended  to  confer  any  new  and 
enlarged  jurisdiction,  and  were  merely  declaratory  of  the 
law  as  it  previously  existed;  and  that  '^for  obvious  reasons, 
the  jurisdiction  is  not  to  be  extended  upon  doubtful  impli- 
cations." The  cases  of  Young  v.  Shumate,  and  Bond  v. 
Clay,  were  cited  with  approbation,  and  followed  in  Young 
V.  Thompson,  2  Cold.,  599,  ;^600;  Porter  v.  Woodard,  4 
Cold.,  599;  the  latter  case  ^being  also  reported  in  5  Cold., 
86;  Shackelford,  J.,  dissenting,  but  no  dissenting  opinion 
reported. 

We  are  content  to  follow  these  cases,  and  hold  that 
the  County  Court  has  jurisdiction  in  cases  of  partition 
and  sale,  but  not  to  any  greater  extent  than  is  specified 
in  the  cases  cited.  We  are  not,  any  more  than  our  pre- 
decessors, disposed  to  extend  the  jurisdiction  by  construc- 
tion, knowing  as  we  do  that  great  litigation  has  existed 
throughout  the  State  in  consequence  of  the  hasty,  imperfect 
and  inartificial  manner  in  which  this  jurisdiction  has  been 
exercised  in  the  division,  or  sale,  of  large  estates  belonging 
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to  minonB,  married  women,  and  others,  in  eases  where  the 
County  Courts  were  without  the  assistance  of  counsel,  or 
where  counsel  appeared  on  one  side  only.  It  is  not  to 
be  expected  that  Courts  whose  members  are,  generally, 
without  skill  or  training  in  a  knowledge  of  the  law, 
should  be  as  capable  of  exercising  jurisdiction  correctly 
as  the  Chancery  Courts,  which  are  usually  composed  of 
persons  familiar  with  legal  science  and  learned  in  equity 
jurisprudence,  although  they  are  more  capable,  from  their 
local  knowledge,  of  deciding  questions  of  county  police. 
But,  in  a  case  like  this,  even  the  Chancery  Courts  could 
not  grant  relief  without  a  waiver  of  jurisdiction,  as  it  has 
long  been  the  settled  law  of  this  State,  that  '^on  a  petition, 
or  bill,  for  the  partition  of  lands  between  joint  tenants, 
or  teuants  in  common,  a  court  of  equity  will  not  take  ju- , 
risdiction  of,  and  adjudicate  upon,  conflicting  titles:  See 
WkUlock  V.  Haie,  10  Hum.,  65;  Nicdy  v.  Boyles,  4  Hum., 
178;  Bruton  v.  Rutland,  3  Hum.,  436;  BuUer  v.  King,  2 
Hay.,  122;  Trayner  v.  Brooks,  2  Coop.  (Hay.  E.,)  427, 
foot  p. 

Here,  there  is  a  direct  conflict  of  title.  The  com- 
plainants claim  as  heirs  of  Elizabeth  Snelling  through 
their  father.  The  defendants  claim  that  the  father  di- 
vested himself  of  title  before  his  death,  and  produce  his 
deed.  The  complainants  urge  in  argument,  that  the  deed 
did  not  pass  the  title,  for  the  want  of  words  inheritance. 
The  defendants  insist  that,  upon  a  true  construction  of 
the  deed,  those  words  may  be  supplied,  and  that  the  deed, 
at  any  rate,  operates  as  an  estoppel.  The  complainants, 
by  their  counsel,  deny  this,  and  maintain  further,  that  the 
deed  under  which   defendants  claim,  was  executed  before 


490  NASHVILLE: 


Jane  Dean  v.  Fletcher  Snelling. 


the  death  of  Elizabeth  Snelling^  and  is  void  as  the  sale  of 
a  mere  possibility  in  real  estate.  And  finally,  the  defend- 
ants earnestly  maintain  that  a  sale  of  such  a  possibility  is 
valid.  Numerous  authorities  are  cited,  on  both  sides,  and 
a  case  more  unfit  for  the  exercise  of  County  Court  juris- 
diction could  scarcely  be  presented.  But,  for  the  cases 
we  have  referred  to,  we  should  say  that  the  Chancery  Court 
is,  pre-eminently,  an  appropriate  tribunal  in  which  ques- 
tions like  these  should  be  determined,^  and  that,  upon 
a  bill  filed  to  remove  a  cloud  from  the  title,  the  jurisdic- 
tion to  decree  partition  would  result  as  a  necessary  inci- 
dent. Without,  however,  deciding  that  question,  it  is  suf- 
ficient to  announce  that  this  Court  has  no  other  jurisdic- 
tion by  the  appeal  than  was  vested  in  the  County  Court, 
and  that,  as  it  appears  from  the  pleadings  that  the  title 
is  litigated,  the  bill  shall  be  dismissed  for  want  of  juris- 
diction, but  without  prejudice. 

The  decree  of  the  County  Court  will  be  reversed  for 
this  reason,  and  the  costs  in  both  Courts  be  adjudged 
against  complainants. 

^See  Code,  3277,  where  this  power  is  expressly  conferred,  in  accordance 
with  the  views  of  the  learned  Judge. 
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Nathan  Jackson  v,  Wm.  Collins,  Ex'r,  and  Cheslby 

Williams. 

1.  Conventional  Interest  Law.   Foi;feUure8  under.    The  Act  of  1859-60, 

c.  41,  declares  that  an  effort  to  take  more  than  six  per  cent,  interest  for  a 
debt  which  did  not  originate  for  money  actually  loaned,  is  unlawful, 
and  shall  operate  as  a  release  of  the  debtor  from  the  entire  amount  of 
such  debt,  &c.  This  act,  when  applied  to  a  note  given  for  principal  and 
usurious  interest,  computed  on  a  debt,  the  origin  of  which  was  loaned 
money,  does  not  operate  to  forfeit  the  original  debt,  but  only  the  debt  so 
far  as  it  originates  in  the  usury.  The  fourth  section  of  the  act  makes 
an  over-charge  of  interest  only  a  forfeiture  of  the  excess  of  interest.^ 

Case  overruled:  Turner  v.  Odumf  3  Cold.,  455,  463. 

2.  Confederate  Notes.    Payment  in.    How  valued*    A  payment  unlaw- 

fully made  in  Confederate  money,  used  by  the  payee,  will  be  allowed 
for  at  its  marketable  value  at  the  time  it  was  received. 


FROM  BEDFORD. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Shelbyville,  John  P.  Steele,  Ch.,  presiding. 

The  bill  in  this  case  was  filed  to  set  aside  a  pay- 
ment of  the  debts  mentioned  in  the  opinion,  made  in 
Confederate  Treasury  notes.  Complainant  alleged  that 
he  had  loaned  the  intestate  of  Collins,  money  equal  to 
gold  and  silver,  and  that  he  kept  it  until  the  presence 
of  the  Confederate  army  gave  him  the  opportunity  to 
force  upon  him  Confederate  currency,  "then  very  plenti- 
ful, and  of  but  little  value.''  Complainant  refused  to 
take  it,  and  the  debtor  procured  an  order,  as  follows: 

*  See  Scruggs  v.  Lustery  1  Heis.,  154. 
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"Gamp  near  Chapel  Hill,  Nov.  14,  1862. 
"Jlfr.  Natfian  Jackson: 

"Sir — It   has  been  reported  to  me  that   you 

refuse  to  take  Confederate  money  in  payment  of  debts. 
I  take  this  occasion  to  remind  you  of  general  orders  on 
this  subject,  and  of  the  penalties  attached  for  refusing 
to  take  Confederate  money.  You  must  take  this  money 
or  be  arrested  and  taken  to  the  headquarters  of  this 
department,  to  I>e  dealt  with  as  the  authorities  may  see 
proper.  I  am,  sir,  very  respectfully, 

"D.  W.  HoLMAN,  Maj.  ComV' 
The  other  facts  appear   in  the  opinion  of  the    Court 
The  decree  below  was  in  favor   of  complainant   for  the 
money   actually   loaned,    with    interest.       Defendant    ap« 
pealed. 

J.  R.  ScuDDER  and  Ed.  Cooper,  for  complainant, 
cited  Scruggs  v.  Luster,  1  Heis.,  150,  and  insisted  that  the 
interest  unlawfully  included  would  alone  be  forfeited  if 
the  proof  showed  the  facts,  citing  Sinclair  v.  Peebles,  5 
Cold.,  587.  That  the  proof  must  be  clear  and  natisfac- 
tory,  courts  being  reluctant  to  enforce  forfeitures:  Story 
£q.  Jur.,  1319;    Woods  v.  Rankin,  2  Heia,  46. 

E.  H.  EwiNG  and  H.  L.  Davidson,  for  defendants. 
Mr.  Davidson  insisted  that  the  forfeiture  was  under  the 
2d  section  of  the  Act  of  1860,  and  was  total;  citing 
Odom  V.  ISimer,  3  Cold.,  455;  Sinclair  v.  Peebles,  5  Cold., 
484. 

Mr.  EwiNG  insisted  that  the  surety  was  entitled  to 
have  the  Confederate  notes  returned.  If  used,  the  pay- 
ment was  ratified;   if  not,  should  be   returned:    2   Par- 
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sons^  Notes  and  B.^  189,  d.  i.  Confederate  notes^  of  value 
Naff  V.  Crawfordy  1  Heis.,  111.  The  surety  was  entitled 
to  notice  of  the  facts:  2  Parsons,  N.  &  B.,  198.  The 
note  was  void  under  conventional  interest  law,  2d  sec- 
tion, not  the  4th;  Turner  v.  Odom,  3  Cold.,  455;  Sin- 
clair V.  Peebles,  5  Cold.,  584.  The  surety  is  bound  only 
on  the  note,  and  could  not  be  held  on  the  original  con- 
sideration. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

It  is  not,  and  can  not  be,  seriously  controverted  in 
this  case,  that,  on  the  4th  day  of  October,  1860,  E.  P. 
Winn,  in  his  life  time,  and  the  defendant,  Williams,  ex- 
ecuted their  joint  notes  to  the  complainant,  amounting 
in  the  aggregate  to  $*^239.68 ;  that  it  was  expressed  upon 
the  face  of  said  notes,  that  they  were  to  bear  interest  at 
the  rate  of  ten  per  centum  per  annum;  that,  on  or 
about  the  14th  November,  1862,  the  complainant,  con- 
trary to  his  will,  received  Confederate  "money,"  in  pay- 
ment of  said  notes,  and  surrendered  them  to  Winn; 
and  that  the  duress  under  which  he  acted  was  the  mili- 
tary order  set  out  in  the  bill,  addressed  to  him  by  D.  W. 
Holman,  Major  commanding  the  Confederate  forces  at 
Chapel  Hill,  in  the  vicinity  of  complainant,  threatening 
him  with  arrest  and  being  taken  to  the  headquarters  of 
the  Department,  if  he  refused  to  receive  the  money; 
that  said  order  was  procured  by  Wynn,  and  delivered, 
either  by  him  or  under  his  authority,  to  complainant. 

The  propositions  principally  discussed  before  us  arise 
out  of  the  evidence  taken  in  connection  with  the  follow- 
ing statement  in  the  amended  answer:    "That,  since  the 
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last  term  of  this  Court,  they  have  discovered  that  said 
notes  were  given  in  renewal  of  preexisting  debts,  owed 
by  said  Ebenezer  P.  Wynn  to  complainant,  for  money 
loaned  at  various  times  previous  to  the  consolidation  and 
renewal  of  the  same,  in  the  Summer  or  Fall  of  1860; 
and  when  they  were  so  renewed,  there  was  included  in 
the  renewal  notes  interest  at  the  rate  of  ten  per  cent, 
per  annum,  from  the  time  of  said  several  loans;  and  the 
renewal  not>es  stipulated  on  their  face  for  the  payment,  , 
in  future,  of  ten  per  cent,  interest/^ 

The  Code,  1950,  provides  that  a  defendant  sued  for 
money  may  avoid  the  excess  over  legal  interest,  by^a  plea 
setting  forth  the  amount  of  usury;  but,  as  no  question 
has  been  raised  in  the  argument  as  to  the  want  of  a  plea, 
or  upon  the  vague  and  general  statement  in  the  answer, 
which  contains  no  description  of  the  notes  renewed,  or 
of  the  amount  of  usurious  interest,  and  does  not  even 
rely  upon  the  defense  of  usury  by  name,  or  oflfer  to  pay 
the  amount  actually  due;  we  will  proceed  to  consider  the 
case  upon  the  hypothesis  that  the  defense  is  properly 
made. 

The  proof,  as  to  the  terms  of  the  contract  between 
complainant  and  E.  P.  Wynn,  is  not  by  any  means  clear 
and  satisfactory.  It  is  shown  that  complainant  was,  and 
for  a  number  of  years  had  been,  to  some  extent,  a  money- 
lender^ One  witness  borrowed  $1,000  from  him  in 
1847,  and  paid  him  ten  per  cent.  Another  states  that 
he  borrowed  money  from  him  twice,  at  that  rate,  in 
twenty  years,  but  does  not  state  the  amount,  and  is  not 
able  to  say  whether  he  borrowed  any  when  it  was  lawful 
to  loan  at  ten  per  cent.      James  C.  Taylor  testifies  that 
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he  has  borrowed  money  from  him  at  different  timeS;  and 
always  paid  him  ten  per  cent.,  except  at  one  time,  when 
he  paid  him  six  per  cent.  William  Taylor  says  he  bor- 
rowed money  from  him  at  different  times  within  the 
last  twelve  or  fifteen  years,  and  always  paid  him  ten 
per  cent.  He  and  James  Taylor  seem,  finally,  to  have 
paid  the  complainant  in  Confederate  money.  J.  F. 
Jackson,,  a  son  of  complainant,  deposes  that  before  the 
war,  his  father  generally  charged  ten  per  cent.,  but  that 
his  rate  was  not  always  uniform,  and  depended  somewhat 
on  the  solvency  of  the  parties— sometimes  six  per  cent., 
but  most  generally  ten  per  cent.  William  Simmons  bor- 
rowed of  him  $150,  at  ten  per  cent.,  two  or  three  years 
before  the  war;  and  Isaac  Hendricks,  at  some  time  not 
fixed,  before  the  war,  executed  two  notes  at  ten  per 
cent.;  but  the  two  last  wituesses,  who  were  about  to  pay 
in  Confederate  money,  were  released  of  the  interest  or 
usury,  on  their  not  doing  so.  Thomas  L.  Hendricks 
proves  that  four  judgments  were  confessed  in  favor  of 
complainant  on  notes  renewed  at  ten  per  cent.,  in  1860, 
but  does  not  state  whether  any  usurious  interest  was  in- 
cluded in  the   notes. 

On  this  evidence,  the  greater  part  of  which  was  ob- 
jected to  when  taken  as  inadmissible,  it  may  be  re- 
marked that,  if  usury,  in  a  particular  transaction,  can  be 
proved  by  reputation,  or  by  evidence  of  other  transac- 
tions; the  evidence  shows  that  the  custom  or  usage  of  the 
complainant  was  not  uniform,  and  sheds  no  light  upon 
the  real  nature  of  the  transactions  with  E.  P.  Wynn. 
Nor  is  their  nature  clearly  shown  by  the  evidence  of 
other  witnesses.     No  witness  was  examined  who  was  pres- 
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ent  when  the  notes  were  executed.  Ely  A.  Seay^  a  blind 
man^  states  that  he  was  present,  on  three  occasions,  when 
Wynn  borrowed  money  of  complainant,  and  thinks  the 
notes  in  suit  were  executed  after  the  Conventional  In- 
terest law  was  passed,  and  on  what  he  styles  ^'a  re- 
borrowing/' but  he  details  no  particulars  of  the  contract. 
James  F.  Jackson  states  that  his  &ther  said  there  was 
$1,000  due  on  one  note,  and  $1,200  on  the  other,  when 
the  notes  were  renewed,  but  he  does  not  know  whether 
ten  per  cent,  interest  was  included.  Thomas  L.  Hendricks 
beard  the  complainant  say  that  Wynn  got  money  at  three 
or  four  different  times,  and  renewed,  '^and  put  all  in  at 
ten  per  cent.,  and  gave  Chesley  Williams  for  security, 
the  amount  due  being  over  $2,000. 

The  only  other  witness  examined  as  to  this  question, 
was  J.  W.  Wynn,  a  son  of  the  borrower,  who,  prior  to 
his  examination,  executed  a  release.  He  states  that  at 
Cole's  sale,  in  the  Fall  of  1862,  he  heard  his  father 
apply  to  complainant  for  an  extension  of  time  until  he 
could  collect,  during  the  Fall,  the  money  for  a  lot  of 
mules  he  had  sold;  that  if  he  failed  to  make  the  collec- 
tion, and  complainant  could  ^^wait  orij^  he  would  ^^renew 
the  notes,  and  pay  him  ten  per  cent,  on  the  money,  just 
as  he  had  done  since  the  first  time  he  had  borrowed 
money  from  him.''  Mr.  Jackson  told  him  that  he  would 
wait  on  him,  if  he  did  not  get  the  money,  if  he  would 
renew  the  notes,  with  the  same  security  that  he  had  on 
the  notes  before,  and  on  the  same  terms. 

Without  remarking  upon  the  last  mentioned  conver- 
sation, which  must  have  occurred  not  far  from  the  date 
of  the  military  order,  and  as  to  which   it  seems  a  little 
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strange  that  the  father  of  witness  should  desire  the  notes 
to  be  renewed,  when  Williams  was  already  security  to 
them^  and  when  he  must  have  known  that  he  could  not 
then  lawfully  charge  ten  per  cent,  on  renewal,  it  may  be 
said  that  the  evidence  is  exceedingly  defective,  in  not 
showing  how  much,  if  any,  illegal  interest  was  included 
in  the  former  notes;  or  whether  an  additional  sum  was 
loaned  upon  their  renewal;  or  whether  ten  per  cent,  was 
charged  upon  the  previous  aggregate  of  principal  and  in- 
terest, or  upon  the  interest  alone;  or  whether  the  expres- 
sion that  "he  put  all  in  at  ten  per  cent.,  and  gave  Ches- 
ley  Williams  for  security,"  meant  simply  that  he  had  re- 
newed the  former  notes  ^t  six  per  cent,  or  ten  per  cent., 
or  that  he  had  given  a  note  for  the  interest  then  due, 
or  that  the  new  note  merely,  was  to  bear  interest  at  the 
rate  of  ten  per  cent. 

We  would  hesitate  greatly  to  pronounce  a  decree  upon 
such  vague,  unsatisfactory  and  inconclusive  evidence,  de- 
claring, as  it  has  been  urged  we  should  declare,  a  for- 
feiture of  the  entire  debt.  Nor  are  we  satisfied  that  such 
a  consequence  would  necessarily  result  from  a  proper  con- 
struction of  the  Act  of  1859-60,  c.  41,  which  is  alleged 
to  have  been  repealed  soon  afterwards,  at  the  extra  ses- 
sion of  1861,  and  as  to  which  a  question  is  before  us  at 
Knoxville  in  reference  to  the  validity  of  the  repealing 
Act,  not  necessary  to  be  now  considered.  As  the  statute 
has  been  quoted  in  former  reported  cases,  and  considered 
by  us  recently  in  two  or  three  cases,  we  abstain  from 
quoting  its  provisions  at  length,  and  simply  announce 
our  conclusions  upon  the  questions  discussed  in  this  case, 

which  arey  briefly,  as  follows: 
32 
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1.  The  object  of  said  statute  was  to  relieve  the  peo- 
ple, by  making  it  the  interest  of  creditors  not  to  &ue,  and 
also  to  induce  capitalists  to  loan  their  money^  or  bring 
in  money  from  other  States  and  loan  it,  by  increasing  the 
rate  of  interest;  and,  under  the  first  section,  it  was  not 
required  that  any  other  part  of  the  agreement  should  be 
stated  upon  the  note  than  the  contract  to  pay  interest  at 
the  rate  of  ten  per  centum. 

2.  The  proviso  in  the  second  section  is,  that:  ^'It  may 
be  lawful  to  renew  debts  actually  created  for  the  loan  of 
money  at  the  rate  of  ten  per  cent,  per  annum,  but  noth- 
ing in  this  Act  shall  be  so  construed  as  to  authorize  any 
debt  or  liability,  not  i'viginating  for  money  actually  loaned, 
thus  to  be  renewed;  and  all  efforts,  by  direct  or  indirect 
means,  to  take  or  receive  a  greater  rate  of  interest  than 
six  per  cent,  per  annum,  for  any  debt,  demand  or  liabil- 
ity, the  origin  of  which  is  not  for  money  actually  loaned^ 
shall  be  deemed  unlawful,  and  shall  operate  as  a  release 
of  the  debtor  from  the  entire  amount  of  such  debt,  de- 
mand or  liability.''  See  Acts  1859-60,  p.  32,  c.  41, 
s.  2. 

Construing  this  proviso  in  the  second  section  in  con- 
nection with  the  fourth  section,  we  hold  that  it  was  law- 
ful  to  renew  notes,  executed  for  borrowed  money  either 
before  or  after  the  time  at  which  the  statute  went  into 
operation,  and  to  provide,  upon  the  face  of  the  new  notes, 
that  they  should  bear  interest  at  the  rate  of  ten  per  cent. 

It  was  implied  in  the  very  idea  of  renewal,  that  if 
the  notes  were  executed  for  borrowed  money  before  the 
law  took  effect,  the  parties  might  treat  the  interest  which 
had  accrued  at  the  time  of  renewal  at  the  rate  of  six 
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per  cent.,  and  include  it  in  the  new  note,  as  so  much  of 
the  principal,  thereafter  to  bear  interest  at  the  rate  of  ten 
per  cent,  A  debt  or  liability,  not  originaiing  for  money 
actually  loaned,  could  not  be  renewed  at  ten  per  cent.; 
and  any  effort,  directly  or  indirectly,  so  to  renew  it,  op- 
erated as  a  release  of  the  debtor,  under  the  proviso  of 
the  second  section,  from  the  entire  amount  of  the  debt, 
demand  or  liability.  But  this  forfeiture  did  not  result 
where  the  note  was  for  borrowed  money. 

3,  Under  the  fourth  section,  the  debt  is  not  forfeited 
for  taking,  or  contracting  to  receive,  more  than  ten  per 
cent,  interest  for  the  loan  or  use  of  the  money.  The  con- 
tract is  only  made  void  as  to  the  entire  interest,  where 
the  contract  is  to  take,  directly  or  indirectly,  more  than 
ten  per  cent,  for  the  loan  or  use  of  the  money.  The  case 
of  Turner  v.  Odam,  3  Cold.,  455,  463,  is  not  an  author- 
ity against  the  construction  here  given.  That  case  was 
determined  in  this  Court,  and  it  appears  from  the  record 
that  a  petition  for  rehearing  was  presented  at  the  same 
term,  and  the  cause  was  re-heard  at  the  succeeding  term,^ 
when  a  judgment  was  rendered  directly  the  reverse  of 
that  announced  in  the  opinion.  We  are  not  advised  of 
the  reasons  which  influenced  this  action  of  our  predeces- 
sors, as  we  have  been  unable  to  find  any  written  opinion 
giving  a  second  construction  to  the  statute.  But  we  are 
satisfied  that  the  conclusion  stated  in  3  Cold.,  462,  that 
the  inclusion  in  the  new  note  of  the  ten  per  cent,  interest 
which  had  previously  accrued  on  the  note  or  notes  for 
borrowed  money,  worked  a  forfeiture  of  the  entire  debt, 

^  See  4  Gold.,  xyi. 
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was  erroneous.  The  only  forfeiture  was  the  excess  of 
illegal  interest. 

In  this  view,  it  was  not  unlawful  for  the  complain- 
ant, who  had  loaned  money  to  the  defendant,  to  take  new 
notes  for  the  aggregate  amount  of  principal  and  interest 
at  six  per  cent.,  such  new  notes  bearing  interest  at  the 
rate  of  ten  per  cent.  As  his  custom  of  lending  money 
at  usurious  interest  was  not  uniform,  and  he  had  secu- 
rity from  Wynn,  the  presumption  is,  that  he  did  not 
charge  more  than  six  per  cent.,  and  this  is  not  overbal- 
anced by  the  doubtful  and  uncertain  evidence  as  to  his 
conversations. 

But,  as  it  is  in  proof  that  the  complainant  sent  the 
Confederate  money  to  the  South  by  one  of  his  sons,  and 
no  eflFort  was  made  to  return  it,  let  the  defendants  ac- 
count foT  the  amount  of  the  notes  surrendered  by  com- 
plainant, with  ten  per  cent,  interest  thereon,  up  to  the 
time  the  Confederate  money  was  paid;  and  let  the  Con- 
federate money  be  credited  at  its  then  marketable  value, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  on 
the  residue,  until  the  date  of  the  decree. 

The  Chancellor's  decree  will  be  modified  according  to 
this  opinion,  and  one-half  of  the  costs,  in  this  court  and 
the  court  below,  will  be  paid  by  the  complainant.  The 
other  half  of  the  costs  shall  be  paid  by  the  adminis- 
trator of  Wynn,  out  of  any  assets  in  his  hands,  but  if 
there  are  none,  it  shall  be  paid  by  defendant,  Williams, 
the  security. 
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1.  Contract.     Unsigned  by  <me  forty.    Effect,    A  ooYenmit  to  pay  money, 

the  prioe  of  a  negro,  signed  by  the  buyer,  containing  a  stipulation  to 
make  a  bill  of  sale  at  the  time  of  the  payment  of  the  purchase  money, 
evidently  intended  to  bind  the  sellen,  but  not  signed  by  them,  is  the 
covenant  of  the  vendee  only. 

2.  Same.    Same.    If  such  covenant  had  been  signed  by  both  parties,  it  only 

bound  the  vendor  to  make  the  bill  of  sale  when  the  money  was  paid ; 
and  so  was  not  a  dependant  covenant 

3.  Same.    DependarU  eovencmla.    If  such  covenant  were  dependant,  an  aver- 

ment of  readiness  to  perform  at  the  day,  the  power  then  existing  to 
make  an  effective  bill  of  sale  would  be  sufficient,  though  at  a  subse- 
quent time,  and  before  suit  brought^  property  in  slaves  was  destroyed  by 
the  amended  Constitution. 


FBOM   WHITE. 


Circuit  Court  at  Sparta,  W.  W.  Goodpasture,  J.,  pre- 
siding. 

E.  L.  Gardenhibe,  for  plaintiff,  cited:  On  depend- 
ant covenants:  7  Bac.  Abr.,  489;  Boon  v.  Ih/re,  8  T.  R, 
373;  1  H.  Black,  273;  1  Chitty,  349.  In  reciprocal  cov- 
enants^ one  not  a  bar  to  the  other:  2  Mod.  309;  5  Co.,  10; 
Cro.  Jaa  645;  2  Lev.,  41,  102;  Show,  391;  Comb.,  265;  7 
Bac.  Abr.,  Title  Pleadings,  B;  Nichola  v.  Rainbred^  Hob. 
88;  lb.  106;  Yelv.  134;  Mod.  62;  Roll.  R.,  336;  Ventr. 
41;  Hard.,  102;  March,  75;  Cro.  Eliz.,  137,  703;  Lev.  20, 
293;  Leon.,  186.  Construction':  2  Bac.  Abr.,  550,  576; 
lb.,  Covenant,  F;  Marvin  v.  /Stone,  2  Cow.,  781;  Pavy  v. 
Birch,  3  Miss.,  447;  Randall  v.  Chesapeake  and  Delaware 
Canal  Company,  1  Harrington,  154;  Quaehenboaa  v.  iaw- 
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singy  6  Johns.^  49,  Watch7nan  v.  Orook,  5  Gill.  &  Johns., 
239;  2  Bos.  &  Pul.,  13;  3  lb.,  565;  8  East,  80;  4  Dall., 
440;  Hoohea  v.  Swain,  Sid.,  151;  Keb.,  511,  S.  C;  2  Par. 
on  CoDtr.,  39,  41;  Kingston  v.  Preston,  1  Ch.  PL,  311,  312. 
Where  covenant  goes  to  part  of  consideration:  2  Par.  on 
Contr.,  p.  44,  n.  45,  and  the  first  four  authorities  cited. 
Loss  must  fall  on  owner:  Curd  v.  Bonner,  4  Cold.,  633. 

S.  H.  CoLMS,  for  defendant,  cited:  Ch.  on  Contr.,  9 
Am.  ed.,  m.,  pp.  635  to  638,  and  notes;  Meigs  B.,  22;  2 
Sneed,  22;  3  Hay.,  258,  263;  4  Hum.,  341,  342.  Loss  falls 
on  owner:   Young  v.  Thompson,  2  Cold.,  603. 

W.  J.  Farriss,  with  Colms,  insisted  that  the  instru- 
ment need  not  be  signed  at  the  foot,  citing:  1  Greenl.  Ev., 
§  267  to  272,  and  notes;  3  Kent,  510;  4  lb.,  515;  2  lb., 
511;  26  Wend.,  341;  18  Ves.,  183;  Chitty  on  Contr.,  13, 
356,  357,  and  note  2;  12  Johns.,  102;  Story  on  Pr.  Notes, 
§  34.  Kinds  of  Covenants:  1  Ch.  on  PI.,  321,  322,  324, 
327,  329;  4  Hum.,  468;  7  Yer.,  565;  McFadgm  v.  Eisen- 
smidt,  10  Hum.,  567;  Parker  v.  Parmele,  20  Johns.,  130; 
Smiih  V.  Woodhouse,  2  New  York  R.,  233;  Miller  v.  Drake, 
1  Caines,  45;  2  Burr.,  899;  8  East,  437;  13  East,  117;  2 
Saund.,  108;  Story  on  Sales,  p.  253;  7  Wend.,  404;  1  Pars, 
on  Contr.,  148,  449;  Chitty  on  Contr.,  638;  Dodge  v.  Cod- 
dington,  3  Johns.,  146;  Cunningham  v.  Morrell,  10  Johns., 
203;  Green  v.  Reynolds,  2  Johns.,  207;  Jones  v.  Gardner, 
10  Johns.,  266;  Stephenson  v.  Kleppinger,  5  Watts,  420. 
Sale  of  personalty  implies  warranty  of  title:  5  Hum.,  343, 
496;  on  which  trustee  is  personally  liable:  6  Yer.,  479. 
Plea  of  tender:  Code,  2926;  3  Sneed,  524;  2  Eng.  Law  and 
Eq.,  498;  2  M.  &  W.,  228;    Shep.  Touch.,  378;  2  Bro.  & 
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Bing.,  165;  2  M.  &  S.,  120.  Construction  of  contract: 
Chitty  on  Contr.,  5  Am.  ed.,  73,  76,  79,  80,  82,  83,  88. 
Property  did  not  pass:  Story  on  Sales,  274.  Contended 
that  Potter  v.  Couoardy  Meigs  R.,  22,  and  Tatum  v.  Jamesmi, 
2  Hum.,  298,  did  not  apply.  That  5  Yer.,  282;  10  Yer., 
507;  1  Hum.,  466;  2  Hay.,  66,  208,  are  cases  under  the 
registration  law. 

The  entry  setting  aside  the  judgment  of  dismissal  men- 
tioned in  the  opinion,  was  a  simple  statement  that  ^'on 
motion"  the  order  was  "set  aside,  vacated,  and  for  nothing 
held,"  without  the  usual  recital  that  it  was  for  "sufficient 
reasons  appearing,"  &c. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  action  is  brought  upon  an  instrument  in  the 
words  and  figures  following: 

"?575.00.  Twelve  months  after  date,  we  promise  to 
pay  Alexander  Officer  and  Luin  Miller,  executors  of 
Nancy  Officer,  deceased,  five  hundred  and  seventy-five  dol- 
lars, for  value  received,  for  a  negro  girl,  Martha.  But 
we  hereby  expressly  reserve  a  lien  on  said  slave  for  the 
purpose  of  securing  the  payment  of  the  purchase  money, 
at  which  time  we  agree  to  make  a  bill  of  sale  to  said  pur- 
chasers.     This  9th  of  January,  1862. 

"O.  H.  P.  Sims,  [seal.] 
*'Wm.  Glenn,    [seal.]" 

The  instrument  is  signed  only  by  the  purchasers,  who 
are  the  defiendants  in  the  cause. 

The  suit  was  instituted  on  the  22d  of  December,  1866, 
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and  the  writ  was  returnable  to  the  January  Term,  1867, 
of  the  Circuit  Court  of  White  County.  A  declaration 
was  filed  at  that  Term,  to  which  the  defendants  demurred, 
and  the  demurrer  was  sustained,  with  leave  to  file  an 
amended  declaration,  which  was  done.  To  this  amended 
declaration  there  was  also  a  demurrer  which  was  sustained, 
and  the  cause  dismissed.  On  motion  of  the  plaintiffs,  this 
latter  order  was  set  aside,  and  leave  granted  the  plaintiffs 
to  file  another  amended  declaration.  At  the  Mav  Term, 
1867,  the  second  amended  declaration  was  filed.  This 
declaration  set  out  the  instrument  sued  on,  and  concluded 
with  these  words:  "And  the  said  defendants  then  and 
there  delivered  said  writing  to  the  plaintiffs,  but  the  said 
defendants,  though  often  requested  so  to  do,  have  not  paid 
said  sum  of  money,  or  any  part  thereof,  to  the  plaintiffs, 
although  plaintiffs  aver  that  they  were  always  ready,  and 
are  now  ready  and  willing  to  make  a  bill  of  sale  to  the 
purchasers,  according  to  the  true  intent  and  meaning  of 
said  writing.  But  defendants  wholly  failed  and  refused 
to  pay  the  said  sum  of  $575;  wherefore  the  plaintiffs  say 
they  have  been  damaged  $900,  and  therefore  they  sue." 
To  this  declaration  there  was  also  a  demurrer,  which  was 
sustained;  from  which    judgment  the  plaintiff   appealed. 

The  questions  of  law  arise  upon  the  causes  of  demur- 
rer assigned,  which  are  the  following: 

1.  That  plaintiffs  aver  that  they  have  always  been 
ready  to  make  a  bill  of  sale;  but  do  not  aver  that  they 
ever  offered,  or  tendered,  or  proposed  to  make  a  bill  of 
sale,  or  notified  defendants  that  they  wanted  an  execu- 
tion of  the  contract. 


* . 
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2.  They  also  aver  that  they  are  now  ready  and  will- 
ing to  make  the  bill  of  sale,  without  averring  any  ability 
to  do  so. 

3.  They  aver  a  readiness  to  make  the  bill  of  sale 
now,  without  tendering  the  same  into  court,  which  aver- 
ment is  therefore  nugatory,  and  of  no  validity. 

4.  They  aver  that  they  are  now  ready  to  make  the 
bill  of  sale,  when  the  Court  judicially  knows  that  they 
can  not  make  a  bill  of  sale  for  any  human  being  on  this 
continent. 

5.  Nor  do  they  aver  that  they  tendered  said  bill  of 
sale  to  the  defendants,  or  offered  to  make  it  to  them, 
before  the  commencement  of  this  action. 

6.  And  they  demur  generally,  because  it  is  not  averred 
that  they  complied  with,  or  offered  to  comply  with,  their 
part  of  the  covenant,  before  bringing  this  action. 

The  issues  upon  the  demurrer  of  defendants  present 
several  questions  necessary  to  be  considered  in  the  adju- 
dication of  this  cause,  involving  the  construction  of  the 
instrument  itself  in  reference  to  the  character  of  its  cov- 
enants— whether,  upon  the  proper  interpretation  thereof, 
the  declaration  is  demurrable,  and  whether,  in  view  of 
the  great  public  events  by  which  the  title  to  slave  prop- 
erty was  extinguished,  the  loss  must  &11  upon  the  plain- 
tiffs or  the  defendants. 

The.  course  of  modern  judicial  opinion,  in  the  inter- 
pretation of  covenants,  has  been  to  resolve  all  other  rules 
into  one  of  intention.  The  artificial,  and  often  subtle 
distinctions,  upon  the  doctrine  of  mutual  or  concurrent 
covenants,  or  covenants  with  dependent  or  independent 
conditions,  must  all  be  subordinate  at  last  to  the  rule  of 
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intention/  the  only  infallible  touchstone  for  the  interpre- 
tation of  contracts. 

Does  the  instrument  sued  on  embody  concurrent  cove- 
nantS;  which  are  to  be  performed  at  the  same  time,  or 
dependent  covenants,  in  which  the  obligation  to  perform 
one  is  made  to  depend  upon  the  performance  of  the  other  ? 
The  defendants  insist  that  they  are  mutual  covenants,  or 
dependent  agreements — the  one  to  pay,  and  the  other  to 
convey  upon  payment. 

It  is  observed  in  a  note  to  the  case  of  Pordage  v. 
Cohf  1  Saund.,  320;  Comyn  on  Con,,  51,  that  "almost 
all  the  old  cases,  and  many  of  the  modern  ones,  on  this 
subject,  are  decided  upon  distinctions  so  nice  and  tech- 
nical, that  it  is  very  difficult,  if  not  impracticable,  to 
deduce  from  them  any  certain  rule  or  principle,  by  which 
it  can  be  ascertained  what  covenants  are  independent,  and 
what  dependent/^  And  it  is  stated,  as  a  doctrine  to 
which  the  courts  have  always  adhered  in  the  construction 
of  covenants,  that,  "where  the  dependence  or  independ- 
ence of  the  respective  engagements  is  only  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties, 
the  rule  is,  that,  however  the  covenants  or  promises  may 
be  transposed,  their  precedency  must  depend  upon  the 
order  of  time  in  which  the  intent  of  the  transaction  re- 
quires their  performance."  Com.  on  Con.,  51.  And,  again, 
it  is  said  that  they  are  to  be  construed  to  be  dependent 
or  independent,  not  according  to  their  arrangement  in  the 
deed,  but  according  to  the  intention  and  meaning  of  the 
parties,  and  the  order  in  which  the  several  things  are  to 
be  done,  and  technical  words  should  give  way  to  such 
intention.      2  Bac.  Ab.,  614;   7  Term  R.,   130;   8   Term 
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K.^  366.  The  familiar  example  in  the  old  authorities  is^ 
''  if  a  day  be  appointed  for  the  performance  of  the  cove- 
nant on  one  part^  and  it  is  to  happen^  or  may  happen^ 
before  the  covenant  in  the  other  part  is  to  be  performed^ 
the  covenants  are  not  dependent.  2  H.  BI.^  388;  1  East^ 
629;   2  Johns.;  272;   2  Bac.  Abr.,  Bouv.  Ed.,  614. 

This  contract  was  for  the  sale  and  purchase  of  a  slave, 
which^  it  is  stated  at  the  bar,  was,  at  the  time  of  the 
sale,  delivered  to  the  purchaser.  There  is  one  feature  in 
the  contract,  which  has  been  criticised  at  the  bar,  which 
might  render  it  very  doubtful,  aside  from  all  other  ques- 
tions, whether  it  contains  any  reciprocal  covenant  at  all. 
The  vendors  of  the  slave  have  no  where  in  the  contract 
bound  themselves  to  the  performance  of  any  of  its  cove- 
nants, by  signing  the  same>  or  otherwise.  This  might 
become  a  serious  question  in  a  court  of  law,  if  an  action 
were  possible  upon  the  alleged  covenants  of  the  plaintiffs. 
The  intention  to  create  reciprocal  obligations  is  very  man- 
ifest, and  at  the  time  this  contract  was  made,  such  an 
intention,  in  a  proper  form  of  proceeding,  might,  perhaps 
have  been  enforced.  But  can  the  defense  of  dependent 
covenants  avail  in  the  court  of  law  upon  this  instrument, 
when  the  plaintiffs  have  made  no  covenant  at  all?  The 
words,  "but  we  hereby  expressly  reserve  a  lien  on  said 
slave,  for  the  purpose  of  securing  the  payment  of  the 
purchase  money,  at  which  time  we  will  make  a  bill  of 
sale,''  unquestionably  show  that  it  was  the  purpose  of  the 
parties,  on  both  sides,  to  execute  this  instrument,  and 
bind  themselves  by  it,  but  the  defendants  only  have  done 
so.  The  case  is  presented  to  us,  then,  as  a  mere  obliga- 
tion, on  the  part  of  defendants,  to  pay  a  sum  of  money 
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for  a  consideration  which  was  then  a  good  consideration, 
and  which  continued  so  to  be  antil  after  the  maturily'  of 
said  obligation.  It  is  very  clear  that  there  was  to  be  no 
4ich  thing  as  a  mutual  dependent  covenant  for  the  pur- 
poses of  this  defense,  unless  both  sides  have  bound  them- 
selves in  such  a  way  that  actions  at  law  might  be  sus- 
tained respectively  against   them. 

But  waiving  this  question,  the  inquiry  arises  upon  the 
oonstructton  of  this  instrument:  Was  the  price  of  the 
slave  to  be  paid  first,  before  the  conveyance  or  bill  of 
sale  was  to  be  executed?  If  this  be  so,  then  the  de- 
murrer is  not  well  taken;  for  the  law  would  exact  of 
the  defendants  the  performance  of  their  contract,  or  an 
offer  to  perform  it,  before  a  breach  can  be  predicated  as 
against  the  plaintiffs.  It  is.  very  manifest  that  the  pay- 
ment of  the  price  was  the  first  thing  to  be  done.  The 
property  was  in  the  possession  of  the  purchasers.  It 
remained  to  them  to  pay  the  price,  and  then  to  demand 
the  bill  of  sale.  And  it  is  clear  that  under  this  eon- 
tract,  accompanied  by  delivety,  a  payment  of  the  prioe 
at  the  time  it  was  due  would  have  vested  the  title  with- 
out the  aid  of  a  written  conveyance.  In  this  view,  and 
according  to  the  priuciples  above  stated,  admitting  this 
to  be  a  reciprocal  covenant,  it  is  not  a  dependant  cove- 
nant, as  contemplated  in  the  defendant's  demurrer.  The 
doctrine  is   not  controverted,  that,  when   an  act  is  to  be 

done  by  the  plaintiff  betbre  the  accruing  of  the  de- 
fendant's  liability  under    his   contract,  the   plaintiff  must 

aver  in  his  declaration  and  prove,  either  his  performance 

of  such  condition,  or  an  offer  or  readiness  to  perform  it, 

which  the   defendant   rejected.      This   doctrine,  we   hold, 
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has  no  application  to  this  case^  because  there  was  no 
covenant  on  the  part  of  the  plaintiff  to  perform  any  act 
which  was  to  precede  the  payment  of  this  debt  by  the 
defendants:  2  Sneed^  562.  If  the  plaintiffs  covenanted 
to  convey  at  all,  they  did  so  upon  condition  that  defend- 
ants would  pay  the  price.  And  if  they  failed  to  do  so, 
it  was  on  account  of  the  default  of  defendants  in  not 
performing  their  precedent  covenant  to  pay  at  the  ma- 
turity of  the  note,  when  the  plaintiffs  had  it  in  their 
power  to  make  their  own  covenant  effective.  But  con- 
ceding that  the  instrument  does  embody  the  dependant 
covenant^;,  as  insisted  by  the  defendants,  the  declaration 
does  aver  a  readiness  on  the  part  of  the  plaintiff  to  per- 
form his  part  of  the  covenant  at  the  time  when  said 
purchase  money  should  have  been  paid,  and  when  he 
could  have  made  an  effective  bill  of  sale.  And  this  we 
hold  sufficient. 

The  ruling  of  the  Court,  upon  the  application  of 
plaintiff  to  set  aside  the  judgment  of  dismissal,  and  per- 
mit the  filing  of  the  second  amended  declaration,  was  the 
exercise  of  a  sound  discretion,  which  has  ample  authority 
in  our  statute  of  amendments:     Code,  869. 

The  la<^,  and  perhaps  the  main  question  intended  to 
be  raised  by  the  demurrer,  is  the  effect  of  the  destruc- 
tion of  all  rights  of  property  in  slaves  by  the  public 
events  which  followed  soon  after  the  maturity  of  the 
debt  now  sued  on.  In  the  view  we  have  taken  of  the 
instrument  in  question,  it  is  a  simple  obligation  to  pay 
money — a  unilateral  covenant  to  pay  the  price  of  a  ne- 
gro sold  and  delivered,  absolutely  and  without  condition. 
The   Court  will  take  judicial   notice  of  the  existence  of 
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the  institution  of  slavery  in  this  State  on  the  9th  of 
January^  1862^  when  this  purchase  was  made,  and  its 
existence  on  the  9th  of  January,  1863,  when  this  debt 
was  due,  and  of  the  utter  extinguishment  of  that  species 
of  property  by  the  Constitution  of  the  22d  of  February, 
1865.  This  sale  and  delivery  of  the  slave,  with  the  in- 
strument in  question,  the  only  evidence  of  the  contract 
of  the  parties,  completed  the  obligation  of  the  purchaser 
in  law  to  pay  the  price.  The  subsequent  changes  in  the 
organic  law,  by  which  that  species  of  property  was  de- 
stroyed, does  not  relieve  the  purchaser  of  the  obligation 
to  pay  the  price.  It  is  well  settled  that  in  such  case, 
the  loss  must  fall   upon   him. 

The  judgment  of  the  Circuit  Court  sustaining  the  de- 
murrer, is  reversed,  and  the  cause  remanded  for  trial 
upon  its  merits. 


W.  S.  Saylor  and  C.  C.  Cole  v.  Jas.  Stewart's  Heirs. 

1.  Champerty.    Advene  poeseseion.     Under  deene.    A  non-resident  can 

not  convey  lands,  adverselyheld  for  more  than  twelve  months,  under  a 
Chancery  decree  vesting  title. 

2.  Same.    Ejectment,    Joinder  in.     Vendor  and  vendee  ae  parties,    Flead- 

tag,    joinder,    A  vendor  in  a  deed  void  fur  champerty,  may  recover 

in  ejectment,  notwithstanding  his  deed ;  bat  if  the  vendee  join  with 

him,  and  the  declaration  contain  a  single  ooant,  the  whole  suit  will 
&il. 

Case  modified :    WiUon  v.  Nance,  11  Hqpi.,  189. 


FROM   WHITE. 


In  the  Circuit  Court,  W.  W.  GtOODPASTURE,  J.,  pre- 
siding. 
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S.  H.  CoLMS,  for  plaintiff. 

Deadebick^  J.^  delivered  the  opinion  of  the  Court. 

This  action  of  ejectment  was  commenced  in  White 
County  by  plaintiffs^  in  April^  1861^  against  James  Stew- 
art. James  Stewart  died  pending  the  suit;  and  it  was  re- 
vived against  his  heirs. 

The  land  in  controversy  was  granted  in  1849,  to  C. 
C.  Cole,  one  of  the  plaintifi&,  and  very  soon  thereafter 
he  made  a  verbal  sale  of  it  to  W.  R.  Cole,  his  brother, 
and  put  him  in  possession.  W.  R.  Cole  remained  in 
possession  until  he  was  dispossessed  by  proceedings  in 
chancery  against  him  and  Lucinda  Cole. 

In  1852,  Stephen  Cole,  professing  to  act  as  attorney 
in  fact  for  C.  C.  Cole,  made  a  deed  to  the  land  to  Lu- 
cinda. No  power  of  attorney  is  on  file,  but  the  deed  to 
Lucinda  appears  in  the  record,  as  does  also  a  deed  exe- 
cuted by  Lucinda  and  Wm.  R.  to  a  third  party,  for  ten 
acres  of  the  land,  dated  in   1854. 

In  December,  1858,  a  bill  was  filed  by  one  Grissam, 
against  Lucinda  Cole  and  W.  R.  Cole,  to  subject  the  land 
to  sale,  to  pay  a  debt  due  him  from  W.  R.  Cole,  alleg- 
ing that  the  land  was  sold  to  and  paid  for  by  him,  and 
that  the  title  was  taken  to  Lucinda  to  defraud  his  cred- 
itors. 

Upon  the  final  hearing,  the  land  was  ordered  to  be 
sold,  for  the  satisfaction  of  Grissam's  debt,  it  was  pur- 
chased by  Grissam,  a  writ  of  possession  in  his  favor  is- 
sued, and  Stewart,  by  his  direction,  was  put  in  posses- 
sion under  his  purchase,  7th  November,  1859,  and  W. 
R.  Cole  was  then  dispossessed.     C.  C.  Cole  conveyed  by 
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deed,  to  his  co-plaintiff,  Say  lor,  17th  January,  1861,  more 
than  twelve  months  after  Stewart  had  taken  possession, 
claiming  under  the  purchase  at  the  chancery  sale. 

Under  these  circumstances,  it  was  insisted  by  defend- 
ant that  W.  R,  Cole,  for  Lucinda  Cole  and  himself,  had 
held  the  possession  of  the  tract  of  land,  under  his  pur- 
chase and  her  deed  of  1852,  more  than  seven  years  ad- 
versely to  plaintiff,  and  thus  acquired  title,  which  was 
by  the  chancery  proceedings  vested  in  Grissam,  from 
whom  Stewart  held. 

The  facts  disclosed  in  the  record  show  that  C.  C. 
Cole's  sale  to  Saylor  was  champertous,  the  land  having 
been  in  the  adverse  possession  of  Stewart,  at  the  time  of 
said  sale;  and  C.  C.  Cole,  as  well  as  Saylor,  the  purchaser 
from  him,  under  the  circumstances  of  this  case,  should  be 
repelled  from  court.  C.  C.  Cole  being  a  non-resident, 
might  have  sold  the  lands,  if  it  had  been  in  the  posses- 
sion of  an  adverse  holder  without  color  of  title. 

The  declaration  contains  but  one  count,  in  the  names 
of  C.  C.  Cole  and  Saylor,  as  joint  plaintiffs.  If  the  de- 
claration had  contained  another  count,  in  the  name  of  C. 
C.  Cole  only,  the  action  might  have  been  maintained,  on 
the  authority  of  the  case  of  Wilson  et  al.  v.  Nance  et  al., 
11  Hum.,  189;  it  being  held  in  that  case,  that,  "when  a 
deed  is  declared  void  for  champerty,  the  title  remains  in 
the  grantor.'^  He  may  maintain  an  action  of  ejectment 
to  recover  the  land,  and  a  third  party  can  not  rely  upon 
the  void  deed  to  defeat  his  recovery.  But,  seeking  in  a 
single  count  to  recover  in  the  joint  names  of  the  grantor 
and  grantee,  the  champertous  contract  made  by  one  of 
the  parties,  affects  the  interest  of  both,   and  is  fatal  to 
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the  whole  suit.  3  Head,  502;  5  Hum.,  593;  Ibid,  379. 
The  Court  left  it  to  the  jury  to  determine  the  questions 
of  the  statute  of  limitations,  and  of  champerty,  who  ren- 
dered a  verdict  in  favor  of  the  defendants.  We  are  sat- 
isfied with  the  verdict,  and  affirm  the  judgment. 


Stephen    Touchstone^   Adm^r,  v.    Deborah    Touch- 
stone et  ah, 

JuBiciAL  Sale.  PurchoM  numey.  CoUeelion  htfore  due.  In  Confederate  or 
bank  notes,  LwhilUy  of  Commissioner,  A  Commiisioner  to  sell  land, 
receiving  the  amount  of  a  Bale  note  before  it  is  due,  deducting  interest, 
in  Confederate  notes  or  bank  noted,  without  an  order  of  Court  to  do 
flo,  but  by  authority  of  the  administrator,  on  whose  application  the  land 
was  sold  to  pay  debts  and  for  distribution,  held  liable  only  for  what 
he  received,  if  still  in  his  hands,  or  if  used  by  him,  for  its  market  value 
when  received. 


FROM   LINCOLN. 


Judgment  in  the  County  Court,  on  motion,  against  the 
Clerk,  as  Commissioner  to  sell  lands,  and  appeal  to  this 
Court. 

W.  F.  Kercheval  and  J.  V.  G.  Carrigan,  for 
complainants. 

John  M.  Bright,  for  "Whittington  and  sureties. 

J.  P.  DiSMUKES,  with  him,  cited  the  Code,  3610,  and 
insisted    that    no   motion   lay;    that    Whittington  sold   as 
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Clerk,  and  collected  the  money  as  agent  of  the  adminis- 
trator, and  not  as  Commissioner,  citing  Haynea  v.  Bridge, 
1  Cold.,  32;  Fondrin  v.  Planters^  Banky  7  Hum,,  447. 
That  notice  was  required,  under  the  Code,  3583  to  3602, 
more  than  six  months  having  elapsed  from  the  time  his 
liability  accrued;  that  the  judgment  was  bad,  citing 
Rucker  v.  Moore,  1  Heis.,  726;  5  Hum.,  426;  3  Hum., 
315;   3  Cold.,  219. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  original  proceedings  in  this  cause,  in  the  County 
Court  of  Lincoln,  resulted  in  a  decree  for  the  sale  of  a 
tract  of  land,  of  which  Stephen  Touchstone  died  seized. 
The  objects  of  the  sale  were  the  payment  of  debts,  and 
distribution  of  the  residue  among  his  distributees.  D. 
J.  Whittington  was  appointed  as  Clerk  and  Special  Com- 
missioner to  sell  the  land.  The  sale  was  made  on  the 
1st  of  February,  1862,  when  W.  C.  Sugg  was  the  pur- 
chaser, who  paid  in  cash  $509,  and  executed  his  three 
notes  for  $1,528,  payable  at  one,  two  and  three  years, 
with  sureties.  The  notes  were  payable  to  D.  J.  AVhit- 
tington.  Clerk  and  Special  Commissioner. 

After  the  notes  had  all  been  paid  and  taken  up  by 
Sugg,  the  purchaser,  a  motion  was  made  in  the  County 
Court  for  judgment  against  Sugg  and  his  securities,  for 
the  amount  of  the  first  note,  upon  the  ground  that  the 
note  was  paid  off  by  Sugg  in  Confederate  money.  On 
this  motion,  judgment  was  rendered  against  Sugg  and 
his  sureties  in  the  County  Court,  from  which  they  ap- 
pealed to  the  Supreme  Court.  At  the  December  Term, 
1866,  the  Supreme  Court  reversed  the  judgment,  and  dis- 
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charged  Sugg  and  his  sureties  from  liability.  In  the  de- 
cree the  Court  say:  "The  proof  shows  that  the  Clerk, 
as  Special  Commissioner,  received  payment  of  this  note, 
though  a  part  of  the  amount  paid  was  Confederate  Treas- 
ury notes.  It  was  received  voluntarily,  and  without  co- 
ercion. The  Commissioner  had  the  right  to  receive  pay- 
ment, and  it  falls  within  the  principles  of  executed  con- 
tracts; and  the  Clerk  and  Commissioner  having  received 
it  in  payment,  he  is  liable  for  the  amount,  all  other  ques- 
tions being  reserved.  The  judgment  against  Sugg  and 
his  securities  is  reversed,  and  the  cause  remanded  to  the 
County  Court  of  Lincoln  County  for  further  proceed- 
ings." 

The  cause  was  accordingly  remanded  to  the  County 
Coiurt  of  Lincoln  County,  when  a  motion  was  made  by 
Stephen  Touchstone,  administrator,  against  D.  J.  Whit- 
tington  and  his  securities  as  Special  Commissioner,  for 
the  amount  of  the  note,  and  interest.  An  issue  was  made 
up  on  this  motion,  and  upon  proof  and  report  of  the 
Clerk  and  Master,  the  County  Court  rendered  a  judg- 
ment against  Whittington  and  his  securities  for  $955. 
From  this  judgment  they  have  appealed  to  this  Court. 

Upon  the  trial  of  this  cause  in  the  County  Court,  two 
questions  were  mainly  contested — first,  whether  the  note 
was  paid  in  Confederate  Treasury  notes;  and,  second, 
whether  the  Special  Commissioner  received  the  money  of 
his  own  accord  and  upon  his  own  responsibility,  or  at 
the  request  and  upon  the  responsibility  of  the  complain- 
ant, Stephen  Touchstone  who  was  the  administrator  and 
who  had  a  right  to  control  the  fund  for  payment  of  debts 
and  for  distribution. 
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The  first  question  is  not  now  one  material  to  be  con- 
sidered. The  proof  shows  that  the  note  was  dated  Feb- 
ruary 1st,  1862,  and  was  payable  February  1st,  1863, 
bearing  interest  from  date.  The  note  was  paid  and  taken 
up  a  few  days  after  it  was  executed.  The  Commissioner 
had  no  right  to  receive  the  monej''  and  deduct  the  in- 
terest, whether  it  was  paid  in  Confederate  money  or  bank 
notes,  and  he  would  be  responsible  for  the  loss  in  either 
view.-^ 

But  the  Special  Commissioner  insists  that  he  did  not 
collect  the  note  at  all;  that  it  was  collected  from  Sugg, 
the  payor  thereof,  by  the  administrator,  through  his  at- 
torney Stephens,  and  that  it  was  deposited  by  said  attor- 
ney with  the  Commissioner,  to  be  drawn  out  and  applied 
to  the  debts  of  the  estate  as  they  might  be  presented  to 
the  attorney  for  payment;  and  he  states  that  a  portion 
of  the  deposit  was  so  drawn  out  and  applied  by  the  at- 
torney of  the  administrator,  and  with  his  approval,  and 
that  the  residue  not  so  drawn  out   is  still  in  his  hands. 

The  depositions  of  Sugg,  the  purchaser  of  the  land, 
and  Stephens,  the  attorney  of  the  com4)lainant,  were  taken. 
Sugg  proves  that  on  the  day  of  sale,  and  after  the  sale, 
Whittington  came  to  him  and  asked  him  how  much  money 
he  could  pay.  Witness  replied,  that  he  had  the  money 
ready  to  make  the  first  payment,  and  if  he  could  collect 
it  he  could  pay  that  much.  Whittington  went  off,  and 
in  a  very  short  time  Stephens  came  to  him,  and  said  that 
witness  could  pay  any  amount,  or  all  of  it,  if  he  wanted 
to  do  so.     Stephens  said  he  was  representing  the  admin* 

^See  Walkei^  v.  Walker,  4  Cold.,  310  Aoe. 
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istrator  as  his  attorney.  Witness  told  him  he  had  the 
money,  or  could  get  it,  and  would  meet  him  in  Fayette- 
ville  any  day,  and  pay  the  money.  Witness  met  Ste- 
phens in  Fayetteville,  and  agreed  to  pay  off  the  first 
note,  if  he  would  deduct  the  interest  at  six  per  cent,  for 
one  year,  and  Stephens  agreed  to  do  it,  whereupon  wit- 
ness paid  the  money  to  Stephens,  and  he  gave  witness 
up  his  note.  Witness  was  not  satisfied  what  sort  of  money 
he  paid,  but  that  it  was  current  money,  and  such  as  they 
were  willing  to  take. 

Stephens  proves  that  he  was  one  of  the  attorneys  who 
filed  the  bill  for  the  sale  of  the  land;  that  the  adminis- 
trator, (complainant,  Stephen  Touchstone,  Jr.,)  requested 
witness,  when  he  left  here,  to  act  as  his  agent,  and  re- 
quested that  if  any  money  for  the  land  was  paid  into 
court,  to  draw  it  out  and  apply  it  to  the  payment  of  the 
debts.  Witness  has  no  recollection  of  any  conversation, 
about  the  time  of  the  sale,  about  a  cash  payment;  but  he 
says  that  on  the  day  of  the  sale  Whittington  came  to 
him,  and  said  Sugg  wanted  to  pay  the  first  payment  on 
the  land,  if  the  interest  could  be  deducted.  Witness  re- 
plied that  he  did  not  know  whether  the  interest  could 
be  deducted  or  not;  that  the  administrator  had  requested 
him  to  get  the  money  and  pay  it  out,  and  that  the  ad- 
ministrator had  paid  some  out  of  his  own  pocket,  and 
wanted  to  repay  himself,  as  well  as  pay  the  debts.  Wit- 
ness soon  afterwards  met  with  Whittington  and  Sugg, 
when  about  the  same  conversation  occurred.  Witness 
proved,  further,  that  he  told  Sugg  and  Whittington  that 
he  would   apply  to  the   County  Court,   for  an   order  for 
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Whittington  to  receive  the  money  minus  the  interest; 
that  he  made  the  application  for  the  order,  which  was 
refused.  Soon  after,  witness,  Sugg  and  Whittington  had 
a  conversation,  when  the  result  was,  Whittington  agreed 
to  receive  the  money  minus  the  interest,  witness  having 
said  to  Whittington  there  would  be  no  difficulty  about 
it,  as  the  debts  were  drawing  interest,  and  witness  told 
Whittington  he  would  draw  the  money  from  him  as  it 
was  needed  to  pay  the  debts.  Witness  said,  further,  Sugg 
wanted  to  pay  the  money,  Whittington  seemed  anxious 
to  receive  it,  and  witness  was  anxious  to  get  it  and  pay 
the  debts.  Witness  has  no  recollection  of  Sugg  paying 
the  money  to  him.  Witness  received  a  letter  from  the 
administrator  before  the  sale,  requesting  him  to  draw  out 
any  money  that  might  be  paid  in,  and  pay  the  debts. 
Witness  mentioned  to  Whittington  that  the  administrator 
was  anxious  to  get  money  to  pay  the  debts. 

The  only  material  discrepancy  between  these  two  wit- 
nesses is  as  to  the  person  to  whom  Sugg  paid  the  money. 
Sugg  says  positively  that  he  paid  it  to  Stephens,  and 
took  up  his  note  from  Stephens.  On  the  contrary,  Ste- 
phens says  Sugg  paid  no  money  to  him  as  agent  of  the 
administrator.  If  it  were  necessary  to  determine  between 
these  witnesses,  as  to  the  credit  to  which  they  are  en- 
titled, we  should  be  inclined  to  hold  that  more  credit  is 
to  be  given  to  Sugg  than  to  Stephens.  Sugg^s  evidence 
is  affirmative  and  positive;  besides,  he  is  entirely  disin- 
terested, this  Court  having  discharged  him  from  his  lia- 
bility. Stephens  denies  receiving  the  money  as  agent  of 
the  administrator.      This   is   not  a  full   and  positive  de- 
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nial  of  having  received  it  at  all.  Besides,  Stephens  was 
directly  interested  in  making  Whittington  liable,  other- 
wise he  might  be  held  responsible  himself. 

But,  without  relying  specially  on  this  proof,  it  is  ap- 
parent that  the  money  was  paid  by  Sugg,  with  the  full 
concurrence  of  Stephens,  the  attorney  of  the  administrator. 
It  does  appear  from  Stephens^  evidence  that  Whittington 
was  anxious  that  the  arrangement  should  be  made  for 
the  payment  of  the  money,  but  he  also  proves  that  he 
had  informed  Whittington  that  the  administrator  wa.«5 
anxious  fQr  the  payment  of  the  money.  This  information 
may  account  for  the  interest  taken  by  Whittington,  in 
effecting  the  arrangement  between  Sugg  and  Stephens. 
But,  beyond  all  this,  the  administrator  files  his  petition 
on  oath  for  judgment  against  Whittington,  and  in  this 
he  denies  that  he  instructed  Whittington  to  receive  Con- 
federate money,  or  that  his  instructions  had  reference  to 
any  specific  kind  of  money.  But  he  does  not  deny  that 
he  had  given  his  attorney  directions  to  receive  payment 
for  the  land ;  his  denial  is  confined  to  the  question  whether 
his  instructions  limited  his  attorney  to  the  receipt  of  any 
specific  kind  of  currency.  From  which,  together  with  the 
proof  of  Stephens,  it  is  clear  that  Whittingtim  was  fully 
authorized  by  the  administrator  to  receive  payment  of  the 
first  note  in  advance  of  its  maturity. 

The  only  question  remaining,  is,  whether  Whittington 
was  authorized  to  receive  in  payment  Confederate  money, 
or  anything  but  gold  and  silver.^  It  is  fully  proved  by 
Sugg  and  Stephens,  that  Whittington  received  such  money 

*See  DiUard  v.  Jarretf  Naahville,  January  28,  1871;  Matthews  v.  Tfionip- 
sotif  January  zd,  1871. 
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in  payment  of  the  first  note  as  was  satisfactory  to  Ste- 
phens, the  agent  and  attorney  of  the  administrator,  and 
that  he  received  it  with  the  ftill  approbation  of  Stephens, 
if,  in  fact,  he  did  not  receive  it  from  Stephens  himself. 
It  is  further  proved,  that  a  portion  of  the  money  was 
drawn  from  Whittinglon  by  Stephens,  and  used  in  pay- 
ing the  debts  of  the  estate,  and  that  the  administrator 
acquiesced  in  and  ratified  the  acts  of  his  agent  and  attor- 
ney in  so  doing.  There  is  no  evidence  that  the  admin- 
istrator objected  to,  or  was  dissatisfied  with  the  conduct 
of  Whittington,  in  receiving  the  Confederate  money  or 
bank  notes,  until  several  years  after  the  same  was  re- 
ceived. From  all  which,  the  Court  is  satisfied  that  the 
Clerk  and  Special  Commissioner  received  the  money  on 
the  first  note  for  the  land,  in  pursuance  of  the  instruc- 
tions of  the  administrator  given  to  his  agent  and  attorney, 
and  that  the  act  of  the  Clerk  and  Commissioner,  in  re- 
ceiving the  Confederate  money  or  bank  notes,  was  sanc- 
tioned and  approved  at  the  time  by  the  agent  and  attor- 
ney of  the  administrator,  and  was  afterwards  acquiesced 
in  and  ratified  by  him. 

The  Court  is,  ^  therefore,  of  opinion  that  no  liability 
rests  upon  the  Clerk  and  Special  Commissioner  and  his 
securities  for  improperly  receiving  the  payment  of  the 
first  note  of  Sugg.  But  that  Whittington  is  bound  to 
liand  over  to  the  administrator  of  Touchstone,  so  much 
of  said  first  payment  as  he  had  not  properly  disbursed, 
and  as  remains  in  kind  in  his  hands;  and  if  the  same 
does  not  remain  in  kind  in  liis  hands,  he  is  liable  to  ac- 
count for  its  marketable  value  at  the  time  when  received. 
And  as  it  does   not  clearly  appear  in  what  currency  the 
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first  note  was  paid,  the  same  will  be  inquired  into  by 
the  Clerk  and  Master,  and  reported  upon,  both  as  to  the 
kind  of  currency  received,  and  the  marketable  value  at 
the  time  received.  This  inquiry  and  report  will  not  be 
made,  if  it  is  made  to  appear  that  Whittington  still  has 
on  hands  the  same  currency  received  by  him. 

The  decree  below  will  be  reversed,  and  modified  as 
indicated,  and  the  cause  remanded,  to  be  proceeded  in  as 
herein  directed.  The  costs  of  this  Court  will  be  equally 
divided  between  complainants  and  defendants;  the  costs 
of  the  Court  below  will    be  adjudged  by  the  Chancellor. 


John  A.  Johnson  et  aU  v.  Lucy  Johnson  et  als. 

1.  Record.    Signing  minutea.    The  minutes  of  a  Court,  not  signed,  have 

no  force. 

2.  Judicial  Sale.     Of  penanalty.    For  distrihutwn.     Confirmation.    Upon 

a  sale  of  Rlavea,  made  for  distribution  of  the  proceeds  to  the  distribu- 
tees, under  the  orders  of  a  County  Court,  the  sale  was  not  binding  until 
confirmation.  Tlie  title  did  not  pass  to  the  purchaser,  and  the  property 
was  not  at  the  purchaser's  risk. 

3.  Same.     Delivery,     Surety.    How  affected  by  act  of  principal.    If  delivery 

lA  material  to  the  risk,  the  election  of  the  purchaser  to  take  possession 
and  assume  the  risk,  could  not  fix  the  liability  of  his  sureties  for  the 
price,  unless  they  assented  to  his  act. 

4.  Same.    Po8se8»i<m.    How  construed.    Where  one  of  three  ourchasers  of 

slaves  was  administrator,  and  all  were  distributees,  and  they  had  pos- 
session of  all  the  slaves  after  the  sale,  and  the  administrator  took  them 
South  for  preservation  during  the  war,  with  the  consent  of  another  one 
of  the  purchasers,  but  it  did  not  appear  whether  they  held  them  as 
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purchasers  or  as  distributees,  it  was  held  that  this  did  not  bind  them, 
as  purchasers,  to  the  loss  of  the  property,  or  to  the  consequences  of  a 
conversion. 

5.  Emancipation.     Time  of.    Emancipation  took  place  in  February,  1865, 

by  the  Act  of  the  State  Government. 

6.  Slaves.    Passed  to  d^ttribtUee,  not  to  administrator.    From  the  passage  of 

the  Act  of  1827,  c.  61,  Ck)de,  2246,  it  was  held  that  the  title  to  slaves 
vested  in  the  distributees  or  legatees,  and  not  in  the  administrator  or 
executor,  as  it  did  before  that  Act. 

Cases  cited :    1  Sneed,  365;  2  Sneed,  468;  3  Head,  698;  Childjsn  v.  HwU 
2  Swan,  487. 

Cases  reviewed :   Shaw  v.  Smithy  9  Yer.,  97;  Poller  v.  Coward^  Meigs,  22; 
Newman  v.  Sloan,  5  Cold.,  390;  PoUc  v.  Pledge,  5  Cold.,  384. 


FROM   LINCOLN. 


Writs  of  error  to  the  Chancery  Court  at  Fayetteville, 
to  reverse  a  decree  of  John  P.  Steele,  Ch. 

A.  S.  Marks,  for  complainants,  cited  Brown  v.  Bibb, 

2  Cold.,  439;  EUiot  v.  Holder,  3  Head,  698;  EUiot  v. 
Cochran,  2  Sneed,  470;  Savage  v.  -Hafe,  1  Sneed,  365, 
to  show  that  slaves  descended  to  the  distributees.  The 
holder  must  bear  the  loss  of  property:  Lee  v.  Cone,  4 
Cold.,  395;  Oii^d  v.  Bonner,  lb.,  632;  Graves  v.  Keaton, 

3  Cold.,  8;  Young  v.  Thompson,  2  Cold.,  596.  Title  does 
not  pass  by  judicial  sale  before  confirmation:  Graves  v. 
Keaion^  3  Cold.,  8;  Young  v.  T/iompson,  2  Cold.,  596; 
Barton  v.  Trent j  3  Head,  168;  Bond  v.  Clay,  2  Head, 
379;  Houston  v.  Aycock,  5  Sneed,  411;  Jones  v.  Walkup, 
5  Sneed,  135;  McMinn  v.  Fhipps,  3  Sneed,  196;  Wd}ster 
v.  Hill,  3  Sneed,  333;  Young  v.  Shumate,  3  Sneed,  369; 
Horn  v.  Denton,  2  Sneed,  125;  Pearson  v.  Johnson,  2 
Sneed,  580;  Childress  v.  Hu7i,  2  Swan,  489;  Pickins  v. 
Reed,  1  Swan,  80;   Wheatly  v.  Harvey,  1  Swan,  484;  Mor- 
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ton  V.  Sloan  J  11  Hum.^  278;  Mann  v.  McDonald,  10  Hum., 
275;  Owen  v.  Oweny  5  Hum.,  352;  Wood  v.  Morgan,  4 
Hum.,  371;  Henderson  v.  Lowry,  5  Yer.,  240;  Loiory  v. 
McDermoU,  5  Yer.,  225.  He  commented  on  Potter  v. 
Coward,  Meigs,  26,  and  Poflfc  v.  Pledge,  5  Cold.,  384. 

John  M.  Bright,  for  the  defendantfi,  to  show  that 
title  passed  by  delivery,  at  common  law,  cited  Bl.  Com. 
So  as  to  slaves  in  N.  C:  2  Hay,  62,  63;  2  Dev.,  326. 
So  as  to  slaves  in  Tennessee:  2  Meigs'  I^ig*;  Cains  v. 
Marley,  2  Yer.,  582;  Davis  v.  MUcheU,  5  Yer.,  282;  Wil- 
Hams  v.  Wofton,  8  Yer.,  387;  Taium  v.  Jamison,  2  Hum., 
298.  So  as  to  SherifiF's  sales:  Shaw  v.  Smith,  9  Yer,, 
100;  and  sales  by  administrators :  Potter  v.  Coward,  Meigs, 
24;  Gupton  v.  McOavley,  3  Hum.,  468;  and  Chancery 
sales:  Curd  v.  Bonner,  4  Cold.,  641;  Newman  v.  Shan, 
5  Cold.,  390;  PoZik  v.  Pfed^re,  5  Cold.,  384;  Glares  v. 
Keaton,  3  Cold.,  11.  On  the  liability  of  sureties,  that  all 
are  principals  as  to  payee:  Nichol  v.  White,  4  Hay.,  257, 
259;  3  Cold.,  305;  6  Yer.,  418,  424.  Relief  of  sureties:  2 
Meigs*  I^ig'j  9^3,  986.  As  to  lien,  he  cited  Gambling  v. 
Read,  Meigs,  281. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  December,  1862,  Lucy  Johnson  and  others  filed 
their  bill  in  the  County  Court  at  Fayetteville,  against 
the  other  heirs  and  distributees  of  Agnes  Johnson,  de- 
ceased, for  the  purpose  of  procuring  the  sale  of  a  num- 
ber of  slaves,  which  had  belonged  to  Agnes  Johnson, 
deceased.  The  object  of  the  sale  was,  that  the  proceeds 
might  be  partitioned  amongst  the  distributees.  A  decree 
of  sale  was  made,  by  which  the  Clerk  and  Master  was 
ordered  to  sell  the  slaves  on  a  credit  of  twelve  months. 
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taking  notcs^  with  security,  for  all  the  purchase  money, 
except  five  per  cent,  on  the  amount,  and  retaining  a  lien 
for  the  purchase  money.  The  slaves  were  sold,  and  John 
A.  Johnson,  C.  M.  Johnson  and  Moses  Cruse,  three  of 
the  distributees,  purchased  four  of  the  slaves  at  the  price 
of  $3,580,  paying  $179  in  cash,  and  giving  their  notes, 
with  A.  H.  Eddy  and  S.  S.  Alexander  as  securities. 
The  Clerk  and  Master  made  out  a  report  of  the  sale, 
and  returned  it  to  the  June  Term,  1863,  of  the  County 
Couri,^  but  the  minutes  of  that  term  of  the  Court  were 
never  signed  by  the  Court,  and  hence  the  report  of  sale 
was  never  confirmed. 

Some  time  after  the  sale,  John  A.  Johnson,  with  the 
knowledge  and  consent  of  C.  M.  Johnson,  took  the  slaves 
South,  where  they  were  kept  until  after  the  close  of  the 
war,  when  they  were  brought  back  to  Tennessee.  In 
the  meantime,  they  had  been  emancipated  by  the  act  of 
the  Government. 

The  bill  in  this  cause  was  filed  by  the  purchasers  of 
the  slaves,  together  with  their  securities,  against  the  other 
distributees  of  Agnes  Johnson,  deceased,  setting  forth  the 
foregoing  facts,  and  alleging  that  as  the  sale  was  never 
confirmed  by  the  Court,  the  purchasers  got  no  title,  and 
praying  that  the  notes  for  the  purchase  money  be  deliv- 
ered up  and  canceled. 

The  defendants  answer,  and  admit  most  of  the  allega- 
tions in  the  bill,  but  insist  that  if  complainants  got  no 
title  to  the  slaves,  yet  they  ought  to  be  responsible,  for 
the  reason  that  they  carried  the  slaves  to  the  South,  and 
tliereby  made   themselves   liable  for  a  conversion.      It   is 

'An  entry  of  confirmation  was  pat  on  the  minute  book. — Rep. 
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neither  stated  in  the  answer,  nor  proven,  that  the  slaves 
were  delivered  to  complainants  when  they  executed  their 
notes  for  them;  nor  is  it  insisted  in  the  answer  that  the 
title  was  vested  in  the  purchasers  by  virtue  of  the  sale 
by  the  Clerk  and  Master,  but  it  is  insisted  that  if  the 
title  did  not  pass,  complainants  are  liable  for  a  conver- 
sion of  the  slaves. 

The  only  proof  in  the  cause  is  found  in  the  following 
agri«d  facts:  "That  John  A.  Johnson,  with  others,  be- 
came the  purchasers  of  the  negroes  mentioned  in  this 
cause,  and  that  about  the  last  of  July,  1863,  when  Bragg^s 
forces  were  leaving  the  State  of  Tennessee,  and  the  Fed- 
erals advaujcing,  John  A.  Johnson,  of  his  own  will,  and 
by  the  consent  and  advice  of  C.  M.  Johnson,  one  of  the 
joint  purchasers  of  said  negroes,  removed  them  from  the 
State  of  Tennessee  to  the  State  of  Alabama,  and  that  in 
1865,  after  the  surrender  and  the  close  of  the  war,  said 
negroes  were  brought  back  to  Tennessee  by  said  John 
A.  Johnson."  It  was  further  agreed,  that  John  A.  John- 
son was  administrator  of  Agnes  Johnson. 

The  question  to  be  decided  upon  these  facts,  and  upon 
the  allegations  in  the  bill,  and  the  statements  in  the  an- 
swer, is,  upon  whom  does  the  loss  of  the  slaves  fall — 
upon  the  three  distributees,  who  were  purchasers  at  the 
Master's  sale,  or  upon  all  the  distributees? 

It  has  been  uniformly  determined  that  the  loss,  in 
such  a  case  as  this,  must  fall  upon  those  who  were  the 
owners  of  the  property  at  the  time  the  loss  occurred. 
In  this  case,  the  loss  occurred  when  negroes  ceased  to 
be  property,  by  virtue  of  the  act  of  the  Government  of 
the  State  in  February,  1865.     We  are  to  inquire,  there- 
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fore,  in  Whom  was  the  legal  title  to  the  slaves  in   Feb- 
ruary, 1865? 

It  is  well  settled,  that,  since  the  Act  of  1827,  c.  61, 
and  the  Code,  2246,  the  title  to  slaves  vested  directly  in 
the  distributees  of  an  intestate,  or  the  legatees  of  a  tes- 
tator, and  not  in  the  administrator  or  executor,  as  it  did 
prior  to  that  Act.  The  personal  representative,  however, 
held  the  slaves,  subject  to  be  made  liable  for  the  debts 
of  the  intestate  or  testator,  according  to  the  provisions  of 
that  Act,  and  the  Code.  1  Sneed,  365;  2  Sneed,  468;  3 
Head,  698. 

The  proper  proceedings  were  had, 'under  the  Act  of 
1827,  and  the  Code,  2246,  for  the  sal^  of  the  negroes  of 
Agnes  Johnson,  deceased,  for  the  purposes  of  distribu- 
tion. When  the  sale  took  place,  under  these  proceedings, 
the  title  to  the  slaves  was  in  the  distributees  of  Agnes 
Johnson,  deceased,  and  the  question  is,  was  the  title  di- 
vested out  of  them,  and  vested  in  the  purchasers,  by 
operation  of  law,  upon  their  bidding  the  negroes  oflF,  and 
executing  their  notes,  with  security,  without  anything 
more?  Or  did  the  title  remain  in  the  distributees  until 
the  bid  of  the  purchasers  should  be  accepted,  and  their 
notes  for  the  purchase  money  approved  by  the  Court, 
and  the  sale  confirmed? 

The  decisions  in  our  State  have  been  uniform,  that,  as 
to  tlie  sale  of  lands  by  Clerks  and  Masters,  the  title  re- 
mains in  the  original  owners  thereof  until  the  sale  is 
confirmed,  and  then  the  title  is  divested  out  of  them,  and 
is  vested  in  the  purchasers.  Childress  v.  Hurt,  2  Swan, 
487.  It  is  difficult  to  see  why  the  same  rule  should  not 
prevail  in   the  case  of  judicial  sales  of  slaves,  since  the 
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decisions  construing  the  Act  of  1827;  yet  it  is  well  known 
that  the  cases  to  be  found  in  our  books,  present,  on  this 
^[uestion,  no  such  uniformity  of  adjudication. 

In  the  case  of  Shaw  v.  Smith,  9  Yer.,  97,  it  was  held, 
in  relation  to  rights  acquired  under  a  Sheriff's  sale,  "that 
the  contract  was  complete  so  soon  as  the  negroes  were 
struck  off  to  the  plaintiff  as  the  highest  bidder.  He 
thereby  acquired  from  the  Sheriff  all  the  property  in  the 
negroes,  which  had  existed  in  the  defendant  in  the  exe- 
cution at  the  time  of  the  levy,  and  in  consideration  thereof 
he  was  bound  to  pay  the  price  he  had  bid."  This  case 
did  not  involve  the  question  as  to  where  the  legal  title 
to  slaves  was  after  the  death  of  their  owner.  It  was  an 
execution  levied  upon  slaves  of  a  defendant  who  was 
living,  and  the  only  question  was,  whether  the  title  passed 
when  the  hammer  fell,  without  an  actual  delivery.  It 
was  properly  held,  that  the  contract  was  complete  so  soon 
as  the  slaves  were  bid  off,  and  that  the  purchaser  was  re- 
sponsible for  the  price  bid. 

In  the  case  of  Potter  v.  Coward,  Meigs'  Rep,  22,  it 
was  held  that  a  sale  of  chattels  was  complete  so  soon  as 
both  parties  have  agreed  to  the  terms.  In  that  case,  an 
administrator  was  ordered  by  the  County  Court  to  sell 
sundry  negroes  for  cash  in  hand.  Defendant  was  the 
highest  bidder  for  four  of  the  slaves.  One,  named  Lewis, 
was  bid  off  at  J680.  The  bidding  was  not  completed  till 
late  in  the  evening,  and  about  sundown  the  administrator 
said,  in  the  hearing  of  the  defendant,  that  it  was  then  too 
late  to  proceed  with  the  business,  but  that  the  purchasers 
must  attend  next  morning,  and  finish  or  close  it.  None 
of  the  negroes  bid  off  by  defendant  were  proven  to  have 
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been  delivered  to  him  on  the  day  of  sale,  nor  did  be  pay 
any  of  the  purchase  money  on  that  day.  The  defendant 
assented  to  the  administrator's  proposition,  to  attend  next 
morning  and  finish  the  business.  During  the  night  the 
slave,  Lewis,  died  suddenly.  Defendant  attended  next 
morning,  paid  for  the  other  negroes,  but  refused  to  pay 
for  Lewis,  on  account  of  his  having  died  before  payment 
and  delivery.  Upon  these  facts  the  Court  held  that  it  is 
not  the  delivery  or  tender  of  the  property,  nor  the  pay- 
ment of  the  purchase  money,  which  constitutes  a  sale. 
The  sale  is  good  and  complete  so  soon  as  both  parties 
have  agreed  to  the  terms.  It  being  the  contract  of  sale, 
then,  which  changes  the  right  to  the  possession,  it  necessa- 
rily follows  that  the  right  to  the  possession  is  changed  from 
the  moment  the  contract  is  made,  and  that  the  loss  after 
that  period  of  time  is  the  loss  of  the  vendee.  It  was 
assumed  in  this  cause,  both  in  the  argument  of  counsel 
and  in  the  opinion  of  the  Court,  that  the  legal  title  to 
the  slaves,  after  the  death  of  the  intestate,  was  in  the 
administrator,  and  the  County  Court  ordered  him  to  sell 
them  for  cash,  but  nothing  is  said  about  his  making  re- 
port to  the  Court.  But  the  opinion  proceeds  upon  the 
ground  that  the  administrator  had  the  right  to  make  the 
contract,  and  as  soon  as  the  contract  was  made,  the  title, 
and  consequently  the  right  of  possession,  passed  to  the 
purchaser;  and  hence  the  Court,  in  that  case,  refer  to 
the  case  of  Shaw  v.  Smith,  9  Yer.,  97,  as  a  conclusive 
authority. 

It  is  manifest  that  the  facts  in  neither  of  these  cases 
raised  the  question  as  to  where  the  legal  title  to  slaves 
was  after  a  sale  on  credit  by  the  Master,  who  had  taken 
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the  purchaser's  notes^  retaining  a  lien^  and  whose  sale  was 
to  be  reported  to  the  Court  for  confirmation.  Upon  the 
assumption  that  in  the  one  case  the  title  was  in  the  ad- 
ministrator, and  in  the  other  in  the  Sheriff,  the  correct- 
ness of  the  decisions  can  not  be  questioned. 

In  the  case  of  Nevmian  v.  SloaUy  5  Cold.,  390,  the 
facts  are  stated  so  briefly,  that  it  is  difficult  to  see  how 
the  question  is  raised  as  to  the  risk  of  the  slave  between 
the  sale  of  the  Master  and  the  confirmation  thereof  by 
the  Court.  It  is  said  in  that  case  by  the  Court:  "We 
are  aware  of  no  case  involving  the  sale  of  personal  estate, 
in  which  it  has  been  directly  and  authoritatively  decided 
that  the  casualties  which  may  befall  the  property,  be- 
tween the  sale  and  confirmation,  must  be  borne  by  the 
original  owners,  and  not  the  purchaser.  Potter  v.  Coward^ 
Meigs'  Rep.,  22,  is  an  authority  directly  to  the  contrary 
of  this,  and  shows  that  this  slave,  after  the  Master's  sale, 
was  at  the  risk  of  Boyd,  the  purchaser."  There  is  noth- 
ing in  the  report  of  this  case  which  enables  us  to  see  for 
what  purpose  the  negro  was  sold  by  the  Master,  or 
whether  he  was  sold  as  the  property  of  an  intestate  or 
testator  for  distribution,  or  for  the  payment  of  debts,  or 
whether  the  title  was  in  a  living  defendant,  or  in  the 
distributees  or  legatees  of  an  intestate  or  testator.  We 
can  not,  therefore,  see  that  the  case  is  an  authority,  ap- 
plicable to  the  cause  before  us,  any  more  than  the  case 
of  Potter  V.  Cowardj  on  which  it  rests. 

In  the  case  of  Polk  v.  Pledge^  5  Cold.,  384,  the  facts 
were,  in  all  respects,  like  those  in  the  case  before  us,  ex- 
cept  that  in  Polk  v.  Pledge,   it  appears  that  the  slaves 

were  delivered  to  the   purchaser  when  he  executed    his 
34 
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notes.  In  giving  his  opinion^  Judge  Milligan  says:  "The 
sale,  it  is  true,  is  not  complete  until  the  report  is  con- 
firmed, nor  can  the  purchaser  be  compelled,  before  con- 
firmation, to  complete  his  purchase;  and,  vice  veraa^  he 
can  not  compel  its  completion  by  a  conveyance  until  after 
confirmation."     Childreas  v.  Hart,  2  Swan,  487. 

This  statement  of  the  law  is  fully  sustained  by  the 
case  of  Childress  v.  Hurty  in  which  Judge  McKinney 
says,  in  regard  to  sales  by  a  Master:  "The  purchaser  is 
not  considered  as  entitled  to  the  benefit  of  his  purchase 
till  the  Master's  report  of  the  purchaser's  bidding  is  ab- 
solutely confirmed  by  the  Court.  Until  confirmation  of 
the  report,  the  contract  is  not  regarded  as  complete  or 
binding." 

The  legitimate  and  necessary  conclusion,  from  the  po- 
sition laid  down  by  Judge  Milligan,  and  sustained  by 
Judge  McKinney,  would  seem  to  be,  that,  if  the  slaves 
were  emancipated  before  the  title  to  them  became  com- 
plete by  confirmation  thereof,  the  loss  would  fall  on  the 
original  owners,  in  whom  the  title  continued.  But  Judge 
Milligan  avoids  this  necessary  conclusion  by  stating  that 
"the  purchasers  had  complied  with  the  terms  of  the  sale 
by  executing  their  notes,  and  elected  at  the  date  of  the 
sale  to  receive  the  slaves  purchased  by  them;  and  they 
have  continued  to  hold  and  use  them  as  their  own,  as  we 
infer  from  the  record,  from  the  date  of  the  sale,  in  1861, 
until  they  were  emancipated,  in  February,  1865.  The 
risk  was  voluntarily  assumed  by  them." 

It  may  be  conceded  that  the  purchasers  might  make 
themselves  liable  for  a  conversion,  by  electing  to  take  the 
negroes  and  hold  them  as  their  own,  without  waiting  for 
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the  completion  of  their  title  by  a  confirmation  by  the 
Court;  but  the  securities  would  clearly  be  released,  unless 
it  appeared  that  they  had  assented  to  the  election  made 
by  the  purchasers.  But  we  can  not  concur  in  Judge  Mil- 
ligan's  conclusion,  that  the  title  depended  on  the  question 
of  delivery  or  no  delivery. 

But,  in  the  case  under  consideration,  it  does  not  ap- 
pear that  when  the  purchasers  executed  their  notes,  wdth 
security,  the  negroes  were  delivered  to  them,  if  this  was 
a  material  question;  nor  that  they  elected  to  hold  them 
as  their  own,  and  to  take  the  risk  of  a  confirmation  of 
the  sale  by  the  Court;  nor  that  their  securities  were  cog- 
nizant of  or  sanctioned  any  such  election  by  the  purcha- 
sers. In  this  material  respect,  the  case  before  us  is  dis- 
tinguishable from  the  case  of  Polk  v.  Pledge^  as  well  as 
the  cases  of  Potter  v.  Coward^  and  Neioman  v.  Sloan,  on 
which  Judge  Milligan  relies  in  his  opinion  in  the  first 
named  case.  It  is  similar,  in  all  its  material  facts,  with 
the  case  of  Graves  v.  Keaton,  3  Cold.,  8,  in  which  Judge 
Hawkins  held  that  "the  pecuniary  loss  consequent  upon 
the  emancipation  of  slaves,  by  the  amendment  of  the  Con- 
stitution of  the  State,  adopted  on  the  22nd  of  February, 
1865,  must  be  borne  by  those  who  were  the  owners  of 
such  slaves  at  the  time  of  their  emancipation.  Until  the 
sale  is  completed  by  the  confirmation  of  the  report  of  sale 
by  the  Court,  the  purchaser  acquires  no  title  to  the  prop- 
ertv.'' 

But  it  is  insisted  for  defendants  that,  although  the  title 
to  the  slaves  did  not  pass  to  the  purchasers,  yet  that 
two  of  the  complainants,  John  A.  Johnson  and  C.  M. 
Johnson,   took  the   slaves   South,   kept   them   there   until 
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1865,  and  thereby  made  themselves  liable  for  a  conversion. 
The  facts  fail  to  sustain  this  position.     It  is  in  proof  that 
John   A.  Johnson,  one   of  the   purchasers   of  the   slaves, 
Avas  the  administrator  of  Agnes  Johnson,  deceased,  and  as 
such,  would  reasonably  have  possession  of  the  slaves.     It 
appears  that  when  Bragg  was  falling  back,  and  the  Fed- 
erals  were   advancing,   in   July,  1863,   the  administrator, 
with  the  consent  of  C.  M.  Johnson,  who,  as  well  as  the 
administrator,   was   a   distributee  of    Agnes  Johnson,   re- 
moved the  slaves  from  Lincoln  County  into  Alabama,  but 
whether  for  the   purpose  of  saving  the   property  for   the 
estate,  or   under  a   claim   of  ownership,  does   not   appear 
from  the  proof.     We  can  not  assume  that  he  was  guilty 
of  a  conversion,  but   rather  that   he  was  discharging  his 
duty  as   an   administrator,   or   exercising    his   right   as   a 
tenant  in  common,  in  trying  to  save  the  property.      It  is 
scarcely  necessary  to  add  that  if  the  administrator  and  C. 
M.  Johnson  were  guilty  of  a  conversion,  the  liability  would 
attach  only  to  them  and  not  to  Cruse,  the  other  purchaser, 
nor  to  Eddey  and  Alexander,  who  are  not  shown  to  have 
concurred  in  or  assent-ed  to  the  removal  of  the  slaves. 

But,  as  the  proof  fails  to  show  a  conversion,  it  is  un- 
necej?sary  to  notice  this  point  further. 

Upon  a  view  of  the  whole  case,  we  are  satisiSed  that 
the  title  to  the  slaves  continued  in  the  distributees  of 
Agnes  Johnson,  deceased,  after  the  sale  by  the  Master; 
and  as  the  sale  was  not  confirmed  by  the  Court  before 
they  were  emancipated,  the  loss  must  fall  upon  the  dis- 
tributees,  !n  whom  was  the  ownership  at  the  time  of  their 
emancipation;  but  as  John  A.  Johnson,  with  the  consent 
of  C.  M.  Johnson,  had   possession  of  the  slaves  till  their 
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emancipation,   they    are    responsible    for    reasonable    hire 
therefor. 

The  decree  of  the  Chancellor  giving  judgment  against 
the  purchasers  will  be  reversed,  and  the  decree  discharging 
the  securities  will  be  affirmed.  The  costs  will  be  paid 
by  the  complainants  and  defendants,  in  equal  portions,  and 
the  cause  will  be  remanded  that  an  account  of  hire  may 
be  taken. 


FROM  BEDFORD. 


Edm.  Cooper,  for  appellant. 

H.  L.  Davidson,  for  appellee. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  County  Court  of  Bedford 
county,  from  a  decree  of  that   Court,  on   exceptions   to  a 

report  of  settlement  of  J.  Q.  Davidson,a  dministrator  de 
bonis  non,  of  the   estate  of  J.  B.  Bates,  deceased. 


J.    Q.    Davidson,   Adm'r,  in   the    matter   of   John   B.         L^^ 

Bates'   Estate. 

1.  Appeal.    From  the  Cownty  Court,    Where  the  juriadiction  of  the  County 

Court  is  not  concurrent  with  that  of  the  Circuit  Court  or  Chancery  Court, 
no  appeal  lies  directly  to  the  Supreme  Court  hut  hy  consent. 

2.  Same.    Record.    Ckmsent.    The  consent,  in  such  case,  must  appear  in  tlie 

record. 

Cawe  approved;  Phillips  v.  Hoffman,  5  Cold.,  251. 
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We  are  compelled  to  dismiss  thid  appeal  for  want  of 
jurisdiction. 

It  is  provided  by  sec.  2304  of  the  Code,  that  when 
an  account  has  been  finally  settled  by  the  County  Court, 
either  party  may  appeal  from  the  judgment  of  the  court 
to  the  Chancery  or  Circuit  Court,  &c. 

Section  3148  provides  that,  "in  all  cases  in  which 
the  jurisdiction  of  the  County  Court  is  concurrent  with 
the  Circuit  or  Chancery  Courts,  or  in  which  both  parties 
consent,  the  appeal   lies  direct  to  the  Supreme  Court." 

This  is  not  a  case  of  concurrent  jurisdiction  in  the 
County  Court  with  the  Circuit  or  Chancery  Courts; 
consequently,  the  appeal  lies  direct  to  this  Court,  only 
where  both  parties  shall  consent  to  such  appeal.  We 
hold  that  such  consent  must  appear  in  the  record,  a^ 
the  only  condition  on  which  such  appeal  can  be  granted. 
No  consent  appears,  and  we  are  not  at  liberty  to  supplj' 
the  defect  by  any  presumption,  or  to  exercise  jurisdiction 
not  conferred  on  us   by  law. 

This  question  was  decided  as  we  now  hold  it,  by  our 
immediate  predecessors,  in  the  case  of  Phillips^  Adm'r,  v. 
HoffmaUy  6  Cold.,  252,  and  we  approve  that  decision. 

The  appeal  will  be  dismissed  at  the  coats  of  appel- 
lants and  their  sureties  for  their  appeal. 
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James    Mullins    and    Robert    Cannon  v.   John  C. 

Aiken  and  Wife  and  Jones. 

1.  Chancery  Pleading.     Tide  deedSj  when  to  be  exhibited.    Where  a  bill, 

to  be  relieved  of  a  sale,  states  specific  objections  to  the  title  of  the  ven- 
dors, and  does  not  call  upon  them  to  deraign  title,  but  only  to  meet  the 
specified  objections,  the  answer  will  be  sufficient  if  it  meets  the  allega- 
tions in  the  bill  without  exhibiting  the  title  deeds. 

2.  Same.     Qeneral  averment  of  ward  cf  title.    Under  a  general  allegation, 

in  a  bill  that  the  vendor  had  no  valid  title,  the  vendee  may  show  any 
defect  in  the  title,  sufficient  to  enjoin  the  purchase  money  or  rescind 
the  sale. 

3.  Rescission  or  Abatement.    Failure  of  title  to  material  part,     Wftat  i& 

If  the  title  fail  to  a  part  of  the  land  material  as  an  inducement  to  the 
purchase,  as  twenty-five  acres,  in  a  tract  of  one  hundred,  on  which  was   /       . 
the  only  unfailing  water  on  the  premises,  the  vend^  has  his  option  to  ^^    /  v/ 
rescind  the  contract,  or  to  take  so  much  of  tlie  land  as  the  vendor  can 
make  title  to,  with  an  abatement  of  the  price  as  to  that  for  which  the 
title  fails. 

4.  Abatement.    How  eatimated.    The  abatement  will  be  of  the  value  of 

the  land  to  which  the  title  fails,  estimated  relatively  to  the  other  parts 
of  the  land,  at  the  price  agreed  upon. 

5.  Sale.     W?iat  tille  purchaser  miLst  accept.    Estoppel  in  pais.     An  estoppel 

in  paity  set  up  against  a  clear  defect  of  title,  is  not  a  title  which  a  pur- 
chaser will  be  compelled  to  accept. 

6.  Same.    Same,    Deed  not  aiUhenticaied,    A  Court  will  not  require  a  ven- 

dee to  accept  a  deed  not  properly  authenticated  for  registration;  as  if  it 
be  acknowledged,  and  th^  certificate  fails  to  show  that  the  Clerk  was 
personally  acquainted  with  the  bargainor. 

7.  Same.    Same,    Attachment,    An  attachment  upon  land  sold,  before  regis- 

tration of  the  debtor's  deed,  with  a  decree  pro  eon/esso  against  the  former 
holder  of  the  legal  title,  under  whose  title  the  vendor  claims,  is  such  a 
cloud  upon  the  title  as  will  entitle  the  vendee  to  rescind. 

8.  Record.    Piiper  made  after  decree.    A  receipt  by  the  Clerk  and  Master 

of  the  Court  in  which  an  attachment  is  pending,  for  the  debt  sued  for, 
dated  after  an  appeal  is  prayed  and  granted  and  bond  given,  in  a  dif- 
ferent suit  for  rescission,  can  not  be  looked  to  in  the  Supreme  Court, 
though  copied  into  the  record. 

9.  Lost  Record.    Papers  riot  filed.    Papers  which  have  not  been  filed  can 
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not  be  supplied,  under  the  Code,  3907,  by  proof  that  they  were  read  at 
the  hearing.^ 

10.  Same.    Remanding  cause  to  supply.    A  cause  can  not  be  remanded  to 
supply ,  as  lost,  papers  which  never  were  part  of  the  record.* 

Cases  cited:  Bayer  v.  Porter,  1  Tenn.,  258;  OaUotoay  v.  BradshaVf  5 
Sneed,  72;  Buchanan  v.  Alwell,  8  Hum.,  519;  Ooaa  v.  Singleton,  2  Head, 
79;  Cunningham  v.  Sharp,  11  Hum.,  116;  Seay  v.  Hughes,  5  Sneed,  156; 
CoUixis  v.  Smith,  1  Head,  255;  7  Hum.,  84;  1  Hum.,  135;  5  Sneed,  692. 

Codedted:    3907. 


FROM   BEDFORD. 


Appeal  from  the  decree  of  B.  L.  Ridley,  Ch.,  at 
May  Term,  1860,  in  Chancery  at  Shelby ville. 

W.  H.  WiSENER,  Sr.,  for  complainants,  cited  1  Tenn. 
R.,  258;  Wood  v.  North,  6  Hum.;  309,  3  Hay,  83; 
Newsom  v.  McLiiiy  5  Hay.,  241 ;  lb.,  271,  9  Yer., 
283;  5  Hum.,  310;  2  Yer.,  196;  10  Yer.,  206;  Phi- 
lipps  V.  Hollister,  2  Cold.,  269;  4    B.  Monroe,  601-604; 

2  Parsons   on   Contr.,   786-789;   Merriwelher  v.  Larmav, 

3  Sneed,  448;  State  v.  Jefferson  Tump.  Oo.,  3  Hum., 
306;  1  Sto.  Eq.,  §  193  n.;  Kennedy  v.  WoodfoVc,  3 
Hayw.,  195;  1  Head.,  255;  Waite  v.  Dolby,  8  Hum., 
406;  lb.,  516;  Wood  v.  Mason,  2  Cold.,  251,  Reed, 
Ex  parte,  2  Sneed,  375 ;  Winclvester  v.  Winchester,  1 
Head,  496;  Act  of  1827,  c.  54^  Davidson  v.  Botod/ni, 
5  Sneed,  129;  Fall  v.  Roper,  3  Head.,  485;  Bone  v. 
Greenlee,  1  Cold.,  29;  Harrison  v.  Wade,  3  Cold.,  505^ 
2  Yerg,  291,  302,  337,  400;  9  Hum.,  714;  Masssmigil 
V.  Boyks,  11  Hum.,  112;  Ross  v.  Cobb,  9  Yerg.,  463; 
Fost&'  V.   Qrizzell,  1   Cold.,   530,   4   Cold.,  315;    Walker 

^See  Baker  v.  M,  &  A,  of  McMinnville,  ante,  117. 

^Ste  3fynatt  v.  Hubbs,  1  Heis.,  323;  J^atw  v.  Nave,  lb.,  324. 
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V.    Dunlopf    5   Hay.,    271,    276;     Brents    v.    Brown,  3 
Head.,  560. 

J.  O.  Shackelford  &  J.  P.  Helms,  with  him,  cited 
Anderson  v.  Walker,  M.  &  Y.,  201;  2  Swan,  77:  3 
Head.,  603;  3  Sneed,  77;  5  Sneed,  155;  2  Cold., 
269,3  Yer.,  178;  5  Hay.,  271;  10  Yer.,  206;  Kapier  v. 
Elam,  6  Yer.,  108;  6  Hum.,  309;  5  Sneed,  70;  8  Hum., 
518;  11  Hum.,  116;  2  Cold.,  251 ;  Reed  v.  Noe,  9  Yer., 
283,  3  Sneed,  287. 

T.  B.  Murray,  with  them,  cited  Young  v.  Butler, 
1  Head.,  640. 

A.  S.  CoLYAR,  on  the  same  side,  cited  2  Head,  221; 

1  Head.,  251;  6  Hum.,  309;  8  Hum.,  439;  2  Head.,  69; 

2  Yer.,  394,  400. 

Jno.  p.  Steele,  R.  B.  Davidson  and  N.  and  Ed. 
Baxter   for  defendants. 

Mr.  Steele  cited  Bartleti  v.  Watson,  3  Sneed,  287; 
Carter  v.  Parrot,  1  Tenn.,  237 ;  Haggard  v.  Mayjkld,  5 
Hay.,  121;  Brittain  v.    Cowan,  5   Hum.,  315. 

Mr.  Davidson  cited  Staggs  v.  State,  3  Hum.,  372 ; 
Davis  v.  Jones,  3  Head.,  603 ;  Clark  v.  Lary,  3  Sneed, 
77;  Ferrell  v.  Alder,  2  Swan,  77;  Gresley's  Eq.  Ev., 
158,  159;  5  Hum.,  315;    3Iynatt  v.  Hubbs,  1  Heis.,  323. 

Mr.  Baxter  cite<i  M.  and  Y.,  339;  2  Yer.,  395;  3 
Hum.,  355;  1  Head.,  491;  2  Head.,  256,  576;  3 
Head.,  17,  518;  8  Hum.,  439;  1  Sto.  Eq.  Jur.,  §  646; 
5  Hum.,  404;  Code,  3915,  4305,  4307;  2  Danl.  Ch. 
Pr.,    p.     1054;    2    Cold.,    72,    472;     1     Hum.,     265;    11 
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Hum.,  475;  5  Yer.,  62;  5.  Cold.,  193;  8  Hum.,  441; 
6  Yer.,  41;  1  Dan.  Ch.  Pr.,  335;  2  lb.,  850,  856;  3 
Head.,   605. 

Freeman,  J.,    delivered    the    opinion  of  the   Court. 

The  bill,  and  amended  bill,  were  filed  in  this  case,  the 
first  to  enjoin  defendants  from  collecting  notes  given  for 
the  purchase  of  one  hundred  acres  of  land,  lying  near  the 
town  of  Shelbyville,  Bedford  County,  "until  they  can 
show  a  good  title  to  said  land ;  or  if  this  can  not  be  done, 
that  said  contract  be  rescinded." 

The  bill  alleges  the  purchase  of  the  land  26th  January, 
1856,  and  that  three  notes  of  $2,314.50  each,  were  given 
for  the  purchase  money,  payable  in  one,  two  and  three 
years,  from  9th  of  January,  1856,  with  complainant  Can- 
non as  surety. 

The  grounds  for  the  relief  sought  in  this  bill  are,  that 
'  complainants  had  no  title  to  75  acres  of  the  land,  and 
the  bill  goes  on  to  specify  the  defects  in  the  title.  This 
is,  however,  disposed  of  by  the  answer  and  exhibition  of 
title  to  this  part  of  the  land;  so  that  as  to  this  part  of 
the  bill,  the  case  need  not  be  further  noticed. 

The  bill,  however,  charges  that  as  to  the  balance  of  the 
land,  25  acres,  on  which  the  improvements  and  only  last- 
ing water  on  the  place  were  situated,  the  title  was  in  one 
Nathan  Ivey,  and  had  never  passed  out  of  him  by  deed 
I*  or  bond,  nor  been  barred  by  the  statutes  of  limitation, 
this  part  of  the  tract  hiaving  only  been  in  actual  adverse 
possession  for  about  three  years. 

This  bill  was  filed  29th  December,  1857,  and  at  Feb- 
ruary Term,  1858,  on  coming  in  of  the  answer,  the  Chancel- 


JANUARY  21,  1871.  539 


James  Mullins  el  aL  v.  John  G.  Aiken  et  aU. 


lor  dissolved  the  injunction  so  far  as  to  allow  the  defendants 
to  proceed  to  judgment  in  the  Circuit  Court  on  the  notes, 
but  not  to  have  execution  till  further  order  of  the  Court. 

Complainants  by  leave  of  Court  granted  them,  filed  the 
amended  bill  in  this  case,  22nd  August,  1859,  in  which 
they  claim  a  rescission  of  the  contract  on  the  ground  of 
fraud,  charging  that  the  sale  was  at  "public  outcry,"  that 
Jones,  and  Aiken  and  wife,  were  all  present  at  the  sale, 
and  it  was  publicly  announced  at  the  sale  to  the  crowd 
assembled,  that  the  title  to  the  land  was  good  and  un- 
questioned;" and  relying  on  these  statements,  complainant 
Mullins  had  purchased  the  land. 

Complainants  then  go  on  to  show  the  falsity  of  these 
assertions  as  to  the  title,  by  alleging  that  the  title  to  the 
25  acres  referred  to  in  the  original  bill  had  been  in  one 
John  G.  Sims,  who  <  had  died  in  Williamson  County,  Ten- 
nessee, leaving  three  minor  children  to  whom  the  land 
descended;  that  when  the  oldest  of  these  children  became 
of  age,  upon  an  ex  parte  petition  by  him  and  the  two 
minors,  filed  in  the  Chancery  Court  of  Williamson  County, 
this  land,  with  other  land  lying  in  Bedford  County,  was 
ordered  to  be  sold  for  partition,  or  because  it  was  to  the 
interest  of  petitioners  to  sell;  that  none  of  the  land  lay 
in  Williamson  County,  nor  did  any  of  the  parties  live  in 
Bedford  County;  and  that  Ivey  either  purchased  at  the 
sale,  or  from  parties  who  had  so  purchased  about  one  hun- 
dred and  fifty  acres  of  land,  of  which  this  25  acres  was 
a  part. 

They  charge  that  there  never  was  any  adverse  posses- 
sion of  this  25  acres  of  land,  as  against  the  heirs  of  John 
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G.  Sims,  until    1854;  that   Joha  G.  Sims  died  in   1844, 
and  the  title  was  still  in  his  heirs. 

An  answer  on  oath   to  this  amended   bill  was  waived. 

Aiken  and  wife,  and  Jones,  answered  the  original  bill, 
and  after  setting  out  their  title  to  the  seventy-five  acres, 
with  an  explanation  of  the  difficulties  suggested  by  com- 
plainants in  the  deraignment  of  the  title,  they  say  that  as 
to  the  25  acres  they  are  informed  and  believe  that  it  is 
probably  true,  that  the  naked  legal  title  to  said  land  is 
in  Nathan  Ivey,  but  insist  that  MuUins  was  fully  informed 
of  the  fact  when  the  trade  was  made.  They  then  pro- 
pose that  they  will  produce  the  relinquishment  of  Ivey, 
or  a  decree,  of  a  Court  of  Chancery,  divesting  him  of  all 
title  to  the  land,  within  a  reasonable  time,  and  before 
complainant  is  ready  to  comply  with  his  part  of  the  con- 
tract. 

They  admit  that  several  years  before,  Ivey  had  sold 
ihe  land  to  one  Holland,  but  perhaps  not  in  writing,  but 
claim  that  Holland  had  paid  him  fully  for  the  land; 
that  Ivey  had  lived  many  years  adjoining  it  and  finally 
moved  to  Texas,  all  the  time  recognizing  the  land  as  Hol- 
land's; that  he  knew  of  Holland's  selling  it  to  Arnold, 
and  that  when  Robert  Mathis  bought  the  land  from  Ar- 
nold, Ivey  went  with  him  on  the  land,  and  showed  him 
the  lines  and  corners,  and  advised  him  to  buy  it,  and 
not  only  set  up  no  claim,  but  told  Mathis  the  title  was 
good;  and  they  insist  that  Ivey  never  intends  to  set  up 

any  title  to  the  land;  and  that  they  believe  Mullins  was 
fully  informed  about  it  when  he  bought  the  land,  or  at 
any  rate  before  he  gave  his  notes  for  it. 
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As  to  the  allegations  of  the  amended  bill,  defendants  an- 
swer, admitting  that  the  land  was  sold  publicly;  that  it 
was  announced  that  Jones  had  a  mortgage  on  the  land, 
and  would  join  in  the  title  bond,  and  then  insisting  that 
Mullins  gave  his  notes  for  the  purchase  money  with  a  full 
and  fair  explanation  and  understanding  as  to  the  title. 

They  deny  that  the  title  was  in  Sims'  heirs,  and 
claim  that  at  the  time  of  sale  it  was  properly  in  them; 
and  that  since  the  sale  to  Mullins,  it  had  been  vested  in 
him  by  regular  deed,  according  to-  the  terras  of  sale. 

They  admit  the  sale  of  the  land  under  the  petition  in 
Williamson  County,  as  charged,  and  say  that  the  land  once 
belonged  to  John  G.  Sims,  Sr.,  and  that  he  died,  leav- 
ing three  minor  children  his  heirs,  to-wit:  Walter  H., 
Boyd  W.,  and  John  G.  Sims,  Jr.;  that  at  the  sale  Walter 
H.  Sims  bought  the  103  acres  of  land  now  in  contro- 
versy, he  being  the  oldest  brother,  the  other  two  being 
minors;  that  John  G.  Sims,  Jr.,  one  of  these  heirs,  died 
about  the  time  stated  in  the  amended  bill,  and  it  appears 
from  another  part  of  the  record,  intestate  and  without 
issue.  They  then  claim  that  said  Walter  H.  sold  to  Ivey, 
who  took  possession  of  the  land,  and  Ivey  had  sold  to 
Holland  40  acres  of  land,  including  the  25  acres,  but  thoy 
can  not  say  whether  by  deed  or  other  writing,  but  they 
know  that  no  deed  can  be  found  on  record. 

They  then  state  that  since  the  filing  of  the  original 
bill,  Ivey  had  been  written  to  in  Texas,  and  had  promptly 
made  a  deed  for  the  land,  which  they  will  produce  on 
the  hearing.  They  then  re-stat€  substantially  the  matters 
of  estopjjel  arising  out  of  Ivey's  conduct,  and  insist  on 
the  statute  of  limitations  as  vesting  the  title  as  against  him. 
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There  are  other  matters  arising  on  the  facta  of  the  case 
as  shown  in  the  proof,  which  will  be  referred  to,  but  these 
are  the  most  material  statements  in  the  pleadings  on  which 
the  questions  for  decision  are  raised. 

We  examine  first,  the  questions  presented  on  the  original 
bill. 

It  is  insisted  that  defendants  should  have  set  out  their 
title  in  their  answer,  and  that  it  should  be  accompanied 
by  copies  of  their  title  papers,  and  this  not  being  done, 
they  must  take  the  consequences  of  their  failure  to  comply 
with  the  law.  Foi:  this  proposition,  the  case  of  Boyer  v. 
Porter  is  cited,  1st  Tenn.  R.,  Cooper's  ed.,  258.  That  case 
was  correctly  decided,  but  is  a  very  different  case  from 
this.  There  the  bill  was  filed  by  a  purchaser  to  enjoin 
a  judgment  on  a  note  given  for  purchase  money  for  land. 
The  bill  alleged  generally  that  the  vendor  had  no  title 
to  the  land  sold,  so  that  it  was  not  in  his  power  to  make 
a  title.  The  defendant  answered  generally,  and  stated 
that  it  was  in  his  power  to  convey  the  land,  without 
stating  how,  or  producing  any  title  papers. 

The  Court  say  the  defendant  has  not .  shown  us  how 
he  can  make  a  title,  though  he  has  been  particularly  called 
upon  to  do  it.  The  law  is,  that  the  title  deeds,  or  copies, 
would  be  higher  evidence  than  the  defendant's  oath  (to 
his  answer)  in  the  general  way  in  which  he  has  sworn ; 
the  defendant  ought  to  prove  the  affirmative  as  to  his  title, 
unless  he  had  produced  or  referred  to  deeds  of  record ;"  as 
he  did  not  do  this,  the  judgment  was  enjoined,  and  the 
sale  rescinded. 

In  the  case  now  under  consideration,  the  complainants 
have  stated  specifically  the  objections  to  the  title  of  the 
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vendors,  and  have  not  called  on  them  to  deraign  their 
title,  and  they  are  only  called  on  to  meet  by  their  answer, 
the  allegations  of  the  bill.  They  have  given  a  full  state- 
ment in  their  answer,  in  which  they  have  attempted  to 
show,  that  the  title  alleged  to  be  in  Ivey  is  not  in  him, 
but  really  in  themselves.  Under  the  general  allegations 
of  this  bill,  however,  that  the  vendors  had  no  valid  title 
to  the  land,  we  think  the  complainants  might  well  show 
any  defect  in  the  title,  that  will  be  sufficieot  ground  on 
which  to  enjoin  the  judgment  or  rescind  the  contract. 

We  may  add  further  on  this  point,  that  the  answer 
of  defendants  was  not  excepted  to,  but  accepted  as  suffi- 
cient by  complainants. 

The  next  question  is,  have  defendants  shown  such  a 
title  to  the  25  acres  of  land  as  a  Court  of  Equity  would 
compel  a  vendee  to  accept,  or  is  the  defect  so  made  out 
that  the  Court,  under  well  settled  principles,  should  re- 
scind the  contract  altogether. 

In  executory  contracts,  the  rule  is,  that  without  al- 
leging fraud,  the  mere  failure  of  title  to  a  part  of  the  land 
purchased,  which  materially  affects  its  value  or  constituted 
an  inducement  to  the  trade,  gives  the  vendee  the  option 
to  set  aside  and  annul  the  whole  contract,  or  to  retain  the 
part  to  which  the  title  is  good,  and  have  a  deduction  from 
the  consideration,  to  the  extent  of  the  value  of  the  portion 
lost,  in  reference  to  the  whole  tract.  Galloway  and  Pilloio 
V.  BrojdshaWf  5  Sneed,  72;  Buchanan  v.  Alwell,  8  Hum.,  519. 

There  can  be  no  question,  that  if  the  title  fails  to  this 
25  acres,  or  is  not  such  a  title  as  a  Court  of  Equity  would 
compel  a  vendee  to  accept,  then  it  is  a  failure  in  a  matter 
so  material,  as  an  inducement  to  the  purchase,  as  would 
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entitle  the  complainant  to  a  rescission  of  his  contract,  or 
at  his  option,  to  an  abatement  of  the  price  to  the  extent 
of  the  value  of  this  25  acres,  in  reference  to  the  whole 
tract. 

Upon  the  facts  stated  in  the  answer  to  the  original 
bill,  the  complainants  would  clearly  be  entitled  to  a  re- 
scission of  the  contract  on  account  of  the  title  being  in 
Ivey,  nothing  morfc  appearing  in  the  case. 

It  is  attempted  to  meet  this  by  setting  up  an  estoppel 
in  paia^  as  against  Ivey's  title,  by  the  fact  that  he  had 
recognized  the  title  of  his  verbal  vendee,  and  had  en- 
couraged purchasers  under  him  to  purchase  the  land,  tell- 
ing them  the  title  was  good,  etc.  While  it  is  a  well 
settled  principle  that  in  a  Court  of  Equity,  Ivey  would 
not  be  permitted  to  assert  his  title  as  against  parties 
thus  misled  by  him,  and  possibly  even  in  a  court  of  law, 
yet  we  can  not  assent  to  the  doctrine  that  an  estoppel,  de- 
pendent upon  facts  to  be  proved  by  witnesses  who  may 
die  at  any  time,  or  whose  memory  may  fail,  or  who  may  have 
removed  out  of  the  reach  of  the  party  needing  them,  when 
his  title  is  to  be  maintained,  is  such  a  title  as  a  Court  of 
Equity  would  compel  a  vendee  to  accept  under  a  contract 
for  a  good  title. 

In  this  country,  where  registration  laws  prevail,  as  a 
universal  rule,  the  policy  of  our  law,  as  well  as  sound 
principle,  demands  that  titles  to  land  should  be  preserved 
in  a  more  stable  form  than  an  estoppel  in  pais,  dependent 
on  such  a  state  of  facts  as  is  alleged  in  the  answer  of  de- 
fendant to  the  original   bill. 

It  is  insisted,  however,  that  the  statute  of  limitations 
has  cured  the  defect. 
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Where  a  title  to  land  is  clearly  shown  to  have  been 
perfected  under  the  1st  section  of  the  Act  of  1819^  and 
the  right  of  the  claimants  absolutely  extinguished  by  op- 
eration of  that  act^  it  would  be  a  good  title  and  such  a 
one  as  a  vendee  would  be  compelled  to  accept:  Oosa  v. 
Singleton,  2  Head,  79.  Not  so,  however,  where  the  mere 
possessory  right  of  the  legal  owner  of  the  land  is  barred 
by  operation  of  the  second  section  of  said  Act :  Cunning- 
ham v.  Sharp,  11  Hum.,  116;   2  Head,  79. 

The  proof  shows,  in  this  case,  no  such  actual  posses- 
sion of  the  land,  for  the  period  necessary  to  form  the 
\mt  of  the  statute  and  extinguish  the  title  of  Ivey,  under 
a  deed  or  assurance  of  title  purporting  to  convey  a  fee 
simple  under  1st  section  of  the  Act  of  1819,  as  is  required 
by  the  numerous  decisions  in  our  State  on  this  subject. 

But  defendants  say  in  their  answer,  that  they  will 
procure  the  title  from  Ivey  within  a  reasonable  time,  be- 
fore complainant  is  ready  to  comply  with  his  part  of  the 
contract  It  is  well  settled  that,  if  a  vendor  can  make 
a  title  before  the  final  decree,  the  vendee  will  be  com- 
pelled to  accept  it,  fraud  being  out  of  the  way.  Has 
the  party  shown  in  this  record,  an  after-acquired  title 
from  Ivey,  such  as  the  law  requires?  It  must  not  be 
a  doubtful  title;  it  must  be  a  valid,  clear,  legal  title: 
Collins  V.  Smith,  1  Head,  256;  Sebring  v.  Mersereau,  9 
Cowan,  344. 

Ivey  made  a  deed  to  Aiken  and  wife,  or  what  pur- 
ports to  be  a  deed,  which  is  in  the  record,  of  date  of 
20th  of  March,  1858,  which  was,  or  appears  to  have 
been,  acknowledged  on  that  day  before  a  Notary  Public, 

in  and  for  the  county  of  Limestone,  State  of  Texas. 
36 
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This  deed  is  not  such  a  deed  as  can  give  assurance 
of  a  good   and   valid   legal   title,  for  several  reasons: 

First.  The  specific  description  of  the  land  is  very 
indefinite  and  uncertain,  so  that  it  is  very  doubtful 
whether  we  could  identify  the  land,  as  the  land  in  oon- 
trover-^y,  from  the  description  in  the  deed.  The  deed  de- 
scribes it,  also,  as  the  land  sold  to  various  parties  by 
Holland  and  vendees,  but  does  not  refer  to  the  deed  of 
any  one  of  them  for  a  description  of  the  land,  nor  even 
state  that  deeds  were  ever  made. 

Waiving  this,  however,  and  admitting  that  the  land 
is  sufficiently  identified,  which  we  do  not  positively  de- 
cide, still  the  deed  contains  no  warranty,  either  general 
or  special,  of  the  title.  Its  terms  are:  "I  now,  there- 
fore, in  consideration  of  the  premises,  do  hereby  convey 
and  release,  and  quit  claim  to  all  of  said  25  acres,  to 
the  said  John  C.  Aiken,  and  wife,  America  Aiken,  for 
the  use  and  benefit  of  said  America  Aiken,  as  conveyed 
to  her  by  the  said  James  W.  Wallace,  to  have  and  to 
hold  fi)rever."      This  is  all  of  the  deed. 

This  conveyance  having  been  made  after  the  Act  of 
1852,  enacting  that  "the  term  heirs,"  or  other  words  of 
inheritance,  shall  not  be  requisite  to  create  or  convey  an 
estate  in  fee,  and  that  every  grant  shall  hereafter  pass 
all  the  estate  or  interest  of  the  grantor,  would  convey 
the  fee  simple  of  the  estate,  if  the  same  were  properly 
proven  and  authenticated   before  us. 

But,  on  looking  at  the  certificate  of  acknowledgment 
of  said  deed  before  a  Notary  Public,  in  the  State  of  Texas, 
the  certificate  fails  to  certify  that  he  is  personally  ac- 
quainted   with    the   bargainor,   as    required  by    our  law* 
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This  has  always  been  held  a  fatal   defect   in  such  certifi- 
cates:    7  Hum.,  84;    1  Hum.,  135;   5  Sneed,  692. 

Such  a  probate  is  a  nullity;  so  that  this  deed  is  be- 
fore us  in  the  record,  without  any  legal  authentication 
whatever. 

There  is  another  cloud  upon  the  title  to  this  land,  as 
appears  in  this  record,  which  would  render  the  title 
doubtful.  There  appears  an  attachment  bill,  filed  by 
Sarah  J.  Burdett  v.  Nathan  Ivey,  attaching  this  land, 
before  the  registration  of  the  deed  or  noting  of  the 
same  for  registration  by  the  Register,  for  a  debt  of  about 
$316. 

There  was  an  amended  bill  filed  in  this  case  by  com- 
plainants, to  which  Aiken  and  wife,  aud  Jones,  were 
made  parties.  While  in  the  record,  so  far  as  we  can 
look  at  it,  there  appears  no  final  decree  in  this  attach- 
ment bill,  there  is  an  order  pro  confesso,  regularly  taken 
against  Ivey;  and  the  answer  of  Aiken  and  wife  set  up 
no  equity  which  would  prevent  a  recovery  by  complain- 
ant in  that  case  against  Ivey;  so  that,  as  far  as  we  can 
see,  the  land  is  liable  to  be  sold  under  that  proceeding, 
and  is,  as  far  as  appears  in  this  record,  subject  to  the 
lien  of  the  attachment  in  that  proceeding. 

It  is  true,  there  appears  among  the  papers  in  this 
case,  what  purports  to  be  the  receipt  of  Whitthome,  Clerk 
and  Master,  for  the  money  paid  in  satisfaction  and  dis- 
charge  of  the  claim  of  Sarah  Burdett  in  the  attachment 
bill.  This  receipt  can  not  be  looked  to  for  any  purpose, 
as  it  is  simply  a  loose  paper,  with  nothing  upon  it 
showing  it  to  be  a  part  of  tlie  record,  and  is  dated  No- 
vember   16,    1860,    while    the    appeal    in    this  case   was 
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prayed    and    granted    at    May   Term,    1860,   and    bond 
given,  dated   25th  June,  1860. 

With  such  an  encumbrance  on  the  land,  we  can  not 
say  the  title  is  clear  and  beyond  dispute,  or  that  it  is 
not  a  questionable  one,  so  doubtful,  that  it  would  not 
be  a  compliance  with  the  contract  of  Aiken  and  wife, 
and  Jones,  the  defendants,  if  conveyed  to  complainants. 
In  the  language  of  Judge  McKinney,  in  Cunningham  v. 
Sharpy  11  Hum.,  118,  "all  the  books  concur  in  the 
principle  that  a  purchaser  will  not  be  compelled  to  ac- 
cept a   doubtful   title.'^ 

With  this  view  of  the  law  and  facts  of  this  case,  we 
need  not  examine  the  questions  raised  on  the  amended 
bill,  the  allegations  of  fraud,  nor  the  validity  of  the  title 
alleged  to  be  in  the  heirs  of  John  G.  Sims;  or  rather 
we  do  not  deem  it  necessary  to  decide  these  questions, 
the   matters   discussed   being   conclusive  of  the  case. 

Another  question  of  some  importance  is  presented, 
which    we  deem  it  proper  to  decide. 

It  seems  that  a  number  of  papers  read  on  the  trial 
of  the  case  before  the  Chancellor,  were  not  filed  in  that 
court,  nor  made  part  of  the  record  at  the  time  of  hear- 
ing, or  before.  These  papers  not  appearing  in  the  record, 
as  sent  up  to  this  Court  at  December  Term  of  this  Court, 
18G6,  a  certiorari  was  awarded  to  the  Clerk  and  Master 
of  the  Chancery  Court  at  Shelbyville,  to  send  up  a  more 
perfect  record,  the  object  being  to  get  certain  deeds  that 
seem  to  have  been  read,  from  the  Register's  books  per- 
haps, or  referred  to  by  counsel  in  their  briefs,  on  the 
hearing  of  the  cause,  at   the  May  Term,  1860. 

The  papers  not  being  on  file,  at  the  May  Term  1867 
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the  defendants  made  a  motion  in  the  Chancery  Court  at 
Shelbyville,  for  leave  to  be  allowed  to  file  copies  of  a 
deed  from  Robert  Mathis  to  James  W.  Wallace,  dated 
23d  October,  1854;  and  of  a  deed  from  Robert  Matthews 
to  James  Wallace  for  157  acres  of  land,  dated  27th  Feb- 
ruary, 1856;  and  of  a  deed  from  James  W.  W^allace  to 
America  Aiken,  the  defendant,  dated  April,  1856;  and 
of  a  deed  from  John  C.  Aiken  and  wife  to  James  Mul- 
lins  for  100  acres  of  land,  as  parts  of  the  record  in  this 
case;  and  for  leave  to  show  by  proof  before  the  Court, 
that  said  deeds  were  read  as  evidence  before  the  Chan- 
cellor, at  the  hearing  of  said  cause,  at  May  Term,  1860; 
and  for  an  order  of  the  Court,  that  the  Clerk  shall  cer- 
tify said  copies  as  parts  of  the  record  in  this  cause,  in 
answer  to  a  certiorari  awarded  by  the  Supreme  Court. 

Upon  this  motion,  proof  was  taken  in  the  form  of 
various  depositions,  which  we  need  not  examine,  except 
to  remark  that  it  presents  the  usual  defects  in  such  proof — 
that  is,  a  want  of  memory  as  to  how  the  facts  were  pre- 
cisely, on  the  part  of  honest  witnesses,  who  are  detailing 
their  recollection  of  occurrences  happening  seven  years 
before. 

The  then  Chancellor,  however,  on  the  evidence  sub- 
mitted, and  after  argument  of  counsel,  made  a  decree,  in 
which  he  recites  that  he  is  satisfied,  from  the  testimony 
of  two  witnesses  on  file,  that,  on  the  trial  of  this  case, 
at  the  May  Term,  1860,  before  the  Hon.  B.  L.  Ridley, 
the  former  Chancellor,  the  deeds  referred  to  in  the  mo- 
tion, '*were  read,  (or  the  reading  was  waived  by  adverse 
counsel,)  from  the  Register's  books  of  Bedford  county; 
and  he  ordered  and  decreed,  that   said  defendants  be  per- 
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mitted  to  file  copies  of  said  deeds,  with  the  records  of 
this  cause,  in  this  the  Chancery  Court;"  and  then  de- 
creed that  the  Clerk  and  Master  should  certify  copies 
of  said  deeds  as  parts  of  the  record  in  this  cause,  in 
obedience  to  the  ceriioraH  awarded  from  the  Supreme 
Court. 

The  decree  then  recites  that,  at  the  hearing  of  this 
motion,  the  reading  of  the  statement  of  W.  H.  Wisener, 
Sr.,  was  objected  to  by  defendant's  counsel,  on  the 
ground  that  he  was  interested,  and  therefore  is  incompe- 
tent, stating  the  ground  of  such  incompetency;  from 
which  decree  an  appeal  was  prayed  and  granted,  to  this 
Court.  No  bond,  however,  seems  to  have  been  given  for 
said  appeal. 

The  Clerk  and  Master  then  made  out  a  transcript  of 
the  proceedings  on  this  motion,  with  depositions  taken 
upon  it,  and,  as  he  says,  in  obedience  to  an  order  of  the 
Chancery  Court,  and  certifies  that  the  deeds  referred  to, 
as  copied  in  the  transcript,  are  true  copies,  &c.,  of  the 
papers  read  before  the  Chancellor  on  the  former  hearing 
of  the  cause,  at  the  May  Term,  1860;  and  the  other 
parts  of  the  transcript  he  certifies  to  be  a  copy  of  pro- 
ceedings had  in  the  Chancery  Court  at  Shelby ville,  at 
May  Term,  1867,  and  September  Term,  1867,  on  trial  of 
said   motion. 

Can   we    look    at   these    proceedings,  and   recognize 
them  as  part  of  the  record  in  this  case? 

The  Code  provides  that  any  record  or  paper  filed  in 
an  action,  either  at  law  or  equity,  if  lost  or  mislaid  un- 
intentionally, or  fraudulently  made  away  with,  may  be 
supplied  upon  application,  under  the  orders  of  the  Court, 
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by  the  best  evidence   the  nature  of  the   case  will  admit 
of:     Code.  3907. 

We  can  not  see  any  authority  in  this  provision  for 
this  proceeding.  The  motion  was  not  made  to  supply  a 
lost  record,  or  one  mislaid  unintentionally,  or  fraudulent- 
ly made  away  with.  In  fact,  it  is  not  assumed  that 
the  papers  were  ever  on  file,  or  made  a  part  of  the 
record  in  the  Chancery  Court  at  all.^  The  proof  taken 
on  the  motion  shows  the  fact  to  be,  that  they  never  were 
filid  in  said  court.  We  can  find  no  authority  in  the 
statute  for  manu&cturing  a  record  to  be  sent  to  this 
Court  and  thereby  supplying  defects  found  in  transcripts  ' 
sen1>  here. 

Rule  15,  for  the  regulation  of  the  practice  in  our 
Chancery  Courts,  found  in  the  Code,  p.  981,  is,  that  all 
deeds,  transcripts  of  records,  or  other  written  documents, 
intended  to  be  offered  as  testimony  on  the  hearing  of  a 
cause,  by  either  party,  shall  be  filed  with  the  Clerk, 
before  the  cause  shall  be  heard,  and  if  filed  during  the 
term  at  which  the  cause  is  heard,  notice  thereof,  at  least 
one  day,  shall   be  given  to  the  adverse  counsel. 

The  parties  having  failed  to  file  their  papers,  and 
thereby  make  them  part  of  the  record,  must  abide  the 
result.  We  can  see  no  authority  given  the  Chancery 
Court  to  make  a  record,  or  have  papers  filed  and  made 
part  of  the  record,  after  the  hearing  of  the  cause,  that 
were  not  made  part  of  the  record  before  the  hearing,  as 
the  law  directs. 

We   deem   the   practice  a  dangerous  one,   such   as   we 

^  See  Baker  v.  Mayor  and  Aldermen  of  McMinnviUe,  ante,  117. 


652  NASHVILLE: 


James  Mullins  et  al.  v.  John  C.  Aiken  el  als' 


can  not  sanction,  to  allow  parties  by  parol  proof,  years 
after  the  case  is  determined,  to  supply  and  add  to  the 
records  of  the  courts  of  the  country,  and  thus  make  up 
the  proceedings  of  the  court,  not  from  the  entries  made 
at  the  time  the  proceedings  occurred,  but  from  the  un- 
certain memory  of  witnesses. 

This  is  not  a  case  for  remanding  the  cause  to  an  in- 
ferior court  to  supply  a  lost  record,  as  in  Seay  v. 
Hughes,  5  Sneed,  155,  because  it  does  not  appear  that 
any  portion  of  the  record  has  been  lost.  On  the  con- 
trary, it  appears  distinctly,  that  the  papers  desired  never 
were  a  part  of  the  records  of  that  court. 

With  the  papers  here  referred  to,  out  of  the  case,  as 
we  are  bound  to  treat  them,  it  can  not  be  pretended  that 
defendants  have  shown  a  title  to  the  twenty-five  acres  of 
land,  such  as  they  contracted  to  make.  If  they  were  in 
the  record,  and  could  be  considered  by  us,  we  might 
find  more  diflBculty  in  the  decision  of  this  case. 

With  this  view  of  the  case,  we  are  constrained  to  re- 
verse the  decree  of  the  Chancellor,  and  rescind  the  con- 
tract for  the  sale  of  the  land,  perpetually  enjoining  the 
collection  of  the  notes  given  for  the  purchase  money;  and 
remanding  the  same  for  account  of  rents,  allowing  Mul- 
lins for  such  permanent  improvements  as  have  enhanced 
the  value  of  the  land. 

Defendants  will  pay  the  costs  in  this  Court,  and  com- 
plainants the  costs  in  the  court  below. 
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F.  A.  Loughmiller  v,  G.  W.  D.  Harris,  Guardian,  €<  a/. 

1.  PuKCHASE  Money.    Seeing  to  appliccUion  of.    A  purchaser  from  a  truRtee 

to  sell  land  mortgaged  for  payment  of  debta,  is  not  bound  to  see  to  the 
application  of  the  purchase  money. 

2.  Trustee.    Beceipt  of  money  by.  Not  a  reUa/se  of  mortgagor  or  mrety.    The 

maker  of  a  mortgage  with  a  power  of  sale  in  a  trustee,  or  a  surety  of 
such  maker,  is  not  released  of  the  liability  to  the  debt  by  the  fact  of  a 
sale  and  receipt  of  the  money  by  the  trustee,  the  trustee  having  applied 
the  money  to  the  payment  of  other  debts  by  consent  of  the  maker. 

3.  Same.    LiabHUy  of.    The  trustee  in  such  case,  is  liable  to  a  surety  upon 

one  of  the  notes  secured  by  the  mortgage,  for  the  amount  misapplied, 
and  properly  applicable  to  that  note. 

4.  Chancery  Practice.    Decree  over.    Against  trustee  for  fund  misapplied. 

All  the  parties  being  before  the  Court  on  a  bill  filed  by  the  surety  of  the 
maker,  to  eijoin  a  suit  for  the  debt,  be  released  from  the  debt,  or  to  ap- 
ply the  money  received  by  the  trustee  to  the  payment  of  the  mortgage 
debt,  a  decree  is  proper  in  favor  of  the  holder  against  the  surety  of  the 
maker  for  the  balance  of  the  debt,  with  a  decree  over  in  favor  of  the 
surety,  against  the  trustee  for  the  amount  misapplied. 

Case  cited :  Williams  v.  Otey,  8  Hum.,  568. 


FROM   FRANKLIN. 


Appeal  from  the  Chancery  Court  at  Winchester,  at 
February  Term,  1868.  The  transcript  does  not  show 
what  Judge  presided  at   the  hearing  of  the  cause. 

A.  S.  CoLYAR  &  A.  S.  Marks,  for  complainant. 

TuRNEY,  J.,  having  been  of  counsel  for  defendants, 
did  not  sit  in  this  case. 

Deaderick,  J.,  delivered    the  opinion   of  the   Court. 

The  complainant  filed  his  bill  in  the  Chancery  Court 
at  Winchester,  on  the   9th  of  August,  1860,  against   G. 
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W.  D.  Harris,  guardian,  &c.;   F.  T.  Estill,  administrator 
of  W.  E.  Venable,  deceased,  and   Benj.  Deehard. 

The  complainant,  with  Da^id  and  P.  S.  Deehard, 
about  the  5th  of  July,  1853,  became  the  surety  of  de- 
fendant, Benj.  Deehard,  to  defendant,  G.  W.  D.  Harris, 
guardian,  &c.,  upon  several  notes,  amounting  in  the  ag- 
gregate to  about  the  sum  of  eighteen  thousand  dollars. 
At  the  same  time,  Benj.  Deehard,  with  the  assent  of  his 
sureties  given  in  writing  upon  the  deed,  executed  a  deed 
of  trust  for  a  valuable  tract  of  land  situate  in  Franklin 
county,  to  secure  said  notes.  The  land  was  conveyed  to 
W.  E.  Venable,  trustee;  and  the  deed  provided  that,  if 
the  several  notes  therein  secured  should  be  paid  by  the 
10th  of  April,  1855,  then  the  conveyance  should  be  void ; 
but,  if  the  notes  should  not  be  paid,  then  the  trustee 
was  empowered  to  sell  the  lands  conveyed,  and  with  the 
proceeds  pay  the  expenses  of  executing  the  trust:  "he 
shall  pay  and  satisfy  said  notes,  with  interest  thereon, 
computed  to  the  10th  of  April  in  every  year;  and  the 
balance  of  the  proceeds  of  said  sale  of  lands,  if  any,  shall 
be   paid  to  said   Deehard." 

The  trustee  was  empowered  by  said  trust  deed  to 
sell  the  lands  publicly  or  privately.  The  trust  deed 
contains  the  further  stipulation  that,  "every  security  to 
said  notes  assents  to  the  provisions  of  this  deed,  and 
agrees  that  the  provisions  of  this  deed  shall  not  operate 
m  any  way  to  release  him  from  any  of  the  obligations 
or  liabilities  of  said   suretyship." 

The  trustee  also  signed  the  deed,  and  undertook  the 
exercise  of  the  powers  therein  conferred  upon  him.  The 
land   was  sold   for   more   than   enough  to  pay  the  debts 
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due  to   Harris,  and  the  greater  portion  of  said  debt   was 
paid  to  him  from  time  to  time. 

As  appears  from  the  answer  of  Harris,  Estill,  the  ad- 
ministrator of  Venable,  had  a  settlement  about  the  1st 
of  June,  1858,  at  which  time  Estill  paid  him  one  of 
the  land  notes  for  $3,253.61,  leaving  a  balance  then  due 
to  Harris  upon  the  note  of  the  Dechards  and  complain- 
ant, of  $929.50;  and  this  is  the  sum,  with  its  interest, 
which  Harris  claims  is  still  due  to  him,  and  for  which 
he  instituted  suit  in  the  Circuit  Court  of  Franklin 
county,  against  complainant.  And  the  bill  in  this  case 
is  filed  to  enjoin  that  suit  at  law,  and  alleges  that  "the 
Harris  debt  was  fully  paid  by  the  receipt  of  the  land 
notes;"  and  further  alleges  that  Venable,  the  trustee, 
"seeing  and  understanding  that  the  Harris  debt  was  all 
paid  to  him,"  paid  and  applied  about  fifteen  hundred 
dollars  of  the  land  notes  upon  a  bank  debt  due  from 
Dechard,  the  maker  of  the  trust  deed,  which  Venable 
the  trustee,  had  in  his  hands,  as  an  attorney,  for  col- 
lection. 

The  bill  further  charges  that,  even  if  the  Harris  debt 
was  not  paid,  the  payment  of  the  bank  debt  in  his 
hands  for  collection,  as  an  attorney,  was  a  misapplication 
of  the  trust  fund,  and  made  him  responsible,  and  re- 
leased complainant,  and  that  Harris  is  now  prosecuting 
said  suit  at  law  agaiust  complainant  to  recover  a  sum 
of  money  due  from  said  Venable's  estate.  ^ 

The  bill  further  alleges  that,  after  Dechard  had  left 
the  State,  Harris  and  Venable's  administrator  made  a 
settlement,  and  it  appeared  that  there  was  upwards  of 
?900  still  due  to  Harris.      The  complainant,  in  his  bill. 


/ 
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prays  to  be  discharged  frf)in  liability,  aad  that  Estill, 
administrator  of  Venable,  be  required  to  pay  the  debt  to 
Harris. 

Harris,  Estill  administrator  of  Venable,  and  Dechard, 
the  principal  in  the  notes  and  maker  of  the  trust  deed, 
answer. 

Harris,  in  his  answer,  insists  upon  the  liability  of 
complainant  for  the  balance  due  him,  of  $929.50,  1st  of 
June,  1858;  and  that  he  is  not  discharged  from  said 
liability  by  reason  of  the  failure  of  Venable  to  pay  the 
full  amount  of  the  debt  due  him;  and  that  Estill,  ad- 
ministrator, promised  not  to  plead  the  statute  of  limita- 
tions if  sued  by  him. 

Benjamin  Dechard,  the  principal  in  the  notes  secured, 
states  that  the  trustee  had  in  his  hands  a  debt  due  to 
the  Planter's  Bank  of  Tennessee,  and  that  he  and  the 
trustee  made  a  calculation  of  the  debt  due  to  Harris, 
and  made  out  about  $1,500  in  the  hands  of  the  trustee, 
in  land  notes,  over  and  above  what  would  be  required 
to  satisfy  the  Harris  notes;  and  the  trustee  claiming  no 
commissions,  he  directed  him  to  apply  the  $1,500  to  the 
payment  of  the  bank  debt  and  other  notes  in  his  hands 
for   collection,  which  was  done. 

Respondent,  Estill,  states  in  his  answer  that  he  does 
not  know  how  the  notes  for  the  land  were  disposed  of, 
except  the  notes  which  came  to  his  hands  as  adminis- 
trator, which  were  received  by  said  Harris  as  a  pay- 
ment, as  stated  in  his  answer.  He  says  he  can  not 
admit  or  deny  that  his  intestate  took  the  notes  in  full 
payment  of  Harris'  debt;  but  intestate  told  him  that  he 
applied   a  portion  of   the   notes,    (and   about  the  amount 
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Stated,)  as  alleged  in  Dechard^s  answer;  and  furtlier 
states  that  he  would  not  plead  any  statute  of  limitations 
if  sued  by  Harris,  unless  it  was  his  duty,  or  he  was 
compelled  to  do  so. 

On  the  5th  of  October,  1866,  Harris  filed  a  cross  bill, 
making  the  purchasers  of  the  land  from  Venable,  trustee, 
parties,  and  seeking  to  hold  them  liable,  upon  the  ground 
that  they  were  bound  to  see  that  the  purchase  money  of 
the  lands  conveyed  in  the  trust  was  applied  to  the  ex- 
tinguishment of  the  debts  therein  secured;  insisting,  how- 
ever, that  the  liability  of  the  purchasers  of  the  land  did 
not  release  Loughmiller  from  his  obligation  to  pay  the 
debts. 

This  cross  bill  was  demurred  to,  and  the  demurrer 
was  sustained,  and  the  cross  bill  dismiased;  and  upon 
the  original  bill  the  Chancellor  rendered  a  decree  in  favor 
of  Harris,  against  complainant,  Loughmiller,  for  $929.50, 
and  interest  thereon,  from  1st  of  June,  1858.  Harris, 
the  complainant  in  the  cross  bill,  appeals  from  the  de- 
cree dismissing  his  cross  bill,  and  complainant,  Lough- 
miller, also  appeals  from  the  decree  against  him. 

The  argument  here  has  been  chiefly  directed  to  the 
question  presented  by  the  cross  bill;  and  it  is  insisted 
that  the  purchasers  of  the  land  fom  the  trustee  were 
bound  to  see  to  the  application  of  the  purchase  money 
to  the  debts  secured  in  the  trust  deed.  Several  authori- 
ties are  produced,  sustaining  this  view;  and  the  case  of 
Elliott  V.  Merryman,  Lead.  Ca.  Eq.,  p.  58,  is  specially  re- 
lied on  to  support  this  proposition.  It  is  unquestionably 
true  that  such  is  the  current  of  English  authorities; 
but  a  diflferent  rule  has  prevailed  in  most  of  the  Ameri- 


658  NASHVILLE: 


R.  A.  Loughmiller  v.  G.  W.  D.  Harris,  Guardian,  ef  oL 

can  States.  And  whether  the  property  sold  be  real  or 
personal,  and  whether  it  be  sold  for  the  payment  of 
debts  generally,  or  for  certain  specified  debts,  or  for  the 
payment  of  legacies,  or  for  re-investment,  ''it  may  be 
considered  as  the  prevailing  doctrine  in  the  American 
courts,  that  a  purchaser  from  a  trustee  is  not  bound  to 
see  to  the  application  of  the  purchase  money;  and  he 
will  not  be  held  liable  for  its  misapplication,  unless  the 
sale  is  a  breach  of  trust  on  the  part  of  the  trustee,  and 
the  purchaser  has  notice  or  knowledge,  either  from  the 
face  of  the  transaction  itself,  or  aliunde,  of  the  trustee's 
violation  of  duty.     Hare  &  Wallace's  Notes,  &c.,  74. 

I'he  distinction  which  existed  in  the  doctrine  upon 
this  subject  between  this  country  and  England,  has  been 
abolished  by  the  Act  of  7  and  8  Vic,  c.  76,  which  enacts 
that  the  bona  fide  payment  to  and  receipt  of  any  person, 
to  whom  any  money  shall  be  payable,  upon  any  express 
or  implied  trust,  or  for  any  limited  purpose,  shall  effect- 
ually discharge  the  person  paying  the  same  from  seeing 
to  the  application,  or  being  answerable  for  the  misappli- 
cation thereof,  unless  the  contrary  shall  be  expressly  de- 
clared in  the  instrument  creating  the  trust. 

Although  in  2  Story,  §  1132,  the  learned  author, 
following  the  English  authorities,  says  that,  "where  the 
real  estate  is  sold  for  the  payment  of  specified  debts  or 
legacies,  the  purchaser  is  bound  to  see  that  the  money 
is  actually  applied  in  discharge  of  them,"  yet  he  states  in 
§  1135,  having  in  previous  sections  discussed  the  dis- 
tinctions adopted  by  courts  of  equity  upon  the  subject, 
that  they  "lead  strongly  to  the  conclusion  to  which  not 
only  eminent  jurists,  but  also   eminent  judges,  have  ar- 
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rived,  that  it  would  have  been  far  better  to  have  held, 
in  ali  cases,  that  the  party  having  the  right  to  sell  had 
also  the  right  to  receive  the  purchase  money,  without 
any  further  responsibility  on  the  part  of  the  purchaser, 
as  to  its  application,'' 

Although  there  has  been  no  direct  adjudication  by 
this  Court  upon  the  question  as  presented  in  this  case, 
yet  in  the  case  of  Williama  v.  Otey,  8  Hum.,  568,  where 
the  property  conveyed  in  trust  was  personalty,  and  the 
debte  secured  not  specifically  named,  it  was  held  that  a 
bona  fide  purchaser  will  be  protected,  though  the  trust 
be  abused,  and  that  the  purchaser  is  not  bound  to  see 
to  the  proper  application  of  the  purchase  money.  Com- 
plainant, Loughmiller,  was  a  party  to  the  trust  deed,  and 
assented  to  its  provisions.  That  deed  empowered  the 
trustee  to  sell  the  land,  and  pay  the  money  to  Harris, 
to  extinguish  his  debt,  and  to  pay  the  residue  to  Dechard. 
The  execution  of  this  trust  and  duty  was  imposed  on 
the  trustee;  and  Loughmiller  was  not  released,  simply 
because  a  sufficient  fund  came  to  trustee's  hand  to  pay 
the  debt,  unless  his  failure  to  pay  was  occasioned  by 
some  wrongful  act  of  Harris.  There  being  no  evidence 
of  any  fault  of  Harris,  and  the  debt  remaining  unpaid, 
Loughmiller  is  still  liable  for  it. 

The  Chancellor's  decree  upon  the  original  bill  will, 
therefore,  be  affirmed  to  this  extent;  but  complainant  in 
that  bill,  upon  the  facts  disclosed  in  this  record,  is  enti- 
tled to  a  decree  over  against  the  administrator  of  Vena- 
ble,  for  the  amount  of  his  liability  to  Harris;  it  ap<- 
pearing    that   Venable,   in  direct   violation    of    the    pro- 
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visions  of  the  trust  deed,  paid  debts  in  his  own  hands 
for  collection,  to  the  amount  of  $1,500,  out  of  the  trust 
fund,  leaving  nothing  to  pay  the  balance  of  the  debt 
to  Harris,  which  was  to  be  first  paid. 

Estill  does  not  rely,  in  his  answer  to  complainant's 
bill,  upon  the  statute  of  limitations  of  twp  years  for  the 
protection  of  his  intestate's  estate,  which  it  was,  perhaps, 
his  duty  to  have  done.  With  this  modification,  the 
Chancellor's  decree  will  be  affirmed,  and  the  cross  bill 
will  be  dismissed,  at  the  cost  of  the  complainant 
therein.^ 


John  B.  Hudson,  Ex'r,  v.  A.  J.  King  et  ah. 

1.  Specific  Performance.    Bxceaaive  price.    Change  of  circuTntianeeB.    k 

contract  for  the  sale  of  lands  made  during  the  war,  and  at  the  fictitiona 
prices  then  prevailing,  will  not  he  specifically  executed. 

2.  Sake.     Contraci  not  to  be  executed  in  parL    A  sale  of  lands  to  several 

persons,  heirs  or  tenants  in  common,  purchasing  in  unequal  amounts,  at 
unreasonable  prices,  as  above,  if  set  aside  as  to  part  who  resist,  a  specific 
execution  of  the  contract  will  not  be  enforced  against  those  who  insist 
upon  its  execution.^ 

3.  Same.    StcUute  of  frauds.    Plea  of.    It  seems  that,  in  some  cases,  specific 

performance  will  be  refused,  where  the  contract  is  not  reduced  to 
writing,  or  the  writing  does  not  contain  a  sufficient  description  of  the 
property  sold,  though  the  statute  of  frauds  is  not  pleaded  or  relied 
upon. 


^  The  decree  for  costs  was  in  favor  of  the  defendants  in  the  original  bill, 
against  Loughmiller  and  his  sureties  for  his  appeal,  for  the  costs  of  the 
original  bill,  with  a  decree  in  his  favor  against  Estill,  administrator  of  Ven- 
able,  for  the  same  costs,  and  decree  as  above  as  to  the  cross  bill. 

*See  BeU  v.  Bowers,  4  Ck)ld.,  311. 
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4.  Sams.  /Sbme.  Description  of  land.  A  description  of  lands  in  a  contract 
of  sale,  aa  lots  ''No.  1,  175  a,  38  p.;  No.  2/'  etc.,  of  a  certain  tract, 
without  other  description  of  the  lots,  is  not  a  snfficient  designation  for  a 
Court  specifically  to  execute  the  contract 

Cases  cited :    BaUon  v.  McQurCy  M.  &  Y.,  344;  Sneed  y.  Bradley y  4  Sneed, 
301;  MeOarty  y.  KyUy  4  Cold.,  349. 

Code  dted :    1757. 


FROM   lilNOOLN. 


Chancery  Court  at  Fayetteville,  John  P.  Steele, 
Cb.,  presiding. 

John  M.  Bbight,  for  complainants,  cited,  on  sales  of 
land  at  auction  and  statute  of  frauds:  1  Sugd.  on  Vend., 
p.  136,  top;  Hil.  on  Sales.  On  contract  admitted  and 
statute  not  pleaded:  Mis  v.  EUidy  1  Dev.  Eq.,  341,  398; 
Alien  V.  Griffin,  2  Dev.  &  Bat.  Eq.,  9;  Dunn  v.  Moore, 
3  Ired  Eq.,  364;  4  lb.,  125;  1  White  &  Tudor  Lead. 
Ca.,  521,  522;  2  Sto.  Eq.,  §  755,  d  seq.;  1  Sugd.  on 
Vend.,  137,  138,  139;  Sneed  v.  Bradley,  4  Sneed,  301. 
Part  performance:  1  White  &  Tudor  Lead.  Ca.,  521,  and 
cases  cited.  Contra.:  M.  &  Y.,  333;  Coupled  with  ad- 
mission in  answer:  2  Hum.,  174;  4  Sneed,  301.  Revo- 
lution: 1  Kent,  25;  Wheaton.  As  to  sales  of  slaves, 
same  authorities  cited  by  him,  ante  p.  523.  On  specific 
performance:   4  Cold.,  349. 

J.  P.  DiSMUKES,  for  Gambrel  and  wife,  cited  Nichol 
V.  Bidlei/,  5  Yer.,  63;   4  Sneed,  373  (?)  473. 

J.  B.  Lamb,    for    E.  C.  King   and    Moore,  cited,  on 

statute  of  frauds:   PipkiJi  v.  James,  1  Hum.,  325;  M.  & 
36 
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Y.,  333.  On  Chancery  pleading:  Crockett  v.  Lee,  7  Wheat.; 
Mayse  v.  Biggs,  3  Head,  36;  Earlea  v.  Earles,  3  Head, 
366. 

SxEED,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  as  executor  of  the  last  will  and  tes- 
tament of  Ephraim  King,  deceased,  brings  his  bill  for  the 
specific  performance  of  a  contract  by  the  purchasers  of 
the  land  and  slaves  of  his  testator,  alleged  to  have  been 
sold  by  him,  under  the  directions  of  the  will,  on  the  18th 
of  February,  1862,  and  for  an  account  of  advancements, 
and  the  settlement  of  said  estate.  The  defendants  arc  the 
heirs  and  devisees  of  the  testator,  a  part  of  whom  were 
the  purchasers  of  said  land  and   slaves. 

It  is  alleged  in  the  bill,  that  the  will,  after  disposing 
of  some  specific  legacies,  gave  the  entire  estate,  both  real 
and  personal,  to  the  testator's  widow,  for  life,  and  di- 
rected, after  her  death,  the  whole  to  be  equally  divided 
among  "all  the  testator's  heirs;"  that,  following  the  in- 
structions of  the  will,  the  complainant,  after  the  termi- 
nation of  the  life  estate,  proceeded  to  sell  the  land  and 
slaves  to  the  highest  bidder — the  land  on  a  credit  of  one 
and  two  years,  and  the  slaves  on  a  credit  of  one  year 
from  the  date  of  the  sale;  that  said  land  was  composed 
of  two  tracts,  one  known  as  the  home  place,  and  the 
other  known  as  the  Cunningham  tract,  both  lying  in 
Lincoln  County;  that  the  same  was  sold  in  lots  as  fol- 
lows: Of  the  home  place.  Lot  No.  1,  175  acres  and  38 
poles,  was  sold  to  E.  C.  King,  for  $5,081. 88;  Lot  No. 
2,  138  acres,  138J  poles,  to  S.  A.  King,  for  $2,082.98. 
and    Lot    No.    3,    183    acres,    120  poles,   to  Martha  G. 
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Moore,  for  $5,512.50.  Of  the  Cunningham  tract,  Lot  No. 
1,  138  acres,  139 J  poles,  to  W.  A.  King,  for  $3,194.06; 
Lot  No.  2,  201  acres,  98  poles,  to  M.  A.  Harkins,  for 
§3,024.18;  Lot  No.  3,  88  acres,  80 J  poles,  to  A.  J.  King, 
for  $1,681.56.  The  two  negroes  were  sold  to  A.  J.  King 
and  John  Holly,  the  man,  Green,  for  $1,050,  to  the  for- 
mer, and  Anthony  for  $950,  to  the  latter.  The  only  mem- 
orandum, or  written  evidence  of  the  sale  of  the  land,  is 
a  certificate  by  the  executor,  made  an  exhibit  to  the  bill, 
in  the  words  and  figures  following: 

"A  list  of  the  land  and  negroes  sold  at  the  residence 
of  Ephraim  King,  deceased,  sold  as  the  property  of  the 
said  Ephraim  King,  deceased,  on  the  18th  day  of  Feb- 
ruary,  1862: 

HOME   PLACE. 

Lot  No.  1,  175  a.,  38  poles,  $29,  E.  C.  King,. ..$5,081.88 
Lot  No.  2, 138  a.,  138i  poles,  $15,  S.  A.  King,...  2,082.98 
Lot  No.  3,  183  a.,  120  poles,  $30,  M.  G.  Moore,...  5,512.50 

CUNNI^^GHAM   PLACE. 

Lot  No.  1, 138  a.,  139J  poles,  $23,  W.  A.  King,. ..$3,194.06 
Lot  No.  2,  201  a.,  98  poles,  $15,  M.  A.  Harkins,...  3,024.18 
Lot  No.  3,  88  a.,  80i  poles,  $19,  A.  J.  King,...  1,681.56 
No.  1,  negro  boy.  Green,  $1,050,  A.  J.  King,,..  1,050.00 
No.  2,  negro  boy,  Anthony,  $950,  John  Holly,...     950.00 

"I  certify  that  the  above  list  is  correct,  to  the  best  of 
my  knowledge  and  belief.     This,  7th  August,   1865. 

"James  P.  Hudson, 
"Surviving  Executor." 

It  is  alleged  in  the  bill  that  all  the  purchasers  took 
possession  of  the  land  respectively  bought  by  them,  and 
the  slaves,   and   that  they  hold   the   land  to  the  present 
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time,  and  the  slaves  were  so  held  by  the  purchasers  of 
them  until  the  period  of  their  emancipation.  But  only 
M.  A.  Harkins,  S.  A.  King  and  John  Holly  executed 
their  notes.  W.  A.  King  died  not  long  after  the  sale, 
aud  without  executing  his  notes  for  the  purchase  money. 
He  left  a  widow,  Theodosia,  in  possession  of  the  land, 
and  one  child,  Lauretta.  The  defendant,  Joshua  Gambrel, 
has  since  intermarried  with  Theodosia,  and  became  the 
administrator  of  the  estate  of  W.  A.  King.  The  bill 
further  states  that  several  of  the  purchasers  will  be  unable 
to  pay,  and  that  the  land  will  have  to  be  re-sold,  in  order 
to  realize  the'  amount;  that  all  the  purchasers  are  directly 
or  indirectly  interested  in  said  estate  as  devisees  and  heirs, 
or  the  widows  or  husbands  of  such,  and  having  purchased 
in  unequal  amounts,  an  account  is  prayed,  and  an  adjust- 
ment and  settlement  of  said  estate,  and  decree  for  bal- 
ances. 

The  defendants,  Joshua  Gambrel,  and  wife,  Theodosia, 
first  answer.  They  admit  all  the  allegations  of  the  bill, 
the  purchase  by  W.  A.  King,  and  the  subsequent  con- 
tinued possession.  They  assent  to  the  specific  performance 
of  the  contract,  and  are  willing  to  comply  with  the  terms 
and  conditions  thereof  as  assumed  by  W.  A.  King  in  his 
lifetime.  They  insist  that  the  land  bought  by  the  de- 
faulting purchasers  be  re-sold,  and  if  it  do  not  bring  as 
much  as  they  bid,  then  that  they  be  required  to  con- 
tribute the  deficit;  that,  according  to  the  intention  of  the 
testator's  will,  the  sale  of  the  real  estate  was  a  conversion 
into  personalty;  and  the  said  Joshua  insists  that  the  in- 
terest of  the  said  W.  A.  King  be  paid  over  to  him  as 
administrator,  and   that  the  descendants  of  the  child   or 
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children  of  the  testator  who  died  before  the  termination 
of  the  life  estate  had  no  interest  in  the  estate,  but  the 
whole  belonged  to  the  children  living  at  the  termination 
of  said  life  estate. 

The  answer  of  John  W.  Barham,  Nancy  Barham  and 
Lauretta  King,  minors,  by  their  guardian  ad  litem,  sub- 
mits the  rights  of  said  wards,  and  claims  for  them  and 
Lethe  Foster,  and  another,  whose  name  is  not  given, 
all  minors  and  descendants  of  the  testator,  one-eighth  of 
said  estate,  to  three-fourths  of  which  the  three  first  named 
minors  would  be  entitled.  It  insists  that  all  the  heirs  of 
the  testator  had  an  interest  in  the  estate  devised  in  re- 
mainder, which  vested  at  his  death,  and  that  Lauretta 
had  inherited  all  the  rights  of  her  father  in  said  pur- 
chase, subject  to  the  dower  of  her  mother,  Theodosia. 

The  answers  of  E.  C.  King,  and  G.  W.  R.  Moore 
and  wife  Martha,  admit  the  sale,  purchase  and  posses- 
sion, as  charged  in  the  bill,  but  resist  the  enforcement 
of  the  contract,  upon  the  ground  that  the  land  was  sold 
during  the  late  civil  war,  at  "Confederate  prices,"  which 
were  based  upon  fictitious  values,  and  that  they  bid  them 
off  at  largely  more  than  their  value,  in  order  to  secure 
homes  near  the  old  &mily  homestead;  that  they  are  now 
poor,  and  utterly  unable  to  pay  the  amount  bid  for  the 
land,  and  interest,  and  that  if  compelled  to  do  so  they 
will  be  deprived  of  all  share  in  the  estate  of  their  father; 
and  in  view  of  the  changed  condition  of  the  country,  the 
general  impoverishment  of  the  people,  and  of  the  pecu- 
liar circumstances  under  which  the  purchase  was  made, 
with  the  impression,  it  is  stated,  that  the  land  would  be 
paid  for  in  the  abundant  currency  of  the  time,  they  pray 
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to  be  relieved  of  the  purchase,  avowing  their  willingness 
to  pay  the  rent  while  the  land  has  been  held  by  them; 
that  said  sale  was  made  under  an  usurped  government, 
whose  acts  had  been  declared  null  and  void  by  the  Con- 
stitution  of  1865,  and  that  the  Court  could  not  lawfully 
(niforce  said  contract  upon  them.  They  ask  a  re-sale, 
and  an  adjustment  of  all  accounts  between  the  devisees 
and  tlie  executor. 

The  answer  of  8.  A.  King  admits  the  purchase  and 
possession,  as  charged,  and  the  execution  of  his  note  for 
the  purchase  money,  and  insists  upon  the  specific  per- 
formance, as  prayed  for  in  the  bill,  as  against  himself 
and  all  others.  He  avows  his  readiness  to  comply  with 
the  terms  of  the  contract,  and  prays  for  a  general  account 
and  settlement  of  the  estate. 

Neither  of  the  purchasers  of  the  land,  who  resist  the 
bill,  rely  upon  the  statute  of  frauds  as  a  defense,  in  their 
answer. 

The  defendant,  John  Holly,  and  wife,  file  an  answer 
and  cross  bill.  They  admit  the  purchase  of  the  slave, 
Anthony,  the  execution  of  the  note,  and  that  they  took 
possession  of  him  under  their  purchase,  and  held  him 
until  public  events  had  made  him  free.  They  insist  that 
the  executor  made  a  bill  of  sale  to  the  slave,  expressly 
reserving  in  himself  the  title  until  the  purchase  money 
was  paid;  that  he,  the  said  John  Holly,  tendered  the 
price  at  the  maturity  of  the  note,  but  the  complainant 
declined  it,  and  refused  to  make  him  a  title.  They  charge 
in  the  cross  bill,  that  the  complainant  was  guilty  of  great 
negligence  in  attending  to  the  affairs  of  said  estate;  that 
he  was  slow  to   enter  upon  the  duties  of  his  trust,  and 
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that  he  postponed  the  sale  of  said  slaves  until  the  coun- 
try was  convulsed  in  civil  war,  and  that  slavery  was  on 
the  eve  of  its  extinction,  as  complainant  knew,  when  said 
slaves  were  sold;  and  that  in  view  of  the  j^eculiar  hard- 
ship of  the  case,  their  own  poverty  and  utter  inability 
to  pay,  they  pray  to  Hbe  relieved  from  said  sale,  and  that 
the  same  be  declared  void  as  to  them,  because  no  title 
had  vested  in  them. 

The  complainant  answers  the  cross  bill,  denying  all 
its  charges.  He  states  that  there  was  no  lien  reserved, 
and  that  the  title  passed  to  the  said  John  Holly  by  the 
sale  and  delivery  and  bill  of  sale;  that  the  said  Holly, 
on  his  purchase,  took  the  title,  possession  and  risk  of  the 
proi)erty,  and  that  he  retained'  no  Hen  upon  said  slave. 
He  denies  the  alleged  tender  of  the  money,  but  states 
that  the  said  Holly  did  once  propose  to  him  to  exchange 
the  bill  of  sale  for  his  note,  but  he  declined.  The  bill  of 
sale  is  not  exhibited,  and  there  is  no  proof  in  the  cause. 

The  Chancellor  held  the  sale  of  the  land  and  negroes 
to  be  a  valid  sale,  and  decreed  a  specific  performance  of 
the  terms  thereof.  An  account  is  ordered  against  the  pur- 
chasers, and  against  the  executor,  as  to  the  debts  and 
assets  of  the  estate,  and  a  settlement  of  all  matters  be- 
tween the  heirs  and  devisees  and  the  executor,  allowing 
due  compensation  to  the  latter,  and  an  account  of  solic- 
itor's fees.  In  construing  the  will,  which  is  not  exhib- 
ited in  the  record,  the  Chancellor  held  that  the  intention 
of  the  testator  was  to  conv^ert  all  his  property  into  money, 
and  thus  to  have  it  distributed  among  his  heirs  and  lega- 
tees, upon  the  termination  of  the  life  estate;  that  all  the 
living  children  and  descendants  of  deceased  children  were 
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entitled  to  share  in  the  estate^  the  children  in  equal  partSi 
and  the  descendants  of  deceased  children  as  classes^  each 
of  which  would  represent  their  deceased  parent,  and  the 
great  grand-children  taking  as  a  class  the  interest  of  their 
deceased  parents;  that  the  share  of  W.  A.  King  be  paid 
to  Joshua  Gambrel,  his  administrator,  to  be  administered 
according  to  law,  or  applied  to  the  indebtedness  of  the 
estate  of  the  said  W.  A.  King  to  the  estate  of  the  tes- 
tator. 

The  defendants,  E.  C.  King,  G.  W.  R.  Moore  and 
wife,  Martha,  and  John  Holly  and  wife,  Mahala,  pre- 
sented, after  the  decree,  a  petition  for  re-hearing,  setting 
forth  the  great  hardship  of  the  case  as  against  them,  in 
view  of  all  the  circumstances,  and  relying  upon  the  stat- 
ute of  frauds  as  a  defense  against  said  bill,  so  &r  as  it 
sought  to  enforce  said  contract  for  land.  The  prayer  of 
the  petition  was  disallowed,  and  the  petition  dismissed. 
The  defendants  appealed,  but  only  the  defendants  King 
and  Moore  and  wife  gave  bond. 

The  will  is  not  copied  into  the  transcript,  and  we  can 
not,  therefore,  judge  of  the  correctness  of  that  part  of  the 
Chancellor's  decree  which  interprets  the  intention  of  the 
testator  as  to  the  manner  of  the  transmission  of  his 
estate. 

But  in  other  respects,  there  must  be  a  modification 
of  the  decree. 

The  jurisdiction  of  a  court  of  equity,  in  decreeing  a 
specific  performance  of  an  agreement,  is  a  peculiar  jurisdic- 
tion, in  the  exercise  of  which  that  forum  becomes,  of  its 
own  inherent  strength,  a  court  of  conscience.  It  is  said 
that  equity  follows  the  law,  and  this  proposition  is  abstractly 
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true;  but,  in  the  exercise  of  this  jurisdiction,  it  sometimeS| 
says  Mr.  Justice  Story,  "goes  fiir  beyond  the  law:"     2  Eq. 
Jur.,  §  741.     It  was  a  remark  of  Lord  Redesdale,  that  the 
ground  of  this  jurisdiction  in   a  court  of  equity,  is  in  its 
capacity  to  do  complete  justice:    Harnett  v.  Yieldwgy  2  Sch. 
&  Lefr.,  552.     The  court  of  equity,  in  the  exercise  of  this 
jurisdiction,  would  fall  far   short  of  its  functions  and  its 
duties  alike,   if  ic  did  not   take  a  broader   view  of  the 
rights  of  parties  than  is   sanctioned   by  the   sterner  rules 
of  the   common   law.      It  is  said   to   be   "a   discretionary 
jurisdiction,"   not,   indeed,  of  arbitrary  or   capricious   dis- 
cretion, dependent  upon  the  mere  pleasure  of  the  Judge, 
but  of  that  sound  and   reasonable  discretion   which  gov- 
erns itself  as  far  as  it   may,  by  general   rules  and   prin- 
ciples; but  at  the  same  time,  which  withholds  or  grants 
relief  according   to  the  circumstances   of   each   particular 
case,   when   these   rules   and    principles   will   not    furnish 
any    exact    measure    of   justice    between   the    parties:     2 
Story    Eq.    Jur.;  §    742.       And    it    is   stated    by    Lord 
Redesdale'  to  be  one  of  the  special  grounds  why  a  court 
of  equity   will   not  decree   a  specific   performance   of   an 
agreement,   when,   from    the  circumstances,  it  is  doubtful 
whether   the  party  meant   to  contract  to   the   extent  that 
he  is  sought  to  be  charged:     2  Story  Eq.,  §  716,  note  1. 
If  such   was  a  recognized  doctrine  of    English   jurispru- 
dence   in    the    beginning   of   the  present    century,   with 
much   more  force  may  we  apply  it  to  transactions  occur- 
ring during  the  late  war,  if  indeed   we  could  not  evoke 
from   that  extraordinary  period   some    broader  and   more 
catholic  doctrine   fairly  deducible   from  the  great  princi- 
ples of  equity  jurisprudence.      We  hold  that,  in  adjust- 
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ing  the  rights  of  parties  which  accrued  to  them  during 
the  late  civil  war,  we  can  not,  consistently  with  the 
principles  which  give  life  and  spirit  to  a  court  of  equity, 
close  our  eyes  to  the  circumstances  which  then  surrounded 
them.  In  the  language  of  Chief  Justice  Chase,  "con- 
tracts made  among  them  must  be  interpreted  and  en- 
forced with  reference  to  the  condition  of  things  created 
by  the  act  of  the  governing  power:"  8  Wal.,  13.  We 
can  not  ignore  the  existence  of  a  rampant  and  bloody 
revolution,  which  pervaded  all  civil  society  and  unsettled 
the  courses  and  currents  of  social,  commercial  and  do- 
mestic life.  We  can  not  close  our  eyes  to  the  fact  that, 
in  that  struggle,  the  energies  of  trade,  naturally  clastic, 
were  paralyzed  by  the  perils  which  beset  our  jjeople  by 
land,  and  by  the  blockade  of  our  seaports;  that  this 
state  of  things  had  destroyed  our  standard  of  values,  and 
commerce  itself  became  the  foot-ball  of  military  caprice. 
We  can  not  forget  that  there  was  no  money,  silver, 
gold  or  bullion,  by  which  to  measure  the  vahies  of  trade 
and  commerce,  and  that  the  fortunes  of  war  had  forced 
upon  the  people  a  plethora  of  currency  of  an  arbitrary 
commercial  value,  with  which  they  built  their  navies, 
marshaled  their  armies,  carried  ou  a  gigantic  war,  while 
for  four  years  their  own  internal  commerce  had  no  other 
basis,  no  other  standard  of  value;  that  this  currency  was 
their  money,  their  gold,  their  silver,  their  all;  that  it  sup- 
plied them  with  raiment.  It  bought  their  daily  bread. 
It  supported  the  living;  It  buried  the  dead.  It  paid  their 
soldiers,  their  farmers,  their  mechanics,  their  teachers, 
their  doctors,  and  it  was  the  basis  of  all  their  contracts. 
W^e  can  not  forget  that  the  country  was  full  of  this   re- 
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dundant  currency,  whose  circulation  was  enforced  by 
public  opinion  and  military  power,  and  that  the  very 
plethora  of  this  circulation  had  given  a  fictitious  value  to 
every  article  of  trade  and  every  species  of  property,  both 
real  and  personal.  Nor  could  a  court  of  equity,  in  such 
case,  shut  out  the  picture  of  desolation,  of  broken  fortunes, 
of  ruined  homesteads,  of  scattered  and  impoverished  fami- 
lies, and  the  heavy  burden  of  utter  bankruptcy  and  gloom 
which,  at  the  close  of  the  late  civil  war,  rested  upon 
the  country.  The  defendants  who  resist  the  prayer  of 
this  bill,  have,  by  the  ground  of  their  defense,  brought 
these  considerations  squarely  before  us;  and  we  have  no 
hesitation  in  laying  it  down  as  a  principle,  that  courts 
of  equity  in  determining  the  rights  of  parties  in  a  case 
of  this  kind,  should  interpret  those  rights  by  the  light 
of  surrounding  circumstances,  and  with  reference  to  the 
motives,  hopes,  prospects  and  conditions  under  which  the 
transaction  occurred  where  it  can  be  done  without  too 
great  a  departure  from  well-established  principles.  The 
parties  have  not  sj^ecially  relied  on  the  statute  of  frauds 
in  their  pleadings  as  a  defense  against  this  bill.  Yet,  in 
a  ease  like  this,  we  could  not  allow  a  technical  rule  to 
defeat  the  demands  of  substantial  justice.  In  view  of  the 
imperative  terms  of  the  statute,  we  hold  that,  irrespective 
of  the  pleadings,  no  court  could  enforce  a  contract '  of 
this  nature,  if  void  under  the  statute;  nor  could  any 
court  legally  entertain  such  an  action,  unless,  perhaps,  in 
the  case  where  the  adverse  party  has  acquiesced  in  the 
enforcement  of  the  agreement,  or  has  in  some  way  es- 
topped himself  from  resisting  it  by  having  accepted  the 
whole  or   a   partial   benefit    under  it:     14    Johns.,  15;    1 
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Johns.,  Ch.  273;  2  Bouv.  L.  D.,  323.  No  action  shall 
be  brought,  says  the  statute,  whereby  to  charge  any  per- 
son, upon  any  contract  for  the  sale  of  lands,  tenements 
or  hereditaments,  *  *  *  unlcvss  the  promise  or  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorized: 
Code,  1758.  We  apprehend  that  the  object  of  the 
statute  would  be  met  if  the  memorandum  were  sufficient- 
ly specific  to  enable  the  officers  of  the  court  to  go  into 
the  country  and  find  the  land,  and  enforce  its  decrees 
against  it.  An  old  English  case  is  sometimes  referred 
to,  where  the  conveyance  was  of  ^'a  farm  in  the  tenancy 
of  A,''  without  any  further  description;  and  the  Court 
held  the  memorandum  sufficient.  Sheph.  Touch.  But 
the  course  of  decisions  in  Tennessee  has  not  favored 
this  loose  construction  of  the  statute.  Judge  Catron  re- 
gretted that  the  statute  had  been  so  far  departed  from 
in  the  English  decisions.  He  said  it  had  been  followed 
by  an  "appalling  train  of  litigation"  in  that  country; 
and  he  cited  it  by  way  of  warning  to  the  courts  of  this 
State  not  to  fall  into  the  same  error:  Patton  v.  Jfcfc- 
Clurty  M.  &  Y.,  344.  The  objects  of  the  statute,  said 
Story,  are  such  as  its  very  title  indicates,  "to  prevent 
the  fraudulent  setting  up  of  pretended  agreements,  and 
then  supporting  them  by  perjury.  Another  object  was, 
to  preserve  the  terms  of  the  contract  in  some  enduring 
and  exact  form,  not  dependent  upon  the  frailty  or  the 
honesty  of  human  witnesses.  And  courts  of  equity,  be- 
fore   the    passage  of   the  Act   of    Car.  II,  c.  3,  always 
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refused  to  decree  a  specific  performance  of  parol  con- 
tracts, unless  confessed  in  the  answer,  or  unless  they 
were  already  partly  performed :  2  Story  Eq.,  Jur.,  §  753. 
By  the  same  authority  it  is  said  that  courts  of  equity 
will  enforce  the  specific  performance  of  a  contract  within 
the  statute,  not  in  writing,  when  it  is  fiilly  set  forth  in 
the  bill,  and  is  confessed  by  the  answer  of  the  defend- 
ant.  The  reason,  says  Judge  Story,  is,  that  the  statute 
is  designed  to  guard  against  perjury  and  fraud,  and  in 
such  case,  there  can  be  no  danger  of  that  sort.  Per- 
haps, says  he,  another  reason  might  fairly  be  added, 
and  that  is,  that  the  agreement,  originally  by  parol,  is 
now  in  part^  evidenced  by  writing,  under  the  signature 
of  the  party,  which  is  a  complete  compliance  with  the 
terms  of  the  statute:  2  Story  Eq.  Jur.,  §  755;  Sneed  y. 
Bradley,  4  Sneed,  301.  It  is  immaterial  under  the  stat- 
ute as  to  the  form  of  the  instrument  or  the  time  of 
its  execution,  or  as  to  the  number  of  papers  which,  con- 
nected together,  make  out  the  memorandum,  if  they  in- 
herently show  it  without  the  necessity  of  resorting  to 
parol  evidence  to  identify  the  land  and  explain  the  con- 
tract. It  may  be  executed  at  any  time  after  the  contract 
and  before  the  action.  It  is  doubted  whether  it  might 
not  be  after  the  action  brought,  because  the  statute 
only  means  to  secure  written  evidence  of  the  contract. 
The  general  rule  is  stated  thus:  "It  must  contain  the 
essential  terms  of  the  contract,  expressed  with  such  a  de- 
gree of  certainty  that  it  may  be  understood  without  re- 
course to  parol  evidence  to  show  the  intention  of  the 
parties."     Brown  on   Frauds,  §§  348,  371. 

*  Qu.,  "fact?" 
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We   hold   that    the    memorandum  of  the   sale  of   the 
land   in   this    ease  is   not  sufficient   under   the   statute  of 
frauds,    and   that   consequently  the    sale  of    the   land   on 
the  18th  of  February,  1862,  was  a  nullity,  if  this  be  the 
only  written  evidence  of  it.     Upon  the  other  considerations 
discussed,  involving  the  jurisdiction  of  a  court  of  equity 
in    decreeing    the   specific    performance,    even    of    a   void 
contract,    all   parties  assenting,    we   would   have  no   diffi- 
culty in   so  pronouncing  in  this  case  as  to  some  of  these 
•parties,  but  for  the  fact  that  they  invoke  in  their  answer 
the    aid  of    the   Court    in   enforcing   the  contract   against 
all  the  others,  while  they  consent  to  such  enforcement  as 
to  themselves.      Under  these  circumstances,  if  we  can  not 
enforce  it  as   to   the    parties   objecting,   we  ought  not   to 
enforce  it  agiinst   those  assenting,  as  they  deprecate  that 
result   in  their   answers,  and    it  might,  peradventure,  op- 
erate  harshly  as  to  them.      Though  the  parties  objecting 
have  not  relied    in    their  answers    upon    the   statute  of 
frauds,  yet  a  court  of  equity  will   always  snap   the  cords 
of  a  mere  technical  restraint,  when  it  stands  in  the  way 
of  substantial  justice.     There  are  cases   in  which  parties 
must   specially    plead    the    statute,   or  specifically   rely  on 
it  in   their   answer;     but   we    are    not   sure   that   this  is 
one   of  them.       This    court   has   laid   down  a   rule   upon 
this  doctrine  of  specific  performance,  which  is  of  general 
application,    that    "a   specific   performance   of  a    contract 
will   not  be  decreed  when  it  is    hard   or  unreasonable  in 
itself,    or    when,    from    mutual   change   of  circumstances 
since    the   contract,    the   performance    would   be   attended 
with    particular    hardship:      McCarty  v.  Kyle,    4    Cold., 
349.      These    parties    have    represented    such   to  be    the 
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effect  of  this  enforcement,  in  their  sworn  answers.  The 
complainant  has  chosen  to  present  his  case  without  proof; 
and  even  if  the  memorandum  of  the  contract  were  above 
suspicion^  a  court  of  equity  would  hesitate  long  in  such 
a  case. 

The  sale  of  the  real  estate  will  be  set  aside^  and  the 
executor  will  re-sell  the  same  in  pursuance  of  the  will. 
The  notes  executed  for  purchase  money  will  be  surren- 
dered for  cancellation.  The  purchasers  of  the  slaves  will 
be  required  to  pay  for  them.  In  such  case,  the  law  is 
well  settled  in  this  State.  The  purchasers  of  the  land 
will  be  required  to  account  for  rents,  and  be  entitled  to 
credit  by  the  value  of  all  permanent  improvements.  The 
costs  of  the  cause  will  be  paid  by  the  executor  out  of 
the  funds  of  the  estate;  and  in  all  other  respects,  ex- 
cept  as  hereinbefore  indicated,  the  decree  of  the  Chan- 
cellor will  be  affirmed.  With  these  modifications,  the 
cause  is  remanded  for  further  proceedings. 


Wm.  F.  Davidson  v,  M.  B.  Moorman. 

1.  Constitutional  Law.    Legulnture.    Special  seasion.    By  art.  3,  r.  8,  of 

the  ^Constitution,  the  General  Asgembly,  at  a  special  8etv<«ion,  in  prohib- 
ited from  entering  upon  any  legislative  business  except  that  for  which 
they  were  especially  called  together. 

2.  Same.   Redemption.    Extension  by  Act  of  1S61,  void.     The  act  of  June  28, 

1861,  c.  20,  8.  2,  providing  that  debtors  or  bona  fide  creditors  shall  have 
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three  jears  in  which  to  redeem  real  estate  sold,  having  been  pased  at 
an  extra  session,  and  that  not  being  the  business  for  which  they  were 
called  together,  is  void. 


PROM  BEDFORD. 


Writ  of  error  to  the  Chancery  Court  at  Shelbyville, 
to  reverse  a  decree  of  John  P.  Steele^  Ch. 

R.  B.  Davidson  &  H.  L.  Davidson,  for  complain- 
ants. 

Player  Martin,  for  defendant,  insisted  that  the  act 

of  1861,  c.  20,  was  void.  He  cited  Governor's  Messages, 

Session    Acts,    2nd    extra  session,    1861,   pp.   3   and   11; 

Mitchell  V.  Col.    Tp,  Co.,  3    Hum.,    456;   Henderson    v. 
Felkner,  1  Heis.,  271. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  of  the  Chancellor,  dismissing  the  bill  for 
want  of  equity  on  its  face,  is  a  proper  one. 

On  the  25th  of  November,  1865,  the  SherifiF  of  Bed- 
ford county,  by  virtue  of  an  execution  from  the  Circuit 
Court  of  that  county,  sold  a  lot  of  land  in  the  town  of 
Shelbyville,  belonging  to  complainant.  Defendant  be- 
came the  purchaser,  at  the  price  of  one  hundred  and 
fifty  dollars. 

On  the  19th  day  of  February,  1868,  complainant  pro- 
posed to  redeem,  and  made  a  tender  to  defendant  of  the 
purchase  money,  together  with  interest  and  charges, 
which  was  declined;  whereupon  this  bill  was  filed,  al- 
leging the  foregoing  facts,  and  praying  that  complainant 
be  permitted  to  redeem. 


JANUARY  21,  1871.  677 

Wm.  F.  Davidson  «.  M.  B.  Moorman. 

.  -  —  - —  -    -  —  ■  -        — 

The  bill  is  based  upon  s.  2,  c.  20,  of  the  Act  of  28th 
June,  1861,  entitled  "An  Act  to  extend  the  time  for 
the  redemption  of  real  estate,'^  providing:  "jBc  it  further 
enacted^  That,  in  all  cases  where  real  estate  shall  here- 
after be  sold,  subject  to  redemption,  the  debtor  or  his 
bona  fide  creditors  shall  have  three  years  in  which  to 
redeem  said  real  estate,  in  the  manner  now  prescribed 
by  law.  This  Act  to  take  effect  from  and  after  its  pas- 
sage." 

This  Act  was  passed  at  an  extra  session  of  the  Leg- 
islature, assembled  on  proclamation  of  the  Governor. 
Article  3,  s.  9,  of  the  Constitution,  then  the  Supreme 
law  of  the  State,  provides:  "The  Governor  may,  on 
extraordinary  occasions,  convene  the  General  Assembly  by 
proclamation,  and  state  to  them,  when  assembled,  the 
purposes  for  which  they  shall  have  been  convened;  but 
they  shall  enter  on  no  legislative  business  except  that  for 
which  they  were  especially  called  together." 

Under  this  provision  in  the  Constitution,  the  Legis- 
lature convened  on  the  25th  of  April,  1861;  remained 
in  session  until  the  9th  of  May,  when  it  adjourned  un- 
der a  resolution  to  reassemble  on  the  18th  of  June,  at 
which  time  it  did  convene,  and  continue  in  session  until 
about  the  5th  of  July.  Governor  Harris,  at  this  extra 
session,  submitted  two  messages — one  of  the  25th  of  April, 
and  the  other  of  the  18th  of  June.  Except  a  recommen- 
dation to  elect  a  State  Librarian  in  the  room  of  B.  J. 
Meigs,  who  had  resigned,  both  these  messages  are  con- 
fined to  a  discussion  of  the  military  and  political  in- 
terests of  the  State^  without  reference,  directly  or  remote- 
ly, to  municipal  enactment,  regulation  or  amendment.  It 
37 
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follows  that  the  Legislature,  in  the  passage  of  the  Act 
referred  to,  entered  on  legislative  business  for  which  they 
were  not  especially  called  together;  and  the  statute  is  a 
nullity.  This  is  decisive  of  the  case,  and  relieves  us  of 
the  consideration  of  the  question  touching  the  "so-called" 
Schedule  of  1865,  to  the  Constitution  of  the  State. 
Affirm  the  decree. 


E.  D.  Fish  v.  Greek  Cantrell. 

New  Tbial.  Affidavits  of  jurors.  Not  to  be  heard.  Circuit  Judges  Rhould 
not  allow  affidavits  of  jurors  to  be  read  on  applications  for  new  trial, 
except  in  extraordinary  cases. 


FROM  DEKALB. 


Appeal  in  error  from  a  judgment  of  the  Circuit  Court, 
M.  M.  Brien,  J.,  presiding.  ' 

R.  Cantrell,  for  defendant  in  error. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court 

This  is  an  action  of  trespass  quare  dat^mm  fregiU 
The  trespass  alleged  was,  in  entering  upon  the  premises 
of  defendant  in  error,  and  plundering  his  house  of  cloth- 
ing, jewelry  and  other  articles,  and  taking  away  a  mule. 
The  plea  was,  not  guilty. 

The  proof  shows  that  in  the  fall  of  1863,  a  squad  of 
Federal  soldiers,  belonging  to  the  command  of  Col.  Black- 
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bum,  were  out  on  a  scout,  in  search  of  Confederate  sol- 
diers; that  plaintiff  in  error  was  along  as  a  guide,  though 
he  did  not  belong  to  the  army.  The  squad  of  soldiers 
stopped  at  the  house  of  defendant  in  error  and  plundered 
it,  as  alleged  in  the  declaration,  abusing  him,  and  threat- 
ening to  hang  him  to  an  apple  tree.  Plaintiff  in  error 
was  along,  but  did  nothing,  except  to  help  catch  and 
carry  off  a  mule,  to  get  a  suit  of  gray  clothes,  and  a  lot 
of  finger  rings  and  ear-bobs. 

Under  a  charge  by  Judge  Brien,  which  is  not  objec- 
tionable, the  jury  found  a  verdict  for  the  defendant  in 
error  for  $85. 

A  motion  for  a  new  trial  was  made,  based  n[X)n  an 
affidavit  by  plaintiff  in  error  and  three  others,  two  of 
whom  were  jurors.  These  jurors  swear  that  their  verdict 
was  based  upon  ihe  taking  and  carrying  away  of  the 
mule.  One  of  the  other  affidavits  stated  that  the  mule 
had  been  returned  to  defendant  in  error,  and  plaintiff 
in  error  swore  that  he  did  not  know,  at  the  time  of  the 
trial,  that  the  mule  had  been  returned  to  plaintiff  in 
error.  He  believes  if  he  had  known  this  fact,  in  time 
to  make  the  proof,  the  result  would   have  been  different. 

The  Circuit  Judge  overruled  the  motion  for  a  new 
trial.  There  was  no  error  in  this.  It  is  time  that  Cir- 
cuit Judges  had  ceased  to  allow  the  affidavits  of  jurors, 
as  to  the  grounds  of  their  verdicts,  to  be  read  on  motions 
for  new  trials,  unless  in  extraordinary  cases. 

Outside  of  the  mule,  the  value  of  which  was  not 
proven,  the  trespass  proved  would  have  justified  a  much 
larger  verdict. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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Nashville    and     Chattanooga    Eailroad    Co.    t-. 

Nancy  Phjnce. 

1.  I:tjurte3  Resulting  in  Death.    Bight  of  action.    Damages.    Under 

the  CodCj  2291,  the  administrator  of  a  person  instantly  killed  by  the 
act  of  another  has  a  right  of  action,  for  the  use  of  the  wife  and  children 
of  the  deceased,  and  the  damages  are  to  be  estimated,  not  only  by  the 
pain  and  suffering  of  the  deceased,  but  also  by  tlie  loss  and  deprivation 
occasioned  to  the  wife  and  children. 

2.  Same.     Emdenee,    The  character  of  the  deceased  as  a  drunken,  worth- 

less man,  making  no  provision  for  his  family,  but  being  a  burthen  to 
them  for  his  support,  is  proper  matter  to  be  proved  in  mitigation  of 
damages. 

Case  overruled :   Jjouisville  atid  Nashville  Bail-road  Ccmpany  v.  BttrkCy  6 
Cold.,  45. 

Code  construed:    2291. 


FROM     BEDFORJ). 


Ed.  Cooper  and  Thos.  C.  Whiteside,  for  plaintiff 
in  error. 

Mr.  Whiteside  cited,  to  show  that  the  action  would 
be  defeated  by  negligence  of  the  deceased:  E.  T.  &  Ga. 
R.  R.  Q).  V.  St.  John,  5  Sneed,  524,  430;  L.  &  N.  R  R. 
V.  Burke,  6  Cold.,  45;  Whirley  v.  Whiteman,  1  Head, 
610;  Cogdell  v.  Yett,  1  Cold.,  230;  Sedgwick  on  Dam., 
494,  496;  2  Greenl.  Ev.,  §  94;  Moshier  v.  W.  &  8.  R. 
R.  Co.,  8  Barb.,  (S.  C.,)  42;  Ilotme  v.  M.  &  O.  R.  R. 
Co.  As  to  instantaneous  killing,  he  cited  6  Cold.,  45; 
Kearney  v.  Boston  &  W.  R.  R,  Co.,  9  Cushing,  108. 

Mr.  Cooper  cited,  on  statutory  precautions:  Sotten- 
beck  V.  Berkshire  R.  JR.,  9  Cush.,  481;  6  Cold.,  45;  Slier; 
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man  &  Redfield  on  Damages,  332.  On  negligence:  Ste- 
vena  v.  Oswego  R.  M.,  18  N.  Y.,  422;  Duscomb  v.  Buffalo 
R.  R.,  27  Barb.,  221;  10  Ired.,  402;  44  Penna.,  375;  6 
Cold.,  57  (?);  8  Rich.,  120;  28  Ga.,  93;  37  Ga.,  503;  2  Mc- 
Millan, 403;  Sher.  &  Redf.,  §  487.  On  damages:  6 
Cold.,  57  (?);  Penn.  R.  R.  Co.  v.  Wardour,  20  Penn.,  29; 
Fenn.  R.  R.  Co.  v.  Kelly,  31  Penna.,  372;  Sher.  &  Redf., 
p.  669,  et  aeq.  On  evidence  of  character,  to  mitigate 
damages:   lb.,  n.  4;  8  Barb.,  368;  32  Barb.,  25. 

W.  H.  WiSEXER,  for  defendant  in  error,  cited  6 
Cold.,  46,  589;  5  Wallace,  90;  Code,  2291,  1167,  1168; 
Sher.  &  Redf.  on  Negligence,  300  and  n.;  2  Redf.  on 
Railw.,   250,  251;   Pierce  on  Railw.,  256  and  n. 

J.  A.  Warder,  with  him,  cited  Code,  1167,  1168, 
1169;  M.  &  C.  R.  R.  Co.  V.  Dean,  5  Sneed,  291;  E.  T.  <fc 
Oa.  R.  R.  V.  St.  John,  5  Sneed,  524;  18  N.  Y.,  422; 
Brooks  V.  Buffalo  R.  R.  Co.,  25  Barb.,  600;  30  N.  J., 
188;  IllinoiB  Central  R.^R.  v.  Buckner,  28  111.,  299;  Murf. 
&  W.  Tp.  Co.  V.  Barrett,  2  Cold.,  508;  Hein^ey  v.  WiU 
mington  R.  R.  Co.,  10  Ired.,  402;  Sirm  v.  Macon  R.  R. 
Co.,  28  Ga.,  93;  Holmes  v.  Central  R.  R.  Co.,  37  Ga., 
593;  FeUer  v.  Lou.  R.  R.  Co.,  2  McMuUen,  403;  Rich- 
ardson V.  Wilm,  &  Mane.  R.  R.,  8  Rich.,  120.  Many  of 
these  were  cited  to  show  that  they  were  not  according  to 
the  rule  as  held  in  Tennessee.  On  the  construction  of 
the  Code,  2291,  he  cited  9  and  10  Vict.,  — ;  Blake  v. 
Midi  R.  R.  Co.,  10  Eng.  Law  and  Eq.,  437;  Oldjield 
V.  JV^.  Y.  &  Haerlcm  R.  R.,  14  N.  Y.,  (4  Kernan,)  310; 
N.  Y.  statute  of  1849,  and  18—;  Mass.  statute  of  1842 ; 
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OottU,  V.  Boston  &  Worcester  B.  B,,  11  Cush.,  512;  9 
Cush.,  481;  Mann  v.  Boston  4  War.  B.  B.,  lb.,  108; 
Bancroft  v.  Same,  11  Allen,  341. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass,  instituted  in  June,  1860, 
in  the' Circuit  Court  of  Bedford  County,  by  Nancy  Prince, 
administratrix  of  Jeremiah  Prince,  deceased,  against  the 
Nashville  and  Chattanooga  Railroad,  to  recover  damages 
for  the  killing  of  the  said  Jeremiah  Prince,  who  was  the 
husband  of  said  Nancy  Prince.  The  declaration  alleges 
that,  on  the  —  day  of  ,  1860,  the  Railroad  Com- 
pany did,  illegally  and  violently,  with  engine,  tender, 
passenger  and  freight  oars,  run  over  the  said  Jeremiah 
Prince,  from  which  illegal  and  violent  running  over  the 
said  Jeremiah  Prince  died;  wherefore  an  action  hath 
accrued,  in  the  name  of  said  Nancy  Prince  and  children, 
to  recover  of  and  from  the  Nashville  and  Chattanooga 
Railroad  such  damages  as  they  may  have  sustained,  by 
reason  of  the  said  Company  thus  depriving  Jeremiah 
Prince  of  his   life. 

To  this  declaration,  defendant  below  filed  a  demurrer, 
which  was  overruled.  Defendant  then  filed  two  pleas: 
First,  that  Nancy  Prince  is  not  the  administratrix  of 
Jeremiah  Prince;  and,  second,  not  guilty,  on  each  of 
which  there  was  issue. 

Upon  the  trial  of  the  cause,  at  the  April  Term,  1868, 
the  jury  rendered  a  verdict  for  the  plaintiff  below  for 
$3,800,  on  which  judgment  was  given,  from  which  there 
was  an  appeal  in  error  to  this  Court 
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From  the  bill  of  exceptions^  it  appears  that  on  the  7th 
or  8th  of  April,  1860,  Prince  started  from  Shelbyville, 
late  in  the  evening,  in  the  direction  of  his  home,  about 
a  mile  and  a  half  from  the  town,  near  the  public  road. 
He  was  seen,  on  his  way  homeward,  about  one  hundred 
or  one  hundred  and  fifty  yards  from  the  point  on  the 
railroad  where  he  was  killed.  He  was  in  a  drunken 
condition.  At  about  8  o'clock  at  night,  a  train  of  cars 
came  from  Wartrace,  going  to  Shelbyville,  which  run  over 
him,  nearly  severing  his  head  from  his  body,  and  other- 
wise greatly  mangling  his  body.  The  point  at  which  he 
was  killed  was  about  a  mile  from  Shelbyville,  and  three- 
quarters  of  a  mile  from  the  depot.  The  train  was  run- 
ning at  the  rate  of  from  six  to  eight  miles  an  hour. 
There  was  no  head-light  on  the  train.  No  whistle  was 
sounded,  or  bell  rung.  The  fireman  was  on  the  lookout 
at  the  time,  but  failed  to  discover  the  deceased  until  he 
was  run  over.  In  approaching  the  point  where  the  deceas- 
ed was  run  over,  the  train  ascended  a  grade,  and  reached 
the  summit  about  seventy-five  yards  short  of  the  point 
of  collision,  and  it  was  a  descending  grade  from  the 
summit  to  that  point.  There  was  a  curve  in  the  track 
near  the  summit,  and  a  head-light  would  not  have  discov- 
ered the  deceased,  in  consequence  of  the  curve,  until  the 
summit  was  passed ;  and  if  deceased  had  been  discovered 
after  the  summit  was  passed,  it  would  have  been  impos** 
sible  to  stop  the  train  before  it  reached  the  point  of  col- 
lision. 

In  the  progress  of  the  trial,  the  plainti£P  in  error 
offered  to  prove,  by  several  witnesses,  that  Prince  was  a 
drunken,   worthless  man;    that   he  provided   nothing  for 
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his  family^  and  consumed  what  his  family  supplied.  This 
evidence  was  objected  to^  and  the  objection  sustained,  and 
the  evidence  rejected.  This  ruling  of  the  Court  is  ob- 
jected to,  as  erroneous. 

It  is  to  be  observed,  that  the  grounds  on  which  the 
plaintiff  below  claimed  to  be  compensated,  as  set  out  in 
her  declaration,  is  for  such  damages  as  she  and  her  chil- 
dren may  have  sustained  by  reason  of  defendant  below 
having  deprived  of  his  life  the  husband  of  the  plaintiff, 
Nancy,  and  the  father  of  the  children.  No  other  claim 
for  damages  is  made  in  the  declaration. 

It  is  manifest  that  this  evidence  was  erroneously  re- 
jected, if  the  plaintiff  below  was  entitled  to  recover  for 
the  damages  which  she  and  her  children  had  sustained 
by  the  death  of  the  husband  and  father.  The  Circuit 
Judge  excluded  the  proof  from  the  jury,  upon  the  as- 
sumption that  in  this  action  such  damages  could  not  be 
recovered.  It  is  obvious,  that,  if  the  plaintiff  below  was 
not  entitled  to  recover  damages  for  the  loss  of  her  hus- 
band, then  she  could  recover  none  whatever  in  this  suit, 
as  she  claimed  none  other  in  her  declaration. 

This  raises  the  important  question,  whether  damages 
sustained  by  a  wife  and  children,  in  consequence  of  the 
killing  of  the  husband  and  father,  can  be  recovered  in 
an  action  instituted  under  the  Code,  2291.  That  section 
is  as  follows:  "The  right  of  action  which  a  person  who 
dies  from  injuries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act  or  omission  of  another, 
would  have  had  against  the  wrong-doer,  in  case  death  had 
not  ensued,  shall  not  abate  or  be  extinguished  by  his 
death;   but  shall   pass  to  his  personal  representatives,  for 
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the  benefit  of  his  widow  and  next  of  kin,  free  from  the 
claims  of  his  creditors." 

It  is  not  controverted  that  one  object  of  this  section 
was  to  prevent  the  abatement  of  the  right  of  action,  which 
a  person  has  who  has  received  personal  injuries,  from 
which  such  person  afterwards  dies.  Nor  is  it  material 
whether  the  person  so  injured  had  commenced  his  action 
before  his  death  or  not.  In  either  case,  this  section  pre- 
vents the  abatement  of  the  right  of  action,  and  transmits 
it  to  his  personal  representatives,  for  the  benefit  of  his 
widow  or  next  of  kin.  Looking  to  the  obvious  purpose 
of  the  Legislature  in  this  alteration  of  the  common  law, 
we  are  satisfied  it  was  intended  that  the  representative  of 
a  person  who  had  died  from  personal  injuries,  should  have 
the  right  to  recover  damages,  not  only  for  the  mental 
and  bodily  suffering,  loss  of  time,  and  necessary  expenses 
resulting  immediately  to  the  deceased  from  the  personal 
injuries,  but  also  for  the  damages  resulting  to  the  par- 
ties for  whose  benefit  the  right  of  action  survives,  from 
the  death  consequent  upon  the  injuries  received. 

But  does  the  section  of  the  Code  under  consideration, 
include  and  provide  for  a  case  in  which  the  injury  pro- 
duces instantaneous  death?  The  answer  to  this  question 
must  depend  upon  the  intention  of  the  Legislature,  as  the 
same  is  to  be  ascertained  from  the  language  used.  It  will 
be  observed  that  two  classes  of  cases  are  provided  for  in 
the  section,  connected  together  by  the  use  of  the  disjunc- 
tive conjunction,  "The  right  of  action  which  a  person  has 
who  dies  from  injuries  received  from  another."  This  lan- 
guage describes  one  class  of  cases — those  in  which  death 
results  after  the  injuries  received,  but  not  instantaneously. 
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as  we  understand  the  langaage.  As  to  the  second  class, 
'^The  right  of  action  which  a  person^  whose  death  is 
caused  by  the  wrongful  act  or  omission  of  another,  V30uld 
have  had  against  the  wrong-doer,  in  case  death  had  not 
ensued,  shall  not  be  extinguished  by  his  death/'  This  is  the 
second  class  of  cases.  One  class  embraces  rights  of  action 
which  the  person  hoB  who  dies  from  injuries  received ;  the 
other  class,  rights  of  action  which  the  person  ^^woald  have  had 
whose  death  is  caused  by  the  wrongful  act  or  omission  of  an- 
other,''  etc.  The  distinction  between  the  two  classes  of  cases 
is  by  no  means  clear.  If  there  is  any  difference,  it  is  in  this: 
That  the  language  used  in  describing  the  second  class,  more 
clearly  includes  cases  of  instantaneous  death  than  that  used 
in  describing  the  first  class;  and  we  infer  that  the  language 
was  used  in  the  alternative,  with  the  view  of  more  dis* 
tiuctly  indicating  the  purpose  of  the  Legislature  to  include 
cases  of  instantaneous  death,  as  well  as  those  of  death  en- 
suing from  injuries  previously  received.  But  whether  the 
Legislature  used  the  two  different  forms  of  expression  for 
the  purpose  suggested,  or  not,  it  can  not  be  controverted 
that  the  language,  ^'whose  death  is  caused  by  the  wrong- 
ful act  or  omission  of  another,''  includes  cases  of  instan- 
taneous death;  and  the  language  which  immediately  fol- 
lows, "would  have  had  against  the  wrong-doer,  in  case 
death  had  not  ensued,  shall  not  abate  and  be  extinguished 
by  his  death,"  necessarily  means  that  the  representative 
of  the  deceased  person  shall  have  a  right  of  action,  whether 
the  deceased  died  after  the  injuries  were  received,  or  died 
simultaneously  with  the  infliction  of  the  injury  which 
caused  death;  and  this  right  of  action  is  to  be  for  the 
benefit  of  the  widow  or  next  of  kin. 
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It  follows,  that  the  representative  of  the  deceased  has- 
a  right  to  recover  damages  sustained  by  this  widow  and 
children  in  consequence  of  his  death^  whether  the  death 
resulted  instantaneously  from  the  injuries  or  not.  It 
would  have  been  absurd  to  give  the  right  of  action  for 
damages  for  the  mental  and  bodily  sufferings  of  a  person 
whose  death  was  instantaneous.  Yet  a  right  of  action  is 
given  for  the  benefit  of  the  widow  or  next  of  kin.  It  follows, 
that  the  damage  intended  to  be  provided  for,  was  the 
loss  of  husband  or  father.  Such,  we  are  satisfied,  was  the 
intention  of  the  Legislature,  and  we  think  their  intention 
is  manifested  with  sufificient  distinctness  in  the  language 
employed. 

This  Court,  in  the  case  of  LouismUe  and  Nashville 
Railroad  v.  Burke,  6  Cold.,  45,  put  a  different  construc- 
tion on  the  section  of  the  Code  under  consideration.  But, 
as  we  can  not  concur  in  the  construction  placed,  in  that 
case,  upon  the  section,  as  to  the  point  under  examination, 
we  are  constrained  to  overrule  so  much  of  the  decision  as 
relates  to  the  particular  question  herein  discussed. 

It  follows,  that,  in  estimating  the  damages  sustained 
by  the  defendant  in  error,  it  was  legitimate  for  the  plain- 
tiff in  error  to  show  by  proof  that  the  deceased  was  a 
drunken  and  worthless  man,  and  made  no  provision  for 
his  family.  These  were  legitimate  facts  to  be  considered 
in  estimating  the  damages.  The  rejection  of  such  proof 
was  erroneous.  For  this  error,  which  is  repeated  in  the 
charge  of  the  Court,  the  judgment  is  reversed,  and  the 
cause  remanded  for  another  trial. 

As  the  cause  is  to  be  re-tried,  we  deem  it  unnecessary  to 
notice  the  various  other  questions  discussed  in  the  argument. 
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Robert  Matthews  et  ah.  v.  Jacob  F.  Thompson  et  ah. 

1.  Commissioner.     To  sell,  may  receive  payment,    A  commissioner  to  sell 

land,  with  authority  to  take  notes  payable  to  himself,  has  authority  to 
receive  payment  of  the  notes  taken,  when  they  fall  due. 

2.  Same.    Same,   Confederate  notes.    Where  the  commissioner,  in  good  faith, 

received  payment  in  Confederate  notes,  and  submitted  to  a  decree  against 
him  for  the  amount,  in  dollars,  it  was  held  to  be  a  good  payment  as  to 
the  purchasers,  and  tliat  they  were  discharged.  ^ 

Case  approved :  Henley  v.  Franklin,  3  Cold.,  475. 

Cases  cited:  Cross  v.  Sells,  1  Heis.,  83;  Naff  v.  Crawford,  lb,,  111 ;  DieU  v. 
MiicheU,  MS.» 


FROM  BEDFORD. 


Appeal  from  the  decree  of  the  Chancery  Court  at 
Shelbyville,  John  P.  Steele,  Ch.,  presiding. 

Thos.  C.  Whiteside,  for  complainant,  commented  on 
Henley  v.  Franklin,  3  Cold.,  472;  cited  Games  v.  Polk, 
4  Cold.,  87;  Sto.  on  Agency,  §§  93,  126,  181;  Walker 
V.  Walker,  4  Cold.,  300;  Stewart  v.  Donelly,  4  Yer.,  177; 
Shurer  v.  Green,  3  Cold.,  419;  10  Yer.,  389;  Crutchfield 
V.  Robins,  5  Hum.,  15,  18;  Smithes  Mer.  Law,  59;  5 
Yer.,  71;  Lancaster  v.  Allen^  1  Head,  326-328;  Tamei*  v. 
Pettigrew,  6  Hum.,  438-440;  3  Monroe,  (?)  505;  Hill  on 
Trustees,  812,  813. 

W.  H.  Wisener,  Sr.,  for  defendants,  cited  Touchstone 
V.  Touchstone,  ante,  513;   3  Cold.,  192;   2  Sneed,  204. 

Edw.  Cooper,  with   him,  cited  3    Cold.,  472;   Jones 

^  See  ante.  *  Decided  January  18, 1871. 
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V.  Thomas,  5  Cold.,  465;  4  Cold.,  300;  lb.,  87;  Cross 
V.  Sells,  1  Heis.,  83;  Jffaff  v.  Crawford,  1  Heis.,  Ill; 
Pennington  y.  McWhirter,  8  Hum.,  130;  Touchstone  v. 
Touchstone,  ante,  513;  38  Ga.;  WfWiaww  v.  Bowman,  3 
Head.,  678;    Williamson  y.  Smith,  1  Cold.,  1. 

John  W.  Burton,  on  the  same  side,  cited  Campbell 
V.  Miller,  38  Ga.;  King  v.  iT/n^,  37  Ga.,  205 ;  with  other 
authorities  cited  above. 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

At  the  instance  of  Koberfc  Matthews,  guardian  of  the 
minor  children,  and  Rebecca  Matthews,  admininistratrix 
of  the  estate,  of  Andrew  Matthews,  deceased,  the  land 
and  slaves  belonging  to  his  estate  were  sold,  pursuant 
to  a  decree  pronounced  by  the  Chancery  Court  at  Shel- 
by ville,  at  its  September  Term,  1859.  Under  said  de- 
cree, nineteen  slaves,  who  had  been  held  by  the  intestate 
as  trustee  for  three  of  his  minor  children,  were  also  sold. 
William  J.  Whitthorne,  Clerk  and  Master  of  the  Court, 
was  appointed  commissioner  to  sell  the  lands,  and  Robert 
Matthews,  the  guardian,  was  appointed  commissioner  to 
sell  the  slaves.  The  commissioners  made  their  reports 
of  sales,  which  were  duly  confirmed  by  a  decree  of  said 
Court,  pronounced  10th  of  May,  1860,  when  a  further 
order  was  made,  directing  a  sale  of  part  of  the  real 
estate  and  four  slaves,  who  had  not  been  sold.  The 
notes  for  the  sale  of  the  slaves  amounted  to  $20,669.50. 
At  the  March  Term,  1861,  a  report  and  petition  were 
presented  by  said  Robert  Matthews  to  said  Chancery 
Court,  in  which  he  prayed  that,  'Mn  consideration  of  the 
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monetary   crisis,   and  the  stay   laws  passed  at    the    late 
called   session  of  the   Legislature/'   he   might  be  author- 
ized to  extend   the  time   of  payment  of   the  sale   notes 
until   the   25th  of  August,  1861,  or   such   other  time  as 
might  be  directed,  by  taking  farther  security;  and  it  was 
ordered  by  the  Court,  "that  Robert  Matthews  shall  have 
leave,  and  he  is  hereby  empowered  to  renew  all  the  notes   " 
mentioned   in  said  report.     *    *    Tliat  the  same  relative 
position   which   the   parties  now  occupy  to  the  Court  and 
to   the  commissioners  aforesaid,  shall  be,  and  still  remain 
in   all   such  renewals  of  said   notes  mentioned   in  the  re- 
port aforesaid;   and  that  said   Robert  Matthews,  as  com- 
missioner   aforesaid,    shall    have    discretionary   power    to 
contract   with  the  said    parties,  and  to  renew  the    same 
up  to  the  time  mentioned   in   the    petition  and  report; 
and  that  they  shall  all  remain   before  the  Court  in  the 
same  position  as  to  the  rights  of  the  commissioner  afore- 
said, that  said   makers  and    securities   now  occupy  before 
this  honorable  Court." 

The  proceedings  in  the  Chancery  Court  appear  to 
have  slumbered  until  March,  1865,  when,  upon  the  pe- 
tition of  the  minors  by  their  next  friend,  Rebecca  Mat- 
thews, and  of  the  said  Rebecca  as  administratrix,  repre- 
senting that  the  said  Robert  Matthews  had  collected  and 
failed  to  pay  over  the  fund,  a  decree  was  rendered  against 
him  for  $26,153.10,  and  the  costs  of  the  motion.  An 
execution  was  issued  upon  this  decree,  on  the  1st  of  May, 
1865;  but  on  the  23d  of  June,  1865,  Mrs.  Matthews  au- 
thorized the  Sheriff,  in  writing,  to  stop  all  further  pro- 
ceedings, and  return  the  execution  not  satisfied.  On  the 
13th  of  September,  1865,  a  bill  in  the  nature  of  a  bill  of 
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review,  was  filed  by  Robert  Matthews,  commissioner,  and 
Rebecca  Matthews,  administratrix,  against  the  minor  heirs 
of  Andrew  Matthews,  deceased,  to  which  an  amended  bill 
was  filed,  13th  September,  1866,  and  an  amended  and 
supplemental  bill  on  the  13th  of  March,  1867,  under  leave 
from  the  Chancellor.  In  these  bills,  the  said  Robert  Mat- 
thews sought  to  be  relieved  of  the  decree  obtained  against 
him  at  the  instance  of  Mrs.  Rebecca  Matthews,  during  his 
absence,  and  alleged  that  the  various  debtors,  or  the  larger 
number  of  them,  had  paid  their  notes  in  Confederate 
money;  that  said  payments  were  void,  and  that  they 
should  be  compelled  to  pay  the  same  in  good  funds. 
It  appeared,  in  the  progress  of  the  causes,  that  Mat- 
thews sympathised  with  the  rebellion,  and  had,  perhaps, 
left  home  on  account  of  the  approach  of  the  Federal 
army,  and  that  Mrs.  Matthews  had  filed  the  bill  against 
him  to  obtain  a  lien  on  the  property  and  save  the  same 
from  confiscation  in  the  Federal  Court,  at  Nashville  ; 
that  the  proceeding  was  not  hostile  in  its  purpose,  and 
that  when  he  returned,  and  the  danger  in  the  Federal 
Court  had  passed  away,  she  had  no  desire  to  enforce  the 
decree. 

By  leave  of  the  Court,  on  the  20th  of  March,  1868, 
William  H.,  Arthur  P.  and  Andrew  F.  Matthews,  filed 
their  crosA  bill,  to  which  Robert  Matthews,  the  surviv- 
ing debtors,  and  the  personal  representatives  of  deceased 
debtors,  were  made  defendants,  and  in  which  they  prayed 
a  decree  for  the  amount  of  the  notes,  &c. 

But  it  is  unnecessary  to  recite  here  the  various  de- 
murrers, answers  and  interlocutory  orders  contained  in 
this  voluminous  record,  or   to  particularize  certain  par- 
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tial  payments  made  in  bank  notes^  as  the  determination 
of  the  cause  must  rest  upon  the  questions  made  in  be- 
half of  and  common  to  all  the  debtors  and  those  rep- 
resenting  them. 

The  Chancellor;  being  of  opinion  that  Robert  Mat- 
thews, having  received  the  Confederate  Treasury  notes 
willingly,  in  payment  of  the  notes  in  his  hands,  as  com- 
missioner, was  not  in  a  situation  to  impeach  the  pay- 
ments, but  that  the  minors  were  entitled  to  relief,  be- 
cause there  was  no  final  decree  settling  the  rights  of  the 
parties  when  Robert  Matthews,  the  commissioner,  re- 
ceived Confederate  notes  in  satisfaction,  and  that  he  had 
no  authority,  as  commissioner,  to  receive  payment;  pro- 
nounced a  decree  on  the  28th  of  November,  1868,  de- 
claring the  payments  in  Confederate  notes  illegal  and 
invalid;  directing  an  account,  charging  the  said  Robert 
Matthews  with  the  said  sum  of  $26,153.10,  and  with  the 
sales  of  any  other  negroes  not  included  in  his  report, 
and  with  any  debts  lost  by  his  negligence;  and  credit- 
ing him  with  all  sums  of  money  paid  for  the  use  and 
benefit  of  the  distributees,  &c.;  and  dismissing  the  amended 
bill  filed  by  said  Matthews,  The  Chancellor  further  de- 
creed, that  complainants  in  the  cross  bill  recover  of  Jacob 
F.  Thomj>son  and  his  securities,  $7,992;  of  Thompson  B. 
I  vie  and  R.  L..  Thomas,  an  unpaid  balance  of  $1,948.79; 
of  the  executors  of  Robert  Cannon  and  William  S.  Jett, 
$4,440;  and  of  A.  L,  Landis,  1,332;  said  sums  to  be 
subject  to  any  credits  for  Confederate  money  paid  by 
them,  and  actually  used  by  the  commissioner  for  the 
benefit  of  the  distributees  of  Andrew  Matthews,  deceased. 
The  costs  of  the  crass  bill  were  adjudged  against  the  de- 
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fendants  thereto,  and  of  the  bill  of  review  against  Rob- 
ert Matthews;  from  which  decree  the  defendants  to  the 
cross  billy  alone,  prayed  and  obtained  an  appeal  to  this 
Court;. 

Without  tracing  the  shades  of  difference  in  the  an- 
swers of  the  various  defendants,  it  may  be  stated  in  gen- 
eral terms,  that  the  recoveries  against  them  were  ob- 
tained for  the  amounts  of  principal  and  interest  due  on 
notes  executed  by  them  or  those  they  represent,  to  Robert 
Matthews,  the  commissioner,  upon  the  sale  of  slaves, 
which  notes,  with  the  exception  of  certain  partial  pay- 
ments in  bank  notes,  they  paid  to  him  in  Confederate 
Treasury  notes,  chiefly  on  the  10th  of  November,  1862, 
though  one  of  said  notes  was  paid  as  late  as  the  5th  of 
December,  1862.  It  does  not  appear  that  there  was  any 
coercion  or  duress  in  these  payments;  and  the  questions 
principally  discussed  before  us  relate  to  the  powers  of  the 
commissioner  to  receive  payment  under  the  decree,  and 
the  validity  of  the  payments  as  made. 

1.  The  decree  pronounced  at  March  Term,  1861,  au- 
thorizing the  commissioner  to  renew  all  the  notes  men- 
tioned in  his  report,  and  conferring  upon  him  "discretion- 
ary powers  to  contract  with  the  said  parties,  and  to 
renew  the  same  up  to  the  time  mentioned  in  the  report," 
necessarily  implies  that  the  notes  were  made  payable  to 
the  commissioner;  and  although  none  of  the  notes  are 
exhibited,  or  copies  thereof  contained  in  the  record,  it 
may  be  inferred  from  the  fact  that  the  sales  were  made 
in  the  Spring  of  1860,  before  the  commencement  of  the 
late  civil   war,   and    at    a   time   when    there   was   but  a 

slight  difference  in  value    between    current    bank    notes 
38 
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and  gold  and  silver,  that  the  notes  were  originally  made 
payable  in  dollars,  and  were  so  renewed.  The  appoint- 
ment of  special  commissioners,  and  the  regulation  of  their 
duties  and  liabilities,  are,  to  some  extent,  provided  for  or 
alluded  to  in  the  Code,  329,  776,  3610,  4052.  Under 
section  3610,  they  are  liable,  on  motion,  in  the  same  way 
and  to  the  same  extent,  as  the  Clerks  of  the  Courts; 
and  by  section  4050,  sub-section  5,  the  Clerks  are  au- 
thorized to  receive  the  amount  of  any  judgment  or  decree 
rendered  in  the  courts  of  which  they  are  Clerks,  either 
before  or  after  execution.  Although  the  precise  powers, 
duties  and  liabilities  of  special  commissioners  are  not  de- 
fined in  the  Code,  it  may  be  fairly  presumed,  from  the 
nature  of  their  oflSce  or  trust,  that  the  power  to  take 
notes  necessarily  implies  the  power  to  receive  payment  in 
satis&ction  of  them;  and  we  hold  that,  although  the 
commissioner  may  not  have  been  required  to  execute  a 
bond,  because  he  also  held  the  office  of  guardian,  he  had 
full  authority  to  collect  the  amounts  of  said  notes,  or  to 
receive  payment  when  tendered.  Being  a  trustee,  it  is 
immaterial  to  consider  whether  he  acted  as  commissioner 
or  guardian,  as  he  would  be  liable  in  either  character; 
and  neither  he   nor  his  securities  are  before  this  Court. 

2.  But  the  question  as  to  whether  the  commissioner 
could  lawfully  receive  Confederate  Treasury  notes  in  pay- 
ment, is  of  higher  importance,  and  was,  at  one  time,  by 
no  means  free  from  embarrassment.  The  difficulties  at- 
tending it  have,  however,  in  a  great  measure,  been  re- 
moved by  decisions  made  as  well  by  our  predecessors  as 
ourselves.  There  is  no  evidence  in  the  record  to  show 
any  fraud  or  collusion  between  Matthews  and  the  makers 
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of  the  notes.  Matthews  had  unbounded  confidence  in 
Confederate  money,  and  acted  in  this  transaction  as  he 
would  have  acted,  according  to  the  proof,  with  his  own 
property.  He  risked  his  own  judgment  in  receiving 
Confederate  notes,  when  the  contracts  were  made  paya- 
ble in  dollars,  and  abid&s  by  it  in  submitting  to  the 
decree  made  against  him  personally.  It  does  not  follow 
that  because  he  is  liable  to  his  wards,  or  to  the  bene- 
ficiaries of  the  trust  fund,  that  payments  to  him,  made 
in  good  faith,  were  of  no  validity  as  between  him  and 
the  payors  of  the  notes.  Such  payments,  thus  made, 
were  valid,  according  to  the  strictest  holding  of  our  im- 
mediate predecessors,  as  executed  contracts.  The  case  of 
Henley  v.  Franklin^  3  Cold.,  475,  was,  in  several  partic- 
ulars, similar  to  this.  There,  the  Clerk,  acting  as  com- 
missioner, was  directed  to  collect  the  sale  notes;  and, 
having  received  Confederate  notes  in  payment,  on  the 
1st  of  February,  1862,  and  executed  a  receipt  therefor, 
on  his  execution  docket,  it  was  held  that  the  payment 
to  him  was  a  satisfaction  of  the  debt,  although  it  was 
declared  that  he  was  "responsible  over,  under  his  bond 
as  commissioner,  to  the  plaintiff  in  the  motion.^'  While 
we  do  not  hold  that  Confederate  notes,  in  the  quaint 
language  of  previous  cases,  were  "an  unlawful  and  illegal 
currency,''  we  have  considered  such  payments,  as  well  as 
those  made  in  current  bank  notes,  when  made  in  good 
faith,  valid  on  other  grounds.  See  Cross  v.  SeUs,  1  Heis., 
83;  Naff  v.  Crawford,  lb.,  Ill,  and  Dietz  v.  Mitohell,  de- 
termined at  the  present  term. 

Keverse  the  decree,  and  dismiss  the  bill,  at  complain- 
ant's costs,  as  to  all  the  defendants  who  appealed. 
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James  A.  Quinby  &  Co.  v.  North  American  Coal 
AND  Transportation  Company,  Henry  L.  Ste- 
phenson, Talmadge  and  Newman. 

1.  Assignment.     Of  tax  cei-tificate.    On  a  bill  filed  to  set  up  a  tax  sale, 

where  the  records  have  been  lost  or  destroyed,  the  certificate  of  sale 
given  by  the  Tax  Collector,  transferred  to  J.  M.  Quinby,  is  no  evidence 
of  right  in  James  A.  Quinby  &  Co. 

2.  Tax  Ceetificate.    Sufficiency  of  descriptixm.    A  certificate  of  sale  of 

"eleven  tracts  of  land,  containing  23,640  acres,  lying  in  13th  district, 
White  County,  sold  as  the  property  of  Assure  Assure,"  does  not  suffi- 
ciently identify  the  land,  so  as  to  enable  the  Court  to  decree  title. 

3.  Lost  Record.     Proof  of  contents.    Where  a  Clerk  of  a  Court,  caUed  to 

prove  the  contents  of  a  lost  record  of  condemnation  of  land  for  taxes, 
stated  that  his  recollection  was  that  the  land  was  condemned ;  from  the 
evidence  found  in  the  office,  he  thought  the  order  of  sale  issued,  and 
that  the  land  was  advertised;  this  was  held  to  be  insufficient  proof  of 
the  contents  of  the  record,  to  establish  a  sale. 

4.  Tax  Certificate.    Act  of  1844,  c.  92, «,  1.    The  Act  of  1844,  c.  92,  s  1, 

giving  efiect  to  a  Sherifi'^s  deed,  does  not  operate  to  give  any  special 
force  to  a  certificate  of  sale.  Such  certificate  must  be  accompanied  by 
proof  of  all  the  requirements  to  constitute  a  valid  sale. 

0.  Chancery  Pleading.  Bill  for  title.  Decree  far  taxes  paid.  A  bill  for 
title  to  land  sold  for  taxes,  failing  for  want  of  proof  of  the  r^:ularity 
of  the  sale,  a  decree  was  rendered  for  taxes  paid,  with  six  per  cent,  in- 
terest. 

Cases  cited:  Tharp  v.  Hart,  2  Sneed,  669;  Thacker,  ex  parley  3  Sneed,  346; 
Henderson  v.  StariUf  4  Sneed,  470. 

Statute  cited:  1844,  c.  92,  ss.  1  and  3. 


FROM   WHITE. 


Appeal  from   a  decree   of  B.   M.    Tillman,   Ch.,   in 
Chancery  at  Sparta. 

S.  H.  CoLMS,  for  Quinby  &  Xewman. 

M.  M.  Brien,  Sr.,  for  Newman. 
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J.  H.  Savage  and  T.  B.  Murray,  for  Talmadge 
and  Stephenson. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  only  matter  before  us,  in  this  ease,  arises  on  a 
bill  filed  by  Quinby  &  Co.,  in  the  nature  of  a  cross  bill, 
to  set  up  a  title  to  the  land  in  controversy,  claiming  to 
have  purchased  the  same  at  tax  sales,  or  to  be  the  as- 
signee of  others,   vvho  had  purchased. 

This  bill  alleges  that  defendant,  Talmadge,  had  filed 
his  bill  in  the  Chancery  Court  at  Sparta,  in  April,  1857, 
for  a  debt  of  $1,444.48,  with  interest  and  costs,  adjudged 
in  his  favor  by  the  Stipreme  Court  for  the  County  and 
City  of  New  York,  and  had  obtained  an  attachment  upon 
said  bill,  which  had  been  levied  on  38,961  acres  of  land, 
being  the  land  in  controversy  in  this  case;  that,  in  Feb- 
ruary, 1857,  defendant,  Stephenson,  had  filed  his  attach- 
ment bill  for  the  recovery  of  an  indebtedness  due  him,  of 
$2,665.26,  and  had  obtained  an  attachment,  which  had 
been  levied  on  this  land.  These  bills  were  filed  against 
the  North  American  Coal  and   Transportation   Company. 

On  the  first  of  June,  1857,  defendant,  Newman,  also 
filed  his  bill  in  the  same  Court,  seeking  to  enforce  a 
mortgage  on  these  lands,  and  claiming  priority  over  the 
attaching  creditors. 

These  cases  were  ultimately  prosecuted  to  decrees  in 
the  Chancery  Court,  from  which  decrees  appeals  were 
taken  to  the  Supreme  Court,  where  a  decree  was  pro- 
nounced, reversing  the  Chancellor's  decree  as  to  the  prior- 
ity of  these   claimants,   and   remanding   the   cases  to   the 
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Chancery  Court,   to   be  proceeded   in  under  that  decree; 
decreeing,  however,  that  the  land  be  sold. 

Before  the  sale  waa  effected,  owing  to  delay  arising  out 
of  the  war,  in  March,  1866,  complainant,  Quinby  &  Co., 
obtained  leave  to  file  this  bill  against  the  complainants 
and  the  defendant  in  the  first  three  bills  mentioned,  in 
which  Quinby  &  Co.  claim  to  have  purchased  the  lands 
during  the  pendency  of  the  litigation,  at  tax  sales,  and  to 
have  had  an  assignment  from  certain  parties,  who  had 
purchased  at  another  tax  sale,  of  his  certificate  of  pur- 
chase; that  the  records  of  the  Circuit  Courts  of  the  coun- 
ties of  White  and  Cumberland,  containing  the  proceedings 
under  which  said  lands  were  condemned  and  ordered  to 
be  sold  have  been  wholly  lost  or  destroyed  during  the 
war,  and  no  copies  of  the  same,  or  returns  of  the  officer, 
can  be  had  or  produced. 

This  bill  alleges  that  the  land  was  regularly  ordered 
to  be  sold  for  taxes,  and  that,  under  said  order,  the  com- 
plainants, Quinby  &  Co.,  purchased,  and  that  they  have, 
by  such  purchase,  an  equitable  title  to  the  land;  and 
prays  that  the  parties  to  the  three  bills  be  enjoined  from 
selling  the  land  under  their  decree,  and  that  all  the  claim 
and  title  of  the  Transportation  Company  in  and  to  said 
land  be  divested  out  of  them  and  vested  in  "these  com- 
plainants/' that  is,  Quinby  &  Co.,  together  with  the  legal 
title  supposed  to  be  in  Newman. 

The  bill,  however,  in  its  statement  of  facts  with  refer- 
ence to  the  title,  shows  that  the  lands  were  listed  in  the 
name  of  one  Assure  Assure,  who  had  sold  the  land  a 
number   of  years    before   to   one   of  the   Newmans,    and 
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that  the  land  was  listed  in  the  county  of  White,  for  a 
railroad  tax  that  had  been  voted  in  that  county  before  the 
organization  of  the  county  of  Cumberland,  and  in  the 
county  of  Cumberland  for  the  State  and  county  taxes  for 
the  years  for  the  taxes  of  which  it  was  sold.  It  appears 
fiirther,  that  the  county  of  Cumberland  was  formed  out 
of  a  portion  of  the  territory  of  the  county  of  White,  and 
organised  after  the  tax  in  favor  of  the  railroad  had  been 
voted  by  the  county  of  White. 

This  is  a  bill  in  the  nature  of  an  ejectment  bill,  based, 
it  is  true,  on  an  equitable  title,  but  still  a  proceeding  in 
which  the  complainants,  Quinby  &  Co.,  must  show  the 
better  right  in  themselves  before  they  can  recover,  or, 
rather,  that  they  are  entitled,  as  against  these  defendants, 
to  call  for  the  legal  title,  and  have  the  same  decreed  to 
them,  free  from  the  charge  of  the  decrees  in  favor  of  the 
defendants,  to  which  we  have  referred. 

The  answer  of  the  defendants,  except  Newman,  deny 
all  the  material  allegations  of  the  bill.  As  to  him,  New- 
man, the  bill  is  taken  for  confessed. 

The  first  que.stion  presented  for  our  consideration,  is, 
has  the  complainant  shown  that  these  lands  were  ever 
ordered  to  be  sold,  by  competent  and  legal  evidence  of 
the  fact?  If  he  fails  in  this,  then  the  title  which  he 
claims  must  fail  at  the  commencement. 

As  to  the  sale  of  the  land  in  Whit€  County,  we  have 
only  a  receipt  of  C.  R.  Gamble,  Railroad  Tax  Collector, 
in  which  he  states  that  he  had  "received  of  William  Bos- 
son,  William  Clayton  and  Jo.  Brown,  one  hundred  and 
twenty-one  dollars,  the  full  amount  of  all  railroad  tax  and 
^osts   on   eleven  tracts   of   land,   containing    twenty-three 
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thousand,  six  hundred  and  forty  acres,  lying  in  13th  dis- 
trict, sold  as  the  property  of  Assure  Assure,  for  said  taxes, 
and  this  day  purchased  at  my  sale  by  said  Bosson,  Clay- 
ton and  Brown.  July  5,  1858."  This  receipt  is  trans- 
ferred, in  consideration  of  $141,  to  S.  H.  Colms,  for  J. 
M.  Quinby,  and  the  Tax  Collector  authorized  to  make  a 
deed  to  him,  August  12,  1858. 

This  receipt  can  be  of  no  service  to  complainants, 
Quinby  &  Co.,  •  in  making  out  a  title  to  them,  as  it  is 
not  given  to  them,  and  is  transferred  to  J.  M.  Quinby, 
not  to  James  M.  Quinby  &  Co.,^  and  we  can  not  know 
that  they  are  the  same  parties. 

In  the  next  place,  it  utterly  fails  to  identify  the  land 
in  controversy  as  the  land  sold  by  the  said  Gamble,  by 
any  sufficient  description,  giving  only  the  number  of  acres, 
and  stating  it  to  be  "in  13th  district,  and  sold  'as '  the 
property  of  Assure  Assured'  This  is  clearly  insufficient 
to  furnish  any  muniment  of  title,  on  which  the  complain- 
ants can  have  a  decree  for  the  land  described  in  the  bill. 

The  deposition  of  Joseph  Brown  is  taken,  in  order  to 
prove  the  loss  or  destruction  of  the  records  of  the  Circuit 
Court  of  White  County,  and  contents  of  the  records,  and 
that  these  lands  were  ordered  to  be  sold.  He  simply 
proves  that  he  was  the  Clerk  of  the  Circuit  Court  of 
White  County  in  1858,  and  that  Charles  R.  Gamble  wAs 
the  Railroad  Tax  Collector  for  the  year  1857,  He  is  then 
asked  to  state  "if  the  lands  of  Assure  Assure  were  sold 
for  railroad  tax  for  the  year  1857,  condemned,  and  an 
order  of  sale  issued,  and  the  lands  advertised."  He  says, 
^ 

'  See  Morean  v.  Saffaransj  3  Sneed,  595. 
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in  reply  to  the  above  question:  *^My  recollection  is,  the 
lands  were  condemned.  From  the  evidence  I  find  in  the 
office,  I  think  an  order  of  sale  if«ued,  and  the  lands  ad- 
vertbed.*'  This  is  all  the  proof  of  the  contents  of  the  re- 
cords of  White  County,  and  this  shows  that  there  is  some- 
thing to  be  found  in  the  office,  from  which  the  witness 
has  drawn  his  conclusion  as  to  the  facts  stated.  What- 
ever appears  in  the  office,  at  least,  should  have  been  pre- 
sented. We  need  take  no  time  to  discuss  the  sufficiency 
of  this  proof.  It  complies  with  no  rule  of  law  on  the 
subject,  and  utterly  fails  to  prove  the  contents  of  the  re- 
cords of  said  court. 

We  may  here  dismiss  the  case,  so  far  as  the  claim  of 
complainants  depend  on  the  purchase  in  White  County, 
without  investigating  the  question  made  before  us  in  the 
argument,  as  to  whether  the  land  should  have  been  listed 
for  the  railroad  tax  in  White  County,  after  the  organiza- 
tion of  Cumberland  County. 

We  now  examine  the  case,  as  to  the  sale  made  in 
Cumberland  County  for  State  and  County  taxes.  It  ap- 
pears from  the  records  of  the  Circuit  Court  of  Cumber- 
land County,  that  W.  J.  Reynolds,  the  Tax  Collector  for 
that  county,  reported  to  court  the  following  lands  as  hav- 
ing been  listed  for  taxes  for  the  year  1858,  and  the  taxes 
remain  unpaid,  etc.  Then  follows  the  description  of  the 
land: 

"In  District  No.  2 — Assure  Assure,  23,660  acres;  val- 
ued at  $6,000;   taxes,  $26.40. 

"W.  R.  Reynolds,  Tax  Collector." 

Then  follows  a  judgment  of  the  Court,  that  the  several 
tracts  of   land   so  reported   for  the   non-payment   of  the 
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taxes  thereon^  etc.^  be  ordered  to  be  sold^  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy  the  taxes  and 
charges^  etc.,  for  the  taxes  due  for  the  years  1856  and 
1857. 

The  Clerk  of  the  Court  certifies  that  the  above  is  a 
true  and  perfect  transcript  of  the  record,  and  of  the  pro- 
ceedings had  for  the  sale  of  the  Assure  Aasure  lands  for 
taxes  for  the  years  1856  and  1857,  and  that  the  above 
is  all  the  record  that  can  be  found  in  his  office  in  rela- 
tion to  said  condemnation  and  sale.  He  then  certifies: 
"  I  have  made  diligent  search  for  the  order  of  sale  in 
my  office,  and  said  search  has  been  ineffectual;  said  or- 
der of  sale  can  not  be  found  in  my  office.  The  above  is 
a  true  and  perfect  record  of  all  that  can  be  found  in  my 
office,  in  relation  to  said  proceedings,  as  appears  of  record 
or  on  file." 

This,   and  the   receipt  of  W.   R.   Reynolds,   who  was 

Tax   Collector  of  Cumberland   County,   showing  that   he 

"received  fifty-six  dollars  and  fifty  cents,  in  full  for  the 

taxes  on  the  lauds  of  Assure  Assure,  lying  in  Cumber- 
land County,   &c.,  for  the  year  1857;    all   of   said  lands 

being  bought  by  S.  H.  Colms,  at  a  sale  of  lands  for 
taxes,  at  Crossville,  5th  of  July,  1858,  at  which  time  the 
said  Quinby  &  Co.,  by  their  agent,  was  the  highest  bid- 
der," is  all  the  evidence  of  title  presented  by  complain- 
ants to  the  lands  in  controversy.  Can  we  decree  a  title 
to  complainants  on  this  state  of  the  case? 

The  Act  of  1844,  c.  92,  s.  1,  Nicholson's  Statutes,  en- 
acts, that,  in  all  cases  of  sales  of  land  heretofore  made  for 
public  taxes,  under  the  provisions  of  the  laws  now  in 
force,  it  shall  be  sufficient,  to  make  such  sale  valid  and 
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communicate  good  title  to  the  purchaser^  that  the  land 
so  sold  lies  in  the  county  in  which  it  has  been  reported 
for  non-payment  of  the  taxes  thereon;  that  it  has  been 
duly  reported;  that  an  order  of  sale  has  been  awarded, 
and  that  the  sale  of  said  land  was  duly  advertised;  to 
establish  which  facts^  the  Sheriff's  deed,  reciting  their  ex- 
istence, shall  be  prima  facte,  and  all  judgments  and  or- 
ders of  sale  shall  be  conclusive,  unless  the  person  wishing 
to  show  the  irregularity  of  the  same  can  prove  that  the 
taxes  were  ,duly  paid  before  such  judgment  or  order  of 
sale  was  rendered. 

Under  this  Act,  it  was  held,  in  Tharp  v.  Hart,  2 
Sneed,  569,  that  the  plaintiff  in  ejectment,  when  the  de- 
fendant set  up  a  tax  title,  would  not  be  permitted  to 
show  any  irregularity  in  the  sale  or  proceedings,  unless 
he  showed  that  he  had  first  paid  the  taxes  for  the  year  for 
which  the  sale  was  made.  In  this  case,  however,  the 
party  seeking  to  set  up  the  tax  title  had  a  deed  from  the 
Sheriff,  under  the  order  of  sale.  If  we  concede  that  this 
was  the  correct  construction  of  this  section,  it  can  not  aid 
complainants  in  this  case,  as  they  do  not  pretend  to  have 
any  deed  at  all. 

In  the  case  of  Thacker,  Ih^stee,  drc,  ex  parte,  3  Sneed, 
346,  the  Court  hold  that  the  requirements  of  the  third 
section  of  the  Act  of  1844,  "that  it  shall  be  the  duty  of 
the  Sheriff,  in  his  report  to  court,  besides  stating  that  the 
land  lies  in  the  county,  to  state  the  civil  district  or  dis- 
tricts in  which  said  land  lies,  to  whom  granted,  or  in 
whose  name  entered,  the  quantity  of  acres  as  near  as  may 
be,  which  shall  be  a  sufficient  description;  and  no  sale  shall 
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be  avoided  on  account  of  any  objection  or  informalities 
merely  technical^  but  such  sales  shall  be  good  and  valid, 
if  the  foregoing  requisites  be  substantially  complied  i;vith, 
and  the  description  contained  in  the  Sheriff's  report  shall 
be  given  in  the  advertisement,"  should  be  complied  with ; 
and  that,  to  ^'give  validity  to  the  proceedings,  it  is  essen- 
tial that  its  requirements  should  be  conformed  to."  This 
was  an  appeal  from  the  refusal  of  a  Circuit  Judge  to  con- 
demn land,  and  order  it  to  be  sold  for  taxes. 

In  case  of  Henderson  et  als.  v.  Starrett  et  als.,  4 
Sneed,  470,  the  Court  held  that  the  advertisement  of  the 
land  for  sale  for  taxes  might  be  looked  to,  and  attacked 
for  not  complying  with  the  requirements  of  the  statute, 
and  go  on  to  say,  that  the  subsequent  proceedings,  ailer 
the  judgment  and  order  of  sale,  are  not  protected  by  the 
strict  requirements  of  the  last  clause  of  the  first  section 
of  the  Act  of  1844.  The  party  in  that  case  had  the  deed 
of  the  Tax  Collector,  and  its  recitals  were  held  to  be 
prima  fade  evidence  of  the  facts  recited,  as  to  advertise- 
ment and  sale,  but  no  more. 

We  need  review  no  more  of  our  cases  to  see  that  the 
complainants  present  no  valid,  equitable  title  before  us,  on 
which  they  can  ask  a  decree  in  their  favor.  They  have 
no  deed  from  the  Tax  Collector,  or  his  successor  in  office, 
to  make  out  a  prima  facie  case  in  their  favor  of  the  regu- 
larity of  the  proceedings  under  which  they  claim,  and  of 
title  in  themselves.  Not  having  this,  he  must  then  show 
that,  up  to  the  time  of  his  purchase,  all  the  requirements 
of  the  Act  have  been  complied  with;  that  is,  that  the 
and  sold   lies  in  the  county   in   which  it  has   been   re- 
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ported  for  non-payment  of  taxes;  that  it  has  been  duly 
reported;  that  an  order  of  sale  has  been  aw^rded^  and 
that  said  land  was  duly  advertised. 

The  third  section  defines  what  shall  constitute  a  due 
report  of  the  land ;  that  is^  that  it  lies  in  the  county;  shall 
state  the  civil  district  in  which  it  lies;  to  whom  granted, 
or  in  whose  name  entered,  and  the  quantity  of  acres,  as 
near  as  may  be. 

No  advertisement  of  this  land  is  shown  in  this  record. 
The  report  of  the  Tax  Collector  does  not  show  the  county 
in  which  the  land  lies,  to  whom  granted,  or  in  whose 
name   entered. 

For  these  defects  in  the  title  of  complainants,  we  hold 
the  tax  sales  under  which  they  claim  were  absolutely  void, 
and  communicated  no  title,  either  legal  or  equitable. 

It  appears,  however,  in  this  case,  that  complainants 
paid  taxes  on  said  lands,  not  only  for  the  years  1856  and 
1857,  but  for  a  number  of  other  years,  subsequent;  and 
as  they  have  discharged  a  charge  upon  the  land  fixed  by 
law,  they  are  entitled  to  be  reimbursed  the  sums  so 
paid. 

The  decree  of  the  Chancellor  will  be  reversed;  the 
injunction  granted  will  be  dissolved ;  the  land  will  be  sold 
by  the  Clerk  of  this  Court,  for  payment  of  debts,  in  the 
order  fixed  by  previous  decree  of  the  Supreme  Court;  and 
the  Clerk  will  be  directed  to  take  an  account  of  the  pay- 
ments made  of  taxes,  and  repojrt  the  same  to  the  present 
term  of  this  Court,  which  will  be  allowed  complainants, 
with  six  per  cent,  interest  on  the  amount  from  the  time  paid, 
and  said  sum  shall   be  allowed  first  out  of  the  proceeds 
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of  the  sale.  The  cross  bill  will  be  dismissed  at  com- 
plainant's cost  in  this  Court^  and  in  the  Court  below; 
the  balance  of  the  costs  will  be  paid  out  of  the  fund 
arising  from  the  sale. 


David  Fry  et  als.  v.  Jameb  Britton  et  ah. 

1.  Revenue  Collector.    Judgment  offaind,    Ajudgmentrendered  on  mo- 

tion against  a  Revenue  Collector,  and  against  a  part  of  hla  living  sure- 
ties only,  is  a  nullity,  and  interposes  no  obstacle  to  a  new  proceeding. 

2.  The  State.     When  a  party.     Sheriff.     District  AUomey.    A  bill  filed 

against  the  Sheriff  and  the  District  Attorney  for  the  State,  to  enjoin  them 
from  collecting  a  judgment  in  £&vor  of  the  State,  does  not  make  the 
State  a  party,  and  she  can  not  prosecute  a  writ  of  error. 

Code  cited:  733,735. 


MOTION   FOR   WRIT  OF   ERROR. 


This  was  a  proceeding  in  the  Criminal  Court  of 
Greene  county,  against  David  Fry  as  Tax  Collector  and 
his  sureties,  by  motion.  The  regular  Judge,  A.  W. 
Howard,  being  one  of  the  sureties,  vacated  the  bench, 
and  a  Judge  was  selected  by  consent.  Thereupon,  the 
Judge  insisted  that  he  had  not  vacated  his  place  to  have 
a  judgment  rendered  against  him,  and  the  motion  was 
dismissed  as  to  him,  and  a  judgment  rendered  against 
the  Collector  and  the  other  sureties. 

A  bill  was  filed,  making  the  Sheriff  and  District 
Attorney  defendants,  in   which   they  were   enjoined    from 
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collecting  the  judgment^  but  not  asking  to  make  the  State 
a  party. 

Mr.  Attorney-General  Heiskell  presented  transcripts 
of  these  records  in  open  court,  and  prayed  writs  of  error 
to  bring  up  the  causes  to  the  Court  at  Knoxville. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

The  Attorney  General  presents  this  record  on  behalf 
of  the  State,  for  a  writ  of  error. 

We  are  of  opinion  that  the  judgment  which  was  en- 
joined by  the  bill  filed  in  this  case  was  an  absolute 
nullity. 

It  is  a  judgment  in  a  summary  proceeding  against  a 
collector  of  public  revenue,  by  motion. 

By  the  Code,  733,  a  judgment  may  be  rendered  upon 
motioD,  '^against  the  officer  and  his  sureties  for  the  amount 
appearing  due  to  the  State  from  the  statement  of  the 
Comptroller." 

By  section  736,  it  is  provided  that  if  the  delinquent 
or  either  of  his  sureties,  has  died  before  the  motion  is 
made,  the  Court  shall  give  judgement  against  the  sureties 
alone,  in  case  of  the  death  of  the  principal,  or  against 
the  principal  and  surviving  sureties  on  the  bond,  in  case 
of  the  death  of  either  of  the  sureties. 

In  this  case,  it  clearly  appears  that  the  judgment  is 
not  rendered  against  all  the  sureties;  and  it  not  only 
does  not  appear  that  the  surety  against  whom  no  judg- 
ment is  rendered  is  dead,  but  on  the  contrary  it  appears 
that  he  is  living,  and  the  motion  dismissed  as  against 
him. 
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In  a  summary  proceeding  of  this  kind^  the  statute 
must  be  strictly  followed.  It  is  a  proceeding  in  deroga- 
tion of  the  common  law,  and  can  only  be  valid  when  it 
pursues  the  precise  requirements  of  the  law  under  which 
the  proceeding  is  had.  Such  has  been  the  uniform  course 
of  decision  in  this  State. 

This  judgment  being  void,  the  fact  that  it  was  en- 
joined, even  though  the  proceeding  was  or  might  have 
been  unauthorized,  can  work  no  injury  to  the  rights  of 
the  State.  She  may  still  have  her  remedy  against  the 
defaulting  oflGicer,  and  nothing  in  the  record  before  us 
will  interpose  any  bar  to  such  proceeding,  as  the  State 
may  institute,  to  enforce  whatever  liability  may  have  ex- 
isted before  the  rendition  of  the  supposed  judgment,  on 
motion  against  such  officer  and  his  sureties  on  his  official 
bond. 


On  a  subsequent  day  of  the  Term,  Freeman,  J.,  de- 
livered the  following  opinion: 

The  record  is  filed  in  this  case  on  the  part  of  the 
State  by  the  Attorney-General,  asking  a  writ  of  error  and 
reversal  of  a  decree  of  the  Chancery  Court  at  Greene- 
ville,  enjoining  a  judgment  obtained  in  the  Circuit  Court 
against  David  Fry  and  his  sureties,  on  his  bond  as  Rev- 
enue Collector  of  Greene  County. 

At  a  former  day  of  the  term,  an  opinion  was  deliv- 
ered by  the  Court,  holding  that  the  judgment  against 
the  sureties  was  absolutely  void. 

We  are  now  asked  to  review  the  decree  of  the  Chan- 
cellor enjoining  said  judgment. 
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On  examination  of  the  case,  we  hold  that  the  decree 
enjoining  the  judgment  can  have  no  effect  whatever,  as 
against  the  State,  for  two  reasons: 

First.  That  by  the  Act  of  1865,  c.  36,  p.  58  of  Pam- 
phlet Acts,  the  section  of  the  Code,  2806,  authorizing 
suits  to  be  brought  against  the  State,  is  repealed.  Con- 
sequently, the  suit  could  not  have  been  properly  brought 
against  the   State;   the  Court  had  no  jurisdiction. 

Second.  The  bill  does  not  purport  to  be  filed  against 
the  State,  but  only  against  James  Britton  the  District 
Attorney,  Howard  the  other  surety,  and  the  Sheriff. 
This  does  not  make  the  State  a  party  to  the  suit,  even 
if  the  State  could  be  sued  in  her  own  courts. 

But  inasmuch  as  the  State  is  not  a  party  to  the  case, 
she  has  no  right  to  a  writ  of  error  to  reverse  a  judg- 
ment to  which  she  is  not  a  party.  The  writ  of  error  is, 
therefore,  refused. 

On   application    of   the    Attorney-General   to   put  the 

order  in  this  case  on   the   minutes,  it  was  held  .proper  to 

indorse  the  order  on   the  transcript  only. 
39 
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Jephtha  E.  Holcomb  v,  John  C.  Canady. 

1.  Chancery  Jurisdiction.    FilHg  answer^  a  waiver.    Filing  an  answer 

in  Chancery  is  a  waiver  of  objection  to  the  jurisdiction  of  the  conrt  over 
the  person  of  the  defendant,  as  well  as  the  subject  matter  of  the  bill. 

2.  Conveyancing.     GraiU,    Assignment  of.    Assignment  of  a  grant  by  in- 

dorsement and  delivery  is  not  a  mode  of  conveyance  known  to  our  law, 
and  does  not  transfer  the  title,  legal  or  equitable,  or  give  a  right  to  a 
specific  execution. 

3.  Chancery.     Bill  for  new  trial.     Merits,    A  bill  filed  for  a  new  trial  of  an 

action  of  ejectment,  showed  that  the  complainant  claimed  by  defective 
mesne  conveyances  under  the  superior  title;  held  to  be  suflScient  merits. 

4.  Same.    Same.    Excuse  for  not  making  defeme.    In  the  same  bill,  the  ex- 

cuse for  not  making  defense  held  to  be  sufficient,  was,  that  the  case  wds 
reached  and  tried  at  the  first  term  after  the  war,  at  which  term  the  Court, 
after  an  interval  of  several  years,  was  reorganized,  the  defendant  being 
abserit,  and  not  represented  by  counsel,  and  being  old  and  infirm,  and 
living  in  another  county,  and  social  order  not  being  restored. 

5.  Pamr     Same.,    Judgment  by  undue  advantage.     To  take  judgment  under 

the  circumstances,  was  to  obtain  an  undue  and  unconscientious  advan- 
tage. 

6.  Record.    Entry  construed  in  view  of  circumstavccs.    An  entry  in  June, 

1865,  reciting  that  the  "court  being  duly  organized,**  in  view  of  the  state 
of  things  then  existing,  will  be  constnied  to  mean,  being  then  first  reor- 
ganizetl  after  the  war. 

Ca^es  cited:  Loin^j  y. Naff, ^Co\^.,  372;  Bennett  y,  Willdm,  5  Cold.,  240; 
Kirkman  v.  SnodgrasSy  3  Head,  372. 


FROM   DE   KALB. 


Appeal  from  a  decree  of  the  Chancery  Court  at  Sraith- 
ville,  B.  M.  Tillman,  Ch.,  presiding. 

John  H.  Savage,  for  complainant,  insisted  that  com- 
plainant was  entitled  to  relief  by  error  coram  nobis: 
Code,  3110,  3116,  3118;  1   Swan,  341;  Hist,  of  a  L.  S., 


JANUARY  28,  1871.  611 


Jephtha  R.  Holcomb  v,  John  C.  Canady. 

§§  38,  71,  539,  542,  544;  4  Soeed,  432;  7  Hum.,  39;  6 
Hum.,  332.  Discovery  and  relief:  1  Story,  §  65;  5 
Hum.,  554.  Suit  pending  at  law,  no  bar:  3  Hay., 
213;  1  Ten.,  169,  201;  1  Heis.  Dig.,  §  385.  Chancery 
will  enjoin:  Code,  3252;  11  Hum.,  523;  5  Hay.,  67,  78; 
a  Yer.,  366;  8  Hum.,  710;  6  Yer.,  167;  3  Hay.,  127; 
Meigs'  Dig.,  §  367;  Hil.  on  New  Trials,  425.  Proof  of 
excuse:  7  Hum.,  39,  42;  Hil.  on  N.  T.,  100;  Chase  v. 
Brovm,  32  N.  H.,  130.  On  the  merits:  Cooke,  32,  137; 
1  Tenn.,  419;  Meigs'  Dig.,  p.  684-5-6;  King's  Dig., 
3229,  3230.  Same  title  in  controversy  in  2  Cold.,  288. 
Demurrer  not  good,  and  waived:  5  Hum.,  50;  3  Hum., 
656;   7  Hum.,  299. 

M.  M.  Brien,  Sr.,  for  defendants,  cited  White  v. 
Cahal,  2  Swan,  550;  7  Hum.,  39;  8  Hum.,  363,  372;  3 
Hayw.,  88,  92. 

Jas.  S.  Barton,  with  him,  cited  in  addition,  BUnmt 
V.  Garen,  3  Hayw.,  88,  92,  on  new  trial.  On  the  merits, 
Barnes  v.  Sdlars,  2  Sneed,  33;  Parish  v.  Cummins,  11 
Hum.,  297.  On  defense  of  the  statute  of  limitations, 
Graham  v.  Nelson,  5  Hum.,  605.  Equitable  title  no  de- 
fense at  law :  Langford  v.  Lovey  3  Sneed,  308 ;  Crulsinger 
v.  Catron,  10  Hum.,  24.  On  sales,  what  contract  suffi- 
cient:  Sheid  V.  Stamps,  2  Sneed,  172. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  to  enjoin  a  judgment  in  an  action 
of  ejectment  in  favor  of  defendant,  Canady,  against  com- 
plainant and  a  number  of  other  defendants,  rendered  in 
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the  Circuit  Court  of  DeKalb  county,  at  June  Term 
1865,   of  ssid  Court. 

We  need  not  state  in  this  opinion  the  grounds  set 
out  in  the  bill  as  an  excuse  for  not  making  the  defense 
at  law.  The  defendant  in  this  case  has  precluded  him- 
self from  making  any  objection  to  the  jurisdiction  of  the 
Chancery  Court,  by  failing  to  object  at  the  proper  time, 
either  by  way  of  demurrer  or  plea. 

He  has  filed  an  answer,  in  which  it  is  true  he  has 
inserted  what  he  is  pleased  to  call  both  a  plea,  and  per- 
haps, a  couple  of  demurrers;  but  they  are  such  plead- 
ings as  no  court  having  any  regard  to  the  rules  of  law 
or  the  forms  of  proceeding  in  such  case,  could  take  any 
notice  of.  As  an  illustration,  after  commencing  his 
answer,  as  is  usual,  by  proposing  to  answer  so  much 
of  complainant's  bill  as  he  is  advised  it  is  material  for 
him  to  answer,  &c.,  he  says,  "and  all  such  parts  as 
are  not  specially  responded  to  may  be  considered  as  spe- 
cially demurred  to."  It  would  be  an  exceedingly  liberal 
court,  to  say  the  least  of  it,  that  could  treat  this  as 
having  the  effect  of  a  demurrer.  We  need  not  notice 
the  ^ther  equally  informal  efforts  at  objection  to  the  ju- 
risdiction in  this  case.  It  is  now  well  settled,  both  by 
our  immediate  predecessors  in  this  Court,  and  by  other 
decisions  of  this  Court,  made  many  years  ago,  that  the 
filing  of  an  answer  is  a  waiver  of  objection  to  the  ju- 
risdiction of  the  Court  of  Chancery  over  the  persons, 
as  well  as  the  subject  matter  of  the  bill,  even  though 
it  might  be  a  matter  of  legal  cognizance,  which  if  taken 
advantage  of  by  plea  or  demurrer,  would  be  a  fatal  ob- 
jection.     See    Lowry  v.  Naff,    4   Cold.,  372;    Bennett  v. 
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Wilkiris,  5  Cold,  240;  Kirkman  v.  Snodgrass,  3  Head, 
372  The  question,  then,  presented  is,  what  relief  if 
any  can  we  give  the  complaioant,  under  the  facts  stated 
in  his  bill  and  the  proof  in    the  case. 

The  bill  is  based,  to  a  large  extent,  on  the  idea  of 
obtaining  a  delivery  of  the  grant  which  Canady,  the 
defendant  has  in  possesion,  and  a  divestiture  of  title  of 
said  Canady  to  the  land,  as  consequent  upon  said  de- 
livery. It  claims  that  complainant  had  purchased  the 
grant  of  Canady,  and  taken  an  assignment  of  the  grant, 
on  the  back  of  the  paper,  to  himself,  and  is  thereby  made 
"equitable  owner  of  the  grant.''  The  bill  then  asks 
that  the  suit  at  law  (what  suit  does  not  very  distinctly 
appear,)  be  enjoined,  and  that  the  title  of  Canady  un- 
der his  grant  be  divested  and  vested  in  complainant,  in 
accordance  with  said  assignment.  It  needs  no  argument 
or  authority  to  see  at  once  that  this  can  not  be  done. 
The  law  of  Tennessee  has  at  all  times,  prescribed  the 
mode  of  conveyance  of  land,  by  deed,  and  the  policy  of 
our  registration  laws  requires  them  to  be  registered.  The 
purchase  and  assignment  of  the  grant  could,  at  most, 
have  only  given  a  right  to  the  paper  itself;  but  on  no 
l)rinciple  could  it  have  operated  as  a  conveyance  of  the 
land,  nor  could  it  have  created  any  equitable  right  to  or 
charge  upon  the  same. 

The  next  prayer  of  the  bill  is,  that  this  Court  as- 
sume jurisdiction  of  all  the  matters  in  dispute,  and  ren- 
der such  decree  as  the  facts  and  good  conscience  may  re- 
quire, and  for  all  other  relief,  &c. 

We  can,  under   the   pmyer  for  general  relief,  look  to 
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the  case  made  out  by  the  bill  and  proof,  and  give  such 
relief  as  the  law  permits. 

We  can  not  see,  from  the  title  exhibited,  that  com- 
plainant has  a  perfect  legal  title  to  the  land  in  contro- 
versy. On  the  contrary,  we  can  see,  from  the  paper  title 
he  presents,  that  on  the  face  of  it  he  has  not  the  legal 
title  in  himself  to  a  part  of  the  land,  nor  has  he  con- 
veyed it  to  his  vendees.  We  need  not  point  out  the  de- 
fects in  that  title  in  this  opinion.  He,  however,  insists 
that  he  can  make  out  a  title  under  the  statute  of  limita- 
tions, and  there  is  proof  in  the  record  tending  to  support 
this  view  of  the  case,  and  he  may  be  able  to  sustain  this 
plea  on  another  trial  fairly  had. 

We  can  see,  however,  clearly,  that  the  defendant,  Can- 
ady,  has  not  a  title  on  which  he  could  recover  in  a  court 
of  law,  in  ejectment,  and  that  he  was  not  entitled  to  a 
recovery  in  the  ejectment  suit  in  which  he  obtained  the 
judgment  in  1S65,  against  complainant,  and  his  tenants, 
perhaps,  or  vendees  holding  under  title  bonds. 

The  land  was  granted  to  one  Thompson  Newby,  as 
assignee  of  Theodoric  Burton,  on  the  2nd  day  of  Octo- 
ber, 1841,  and  the  grant  was  based  on  a  special  entry, 
made  by  said  Burton,  30th  April,  1830.  Canady  claims 
title  under  an  entry  made  on  27th  of  September,  1837, 
and  a  grant  issued  to  him  6th  of  August,  1840.  It  is 
seen  from  this  statement,  that  the  Newby  grant  is  the 
younger  grant,  but  is  based  on  the  older  entry;  so  that, 
by  a  long  train  of  decisions  in  this  State,  Newby's  title 
is  the  better  one,  and  Canady  could  not  recover  the  land 
under   his   grant,   if  the   defendant    in   ejectment   shou 
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interpose  the  Newby  grant  and  entry  as  a  defense,  un- 
less he  should  show  that  he  had  obtained  a  title  under 
said  grant.  This  he  does  not  pretend  to^have  done,  but  dis- 
tinctly claims  his  title  to  be  under  his  grant.  We  can, 
therefore,  see  clearly  that  the  verdict  and  judgment  in 
ejectment  are  unjust  and  contrary  to  law.  This  being  so,  the 
complainant,  having  been  the  real  or  material  party  to  said 
suit  at  law,  is  entitled  to  have  it  set  aside,  if  he  brings 
himself  fairly  within  the  rules  laid  down  for  granting 
such    relief. 

The  record  of  the  judgment  in  the  Circuit  Court  shows 
that,  while  the  case  was  regularly  reached  on  the  docket, 
yet  it  was  tried  ex  parte;  that  neither  the  defendants  nor 
their  attorneys  in  that  case  were  present,  nor  did  any 
one  appear  for  them.  The  caption  of  the  record,  which 
is  a  very  imperfect  one,  from  the  Circuit  Court  of  De- 
Kalb,  after  reciting  the  dat«  of  the  term  of  the  Court 
to  be  June,  1865,  adds:  "Court  being  duly  organized,  the 
following  proceedings  were  had."  We  know  judicially, 
as  a  part  of  the  history  of  the  country,  that  the  entire 
legal  machinery  of  the  State  had  for  several  years  been 
disorganized,  and  the  courts  had  not  been  held.  We 
also  know  that  in  the  Spring  and  Summer  of  1865  they 
were  reorganized,  and  the  machinery  of  the  State  Gov- 
ernment again  put  in  operation.  We  are  bound,  there- 
fore, in  the  light  of  these  facts,  to  construe  this  entry  to 
mean  that  this  Court  was  but  for  the  first  time  organized 
after  the  war,  at  the  term  at  which  the  trial  was  had. 

The  proof  shows  that  complainant  was  at  the  time  an 
old  and  infirm  man,  living  in  another  county;  that  the 
country  -was  in  an  unsettled  state,  confidence  not  yet  re- 
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stored,  nor  social  order  established  on  the  basis  of  civil 
law,  bat  that  the  military  were  stationed  in  the  town  of 
Smithville,  for  th^  purpose,  as  we  may  fairly  assume,  of 
keeping  order,  or  aiding  or  protecting  the  court  then 
being  held.  Taking  all  these  things  into  consideration, 
we  think  an  undue  and  unconscientious  advantage  has 
been  obtained  over  the  complainant,  by  which  a  recovery 
has  been  had  in  the  ejectment  case,  which  it  would  be 
iuequitable  and  unjust  to  enforce. 

The  complainant  in  the  ejectment  suit  evidently  took 
advantage  of  the  peculiar  state  of  the  country,  the  absence 
of  defendant  and  his  counsel,  to  have  a  trial,  where  all 
the  chances  were  in  his  favor,  and  where  the  defendants 
were  not  even  heard  to  contest  his  claim.  If  he  has, 
as  claimed  in  his  answer,  the  superior  title,  he  can  easily 
maintain  his  right  on  another  trial  in  the  Circuit  Court. 
If  he  has  not  the  title,  then  he  ought  not  to  hold  1,300 
acres  of  land,  under  a  judgment  thus  unfairly  and  un- 
conscientiously   obtained. 

We,  therefore,  reverse  the  decree  of  the  Chancellor 
dismissing  complainant's  bill,  and  direct  a  decree  here, 
setting  aside  the  judgment  at  June  Term,  1865,  of  De- 
Kalb  Circuit  Court,  and  ordering  a  new  trial  of  said 
cause  in  said  Court. 

Each  party  will  pay  half  the  costs  of  this  bill,  both 
in  the  Court  below  and   in  this  Court. 
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David  S.  English  v.  Peter  Turxey  et  al, 

1.  "Good,  current  bank  notea,"  are  bank  notes  which  circulate  currently  as 

money.    In  the  absence  of  proof,  they  are  presumed  to  be  at  par,  but 
subject  to  proof  of  their  real  value. 

2.  Upon  a  n">te  executed  after  the  Act  of  Congress  for  the  issue  of  legal  ten- 

der notes,  the  standard  of  comparison  by  which  bank  notes  are  to  be 
estimated  is  legal  tender  notes,  not  gold  and  silver. 


FROM   WHITE. 


Appeal  from  a  judgment  of  the  Circuit  Court,  \V. 
W.  Goodpasture,  J. 

Some  of  the  proof  showed  that  at  the  time  the  note 
fell  due,  Tenness  e  Bank  notes  were  about  of  equal  value 
with  Treasury  notes,  while  gold  was  worth   165  to   170. 

The  plaintiff^s  note  was  for  $572,  executed  by  Turney, 
due  April  4,  1863.  Judgment  January  24,  1867,  for 
§347,  debt,  and  $79.23,  damages.  The  plaintiff  excepted 
and   appealed. 

J.  D.  Goodpasture,  for  the  plaintiff; 
Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Suit  was  brought  in  the  Circuit  Court  of  White  Coun- 
ty, upon  a  note  of  defendants  to  plaintiff',  executed  4th 
of  April,  1863,  and  payable  one  day  after  date^  "in  good, 
current  State  Bank  notes." 

The  Court  below  charged  the  jury  that  "good,  cur- 
rent bank  notes,"  were  bank  notes  "which  circulate 
currently  as  money,  aud  which,   in  the  absence,  of  proof 


618  NASHVILLE: 


David  S.  English  v.  Peter  Turney  ei  al. 


to  the  contrary,  are  presumed  to  be  of  value  equal  to 
money,  but  the  defendants  may  introduce  proof  to  show 
that  they  are  of  less  value."  In  this  we  think  there  is 
no  error.  The  instructions  of  the  Court  are  in  substan- 
tial conformity  to  the  repeated  holdings  of  this  Court. 
Proof  was  introduced  to  show  the  relative  value  of  "good, 
current  State  Bank  notes,"  gold  and  silver,  and  United 
States  Treasury  notes,  commonly  called  "greenbacks." 

The  Circuit  Judge  further  instructed  the  jury  that 
the  plaintiff  was  only  entitled  to  recover  the  value  of 
"good,  current  bank  notes"  at  the  time  the  note  fell  due, 
and  that  gold  and  silver  is  the  standard  to  be  governed 
by  in  fixing  the  value  of  the  bank  notes." 
*  So  much  of  the  foregoing  instruction  as  required  the 
jury  to  measure  the  value  of  the  bank  notes  by  the  gold 
or  silver  standard,  is  erroneous.  The  note  was  executed 
after  the  passage  of  the  Act  of  Congress  making  United 
States  Treasury  notes  a  legal  tender.  Judgments  upon 
such  notes  arc  payable  in  such  Treasury  notes,  and  the 
plaintiff  in  this  case  would  be  bound  to  receive  them  in 
satisfaction  of  his  judgment.  The  standard  of  value  thereof 
should  be  the  currency  or  money  which  the  plaintiff 
would  be  bound  to  receive  in  satisfaction  of  his  judg- 
ment. 

Let  the   judgment  be   reversed,  and    remanded   for   a 
new  trial. 
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KiNXARD  &  Cooke  v.  Ensley  Willmore. 

1.  Shebiff.    Negligenec,    A  Sheriffi  who  gives  his  receipt  for  the  collection 

of  a  debt,  becomes  an  agent  for  the  collection,  and  is  bound  to  use  rea- 
sonable diligence.  If,  in  consequence  of  negligence  in  obtaining  judg- 
ment and  execution  in  a  reasonable  time,  the  debt  is  lost,  he  is  person- 
ally responsib'e. 

2.  Evidence.     On  former  trial     To  prove  the  testimony  of  a  deceased  wit- 

ness on  a  former  trial,  a  witness  is  not  competent,  who  states  that  he 
does  not  remember  that  the  deceased  was  examined  on  the  former 
trial,  but  he  remembers  that  he  heard  all  the  evidence  in  that  trial, 
and  if  he  was  examined,  he  heard  him;  that  he  was  examined  in  an- 
otlier  cause,  and  he  remembers  his  testimony  in  that  cause,  and  that  if 
he  was  examined  on  the  former  trial,  his  testimony  did  not  vary  from 
his  testimony  in  the  other  cause.  Nor  can  he  be  heard,  after  proof 
aliunde^  that  the  deceased  was  examined  on  the  former  trial. 


FROM    JACKSON. 


Appeal  from  the  Circuit  Court,  A.  McClain,  J.,  pre- 
siding. 

Cox,  DeWitt  &  QuARLES,  for  plaintiffs,  cited  Tngg 
V.  McDonald,  2  Hum.,  386;  Raines  v.  Childress,  lb.,  449; 
Code,   4093. 

H.  Denton,  with  them. 

John  P.  Murray,  for  defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court, 

The  plaintiffs,  as  partners,  brought  suit  in  Jackson 
County  Circuit  Court,  against  the  defendant,  who  was 
former  Sheriff  of  said  county. 

The  first  count  in  the  declaration  alleges  that  defend- 
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ant,  as  Sheriff  of  Jackson  County,  received  of  plaintiffs, 
for  collection,  certain  notes,  describing  them,  which,  he 
promised  to  collect  and  pay  over  to  plaintiffs,  and  al- 
though often  requested  so  to  do,  he  has  hitherto  wholly 
failed  to  pay,  etc.  The  second  count,  which  was  filed 
upon  leave  granted  to  amend  the  declaration,  alleges  that 
defendant,  being  Sheriff  of  Jackson  County,  received  into 
his  hands  for  collection,  of  plaintiffs,  the  following  notes, 
(enumerating  and  describing  them,)  and  that  said  defend- 
ant, as  the  agent  of  plaintiffs,  promised  and  agreed  to  use 
reasonable  diligence  in  and  about  the  collection  of  said 
several  notes  and  sums  of  money,  and  when  collected,  he 
would  pay  over  and  account  for  the  same  to  the  plain- 
tiffs. Then  follows  an  averment  of  the  breach  of  these 
several  agreements  and  undertakings. 

To  the  declaration,  several  pleas  are  put  in:  1st,  De- 
nying the  agency  and  undertakings;  2nd,  That  his  agency 
was  revoked  by  the  appointment  of  another  agent;  3rd, 
Performance  of  his  undertaking;  4th,  Statute  of  limita- 
tions of  six  years. 

Upon  the  trial  of  the  cause,  the  plaintiffs  read  the 
receipt  of  defendant,  signed  as  Sheriff,  which  recited  tliat 
he  had  '^received  of  James  W.  Draper,  as  agent  cf  Kin- 
nard &  Cooke,  the  following  notes,  for  collection,  exe- 
cuted to  Kinnard  &  Cooke."  Then  follows  a  list  of  the 
notes  set  out  and  described  in  the  plaintiff's  declaration. 
The  jury  returned  a  verdict  for  defendant,  and  the  Court 
refusing  to  grant  a  new  trial,  the  plaintiffs  appealed  in 
error  to  this  Court. 

Upon  the  trial,  it  was  proved  that  on  several  of  the 
notes  judgments  were  obtained   in  due  time.      Upon   one 
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judgment  no  return  was  made  of  the  execution,  which 
came  to  plaintiiff's  hands;  and  upon  another  judgment 
execution  was  returned  with  an  insufficient  return.  In 
several  other  cases  it  was  proved  that  the  parties  as  to 
whom  no  returns  or  insufficient  returns  of  executions  were 
made,  were  solvent,  and  remained  so  for  several  years, 
and  subsequently  became  insolvent.  No  testimony  in 
contradiction  of  these  facts  was  adduced. 

The  defendant  offered  to  prove  by  James  W.  Draper 
the  testimony  given  by  one  McKinney  on  a  former  trial 
of  this  case,  the  said  McKinney  having  died  since  said 
trial.  Draper  stated  that  he  had  no  recollection  of  Mc- 
Kinncy's  having  been  examined  as  a  witni*ss  in  this  case, 
but  that  he  was  examined  in  the  trial  of  a  cause  between 
himself  and  defendant;  but  if  he  was  examined  as  a  wit- 
ness upon  the  former  trial  of  this  case,  his  statement  did 
not  vary  from  what  he  said  on  the  trial  between  himself 
and  defendant;  that  he  was  present  at  the  former  trial 
of  this  cause,  and  heard  the  testimony  on  the  trial,  but 
did  not  remember  that  the  deceased  witness  was  then  ex- 
amined. It  was  proved  by  another  witness  that  Mc- 
Kinney was  examined  in  this  case,  and  witness,  Draper, 
was  then  allowed  to  state  what  he,  McKinney,  had  said 
in  the  trial  between  Draper  and  defendant.  To  this 
plaintiffs   excepted. 

This  testimony  was  improperly  admitted.  The  testi- 
mony of  McKinney,  which  Draper  details,  was  given  in 
the  suit  of  Draper  against  defendant,  and  was  held  ad- 
missible by  his  Honor,  the  Circuit  Judge,  upon  the 
ground  that  Draper  stated  that  if  McKinney  was  exam- 
ined  in  the  former  trial  of  this   case,    his   testimony  did 
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not  vary  from  that  given  in  the  case  of  Draper  against 
defendant.  But  Draper  distinctly  states  that  he  does  not 
remember,  even,  that  McKinney  was  ever  examined  in 
this  case,  and,  of  course,  he  can  not  recollect  what  he 
stated  upon  his  examination.  This  does  not  fulfill  the 
requirement  of  the  law.  The  testimony  of  a  deceased  wit- 
ness must  be  proved  by  a  witness  who  will  swear  from 
his  own  memory,  or  by  notes  taken  by  a  person  who 
will  swear  to  their  accuracy.     1   Gr.,  §   166. 

His  Honor,  the  Circuit  Judge,  charged  the  jury  that, 
"you  will  not  find  against  the  defendant,  unless  the  debt- 
ors are  dead  and  their  estates  insolvent,  or  hopelessly  in- 
solvent, if  living,  even  where  it  may  appear  that  there 
has  been  want  of  reasonable  diligence."  This  charge  is 
too  strong  against  the  plaintiffs.  A  Sheriff  who  gives 
his.  receipt  for  the  collection  of  a  debt,  becomes  the  agent 
for  the  collection  of  that  debt,  and  is  bound  to  use  rea- 
sonable diligence.  He  must  obtain  a  judgment  and  exe- 
cution thereon  within  a  reasonable  time,  and  if  he  neg- 
lects to  do  so,  and  the  debt  is  lost  in  consequence  of  the 
neglect,  he  is  personally  responsible,  whether  the  loss  be 
occasioned  by  the  insolvency  of  the  debtor,  his  removal 
from  the  country,  or  other  cause. 

For  these  errors  the  judgment  of  the  Circuit  Court 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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L.  D.  and  Charles  Hickerson  v.  James  Price. 

1.  Sureties.    Release  of.    Proceedings  for  the  release  of  sureties  are  sum- 

mary in  their  character,  and  are  not  to  be  extended  by  construction  to 
embrace  cases  not  provided  for  by  the  statutes. 

2.  Record.     What  must  appear.    Every  fact  necessary  to  authorize  the 

Court  to  act,  must  appear  by  the  record. 

3.  New  Bonds.     When  to  be  given.    No  provision  is  made  by  law  for  tlie 

release  of  sureties  of  an  officer,  by  i:iving  new  bonds,  at  the  instance  of 
the  officer  himself.  lie  may  give  a  new  bond,  on  application  of  a 
surety,  without  notice. 

4.  The  record  showed  a  new  bond  given  by  a  Clerk  and  Master  on  his  own 

application.  At  tlie  next  term  a  surety  gave  notice,  and  an  entry  was 
made,  stating  that  the  former  application  was  made  because  the  Clerk 
had  been  informed  that  the  surety  desired  to  be  released,  wherefore 
the  Court  declared  that  the  surety  had  been  released  before,  and  refused 
the  present  application.    Held,  that  the  surety  was  not  released. 


FROM   COFFEE. 


Appeal  by  sureties  from  an  order  of  the  Chancery- 
Court  at  Manchester,  declaring  them  to  have  been  re- 
leased by  previous  action  of  the  Court,  and  refusal  then 
to  require  a  new  bond. 

Jordan  Stokes,  for  complainants,  insisted  that  the 
release  of  sureties  is  summary,  citing  McGhee  v.  Ander- 
sorif  11  Hum.,  595;  Wynne  v.  Edwards,  7  Hum.,  418. 
On  taking  bond,  the  power  of  the  Chancellor  is  exhaust- 
ed, until  one  of  the  contingencies  provided  by  statute 
gives  him  new  power.  Until  then  any  action  was  coram 
non  judicej  and  whatever  may  be  the  liability  of  the  new 
sureties,  does  not  relieve  the  old.  That  the  information  of 
Price,   derived   from   others,   does  not  make  the  case  of 


624  NASHVILLE: 


L.  D.  and  Charles  Hickerson  v.  James  Price. 


"public  or  private  application^'  of  a  surety.  If  a  case 
within  the  statute  existed  in  fact,  the  record  does  not 
show  it.  The  Court  ought,  therefore,  to  have  allowed  the 
application. 

Attorney-General  Heiskell,  for  the  State,  cited 
the  Code,  783,  785,  790,  and  insisted  that  there  was  error 
in  the  action  of  the  Court,  but  that  the  sureties  could 
not  be  released,  except  from  the  time  a  new  bond  was 
executed  and  approved,  §  790.  ^he  record  shows  that 
the  act  of  the  Clerk  at  August  Term  was  voluntary,  and 
not  on  "apph'cation"  of  any  surety.  The  character  of  the 
new  bonds  was  fixed  by  the  record  then  made,  not  by 
entries  of  the  next  term,  of  facts,  until  then,  in  pais. 
Such  entry  could  not  affect  them  by  relation,  nor  could 
it  operate  from  the  time  of  the  entry.  If  the  Hicker- 
sons  had  applied  in  August,  they  would  not  have  moved 
the  matter  in  September.  But  it  is  enough  that  the  re- 
cord does  not  show  such  application.  The  bonds  being 
^'additional,''  proves  nothing.  Additional  bonds  are  pro- 
vided for  in  Arts.  4  and  5.  The  law  will  favor  an  in- 
crease, not  a  diminution  of  security. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Complainants,  with  others,  became  sureties  upon  the 
official  bonds  of  defendant,  in  August,  1865,  upon  his  ap- 
pointment as  Clerk  and  Master  of  the  Chancery  Court 
at  Manchester.  At  the  August  Term,  1868,  of  said 
Chancery  Court,  the  following  entry  appears  to  have  been 
made: 

"This  day,   James  Price,   C.   &  M.,  came  into  open 
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court,  and  upon  his  own  application,  asked  leave  of  the 
Court  to  give  new  bonds,  with  other  securities,  which  the 
Court  permitted  him  to  do.  Whereupon  the  said  James 
Price  presented  the  following  bonds,  which,  having  been 
acknowledged  before,  and  certified  and  approved  by,  the 
Court,  were  ordered  to  be  spread  upon  the  minutes,  to- 
wit."  Then  follow  the  several  bonds,  required  to  be  ex- 
ecuted by  law,  by  the  Clerk  and  Master,  and  the  new 
sureties. 

No  order  discharging  complainants  and  their  co-sureties 
was  made  at  this  term  of  the  Court. 

On  the  6th  of  November,  1868,  the  complainants^  gave 
defendant  notice  that  they  would  apply  to  be  discharged 
from  their  suretyship  upon  his  official  bonds^  oa  the  12th 
of  November,  1868,  at  the  special  term  of  the  Chancery 
Court  then  to  be  held,  and  entered  a  motioa  to  be  dis- 
charged at  the  time  specified  in  the  notice 

On  the  14th  of  November,  two  days,  after  the  motion 
was  entered,  the  Court,  upon  argument  of  counsel,  decreed 
as  follows:  **That  the  defendant,  James  Price,  at  the 
August  Term,  1868,  asked  leave  of  the  Court  to  give 
new  bonds,  with  other  securities,,  which  leave  was  granted ; 
the  said  Clerk  and  Master  havings  at  some  previous  day, 
just  before  or  about  the  beginning  of  the  term,  stated  ^to 
the  Chancellor  that  he  had  been  informed  privately  that 
the  said  Hickersons,  two  of  his  securities  upon  his  for- 
mer bonds,  desired  him  ta  give  new  bonds,  as.  they  did. 
not  desire  to  be  longer  bound  as  his  securities,  and  that 
therefore  he  wished  to  give  new  bonds;  and  this  last  fact 
being   known  to  the  Chancellor,   though  not  entered  on 

the  minutes,  and  the   Court  being  farther  satisfied  that 
40 
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said  new  bonds,  thus  given  on  the  13th  day  of  August, 
1868,  were  regularly  and  legally  executed  and  acknowl- 
edged and  received  by  the  Court,  and  the  Court  being 
of  opinion  that  the  notice  subsequently  given  by  the  com- 
plainants, and  their  motion  thereunder  before  the  Court, 
IS  unnecessary,  and  can  effect  no  more  than  was  accom- 
plished by  the  new  bonds  already  executed  by  said  Clerk 
and  Master  and  sureties,  and  approved  by  the  Court, 
declines,  uuder  the  notice  and  motion  of  said  Hickersons, 
to  make  any  further  order  on  the  Clerk  and  Master  as 
to  bonds,  and  dismisses  the  motion  at  the  costs  of  com- 
plainants." From  this  order  or  decree  the  complainants 
appeal. 

The  question  presented  for  our  determination  is,  did 
the  execution  of  the  new  bonds  at  August  Term,  1868 
exonerate  the  complainants  from  all  further  liability  upon 
the  bond  which  they  had  theretofore  executed  as  sureties 
of  defendant?  If  so,  their  motion  was  properly  dis. 
missed ;  if  not,  they  were  entitled,  to  be  discharged  by  the 
execution  of  a  new  bond  by  their  principal,  or  upon  his 
failure  to  give  such  new  bond,  to  have  the  office  de- 
clared vacant  and  a  new  appointment  made. 

Proceedings,  under  our  statutes,  for  the  release  of  sure- 
ties upon  official  bonds,  are  summary  in  their  character, 
and  are  not  to  be  extended  by  construction,  so  as  to  em- 
brace cases  not  provided  for  by  statute.  The  cases  in 
which  public  officers  may  be  required  to  give  new  bonds 
are  specified  in  section  778  of  Code,  and  in  section  785. 
This  last  named  section  provides  for  the  release  of  the 
sureties  of  an  officer  by  giving  notice  in  writing. 

The  proceedings  of  the  Chancery  Court,  in  the  taking 
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of  the  new  bond  in  this  ease,  was,  in  the  opinion  of  the 
Chancellor,  sustained  by  section  788  of  the  Code.  That 
section  provides:  ''When  any  officer  consents,  in  any  case, 
upon  public  or  private  application  of  any  of  his  sureties, 
to  give  a  new  bond,  it  may  be  taken  without  further 
proceedings,  with  the  same  effect  as  if  executed  upon  or- 
der." The  proper  construction  of  this  section  is,  that 
the  application  of  the  sureties  is  to  be  made  by  them  to 
the  Court;  and  this  being  a  summary  proceeding,  every 
fact  necessary,  under  the  statutes,  to  confer  jurisdiction 
upon  the  Court,  should  be  recited  in  the  decree  or  judg- 
ment accepting  the  new  and  exonerating  the  original  sure- 
ties. 

The  proceedings  of  the  August  Term,  1868,  as  trans- 
cribed in  this  record,  simply  show  that  defendant.  Price, 
upon  his  own  application,  was  allowed  to  give  bond,  with 
new  sureties,  without  showing  any  reason  for  the  appli- 
cation.  The  statutes  nowhere  confer  authority  upon  the 
Chancellor  to  take  new  bond  and  security  in  such  a  case. 
And  even  if  we  could  look  to  the  recitals  of  the  subse- 
quent decree  dismissing  the  plaintiff's  motion  in  this  case, 
(which  is  a  different  case  from  that  in  which  the  new 
bond  was  taken,)  these  recitals  ^o  not  fall  within  the 
provisions,  or  fulfill  the  requirements  of  section  788  of 
the  Code.  The  recitals  of  that  decree  are,  that  the  said 
Clerk  and  Master  had,  before  or  at  the  beginning  of 
the  term,  informed  the  Chancellor  that  he,  the  Clerk  and 
Master,  had  been  informed  privately  that  the  said  Hick- 
ersons  desired  to  be  released. 

The  application  is  thus  shown  to  have   been  made  to 
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tlie  Court  by  the  defendant,  Price,  and  not  by  the  sure- 
ties, as  contemplated   by  the  statute. 

It  follows,  therefore,  that  there  was  no  authority  con- 
ferred by  the  statute  upon  the  Chancellor,  to  take  the 
new  bond,  and  that  the  complainants  were  not  released, 
as  sureties,  thereby. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
the  cause  remanded  to  be  proceeded  in,  in  conformity  to 
this  opinion. 


The  decree  was  entered  as  follows: 

This  cause  coming  on  to  be  heard,  on  the  transcript 
of  the  record  from  the  Chancery  Court  at  Manchester, 
and  the  same  being  insi)ected,  and  argument  of  counsel 
heard,  because  it  appears  that  there  is  manifest  error  in 
the  record,  the  action  of  the  Court  below  is  reversed. 
And  it  appearing  to  the  Court  that  the  said  appellants 
were  entitled,  on  their  application,  to  an  order  upon  the 
said  James  Price,  compelling  him  to  give  additional  bonds, 
pursuant  to  the  notice  of  the  appellants,  and  that  there 
was  not,  by  reason  of  the  alleged  facts  stated  by  the 
Chancellor  in  the  record,  any  valid  grounds  for  refusing 
to  make  said  order,  it  is  therefore  ordered  and  adjudgeil 
that  the  said  James  Price  shall,  within  the  first  three 
days  of  the  next  term  of  said  Court,  execute  bonds,  as 
required  by  law,  in  addition  to  the  bonds  heretofore  given 
by  the  said  James  Price;  and  that,  from  and  after  the 
execution  of  the  said  bonds,  and  the  acceptance  and  ap- 
proval thereof    by  the  Court,  the  said  appellants  will  be, 
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by  operatioa  of  law,  released  from  all  liability  for  any 
act  of  the  said  Price,  which  may  happen  or  be  performed 
after  the  acceptance  thereof.  On  failure  of  the  said  James 
Price  to  give  such  bond,  within  the  time  prescribed,  to 
the  satisfaction  of  the  Chancellor,  the  office  of  said  Price, 
as  Clerk  and  Master,  shall  be  immediately  declared  vacant 
by  such  Court,  and  a  new  Clerk  and  Master  be  ap- 
pointed. 


Logan  H.  McCarveb  v.  John  Jenkins. 

1.  Appeal  from  a  J.  P.    JBondj  evidence  of.    An  appeal  bond  returned  to 

court  with  the  papers,  is  prima  facie  evidence  that  the  appeal  was  prayed 
and  granted. 

2.  8ame.    BoTid  b^ore  appeal.    Provinion  directory.    The  provision,  Code, 

3141,  that  the  bond  shall  be  executed  before  the  appeal  is  granted,  is 
directory. 

3.  Same.    Amendment,    A  Justice,  having  been  examined,  proved  that  he 

granted  an  appeal  on  the  day  of  the  judgment,  and  delivered  a  draft  of 
an  appeal  bond  to  the  appellant  on  that  day  and  of  that  date,  which  de- 
fendant afterwards  delivered  to  him  executed,  not  on  the  day  it  Ixire 
date,  but  after  the  expiration  of  the  two  days  allowed  by  law  for  appeal. 
Appellant  moved  to  allow  the  Justice  to  amend,  so  as  to  show  that  he 
did  grant  the  appeal;  this  l>eing  refused,  it  was  lield  to  be  error. 

Cases  cited :      Gilhtrl  v.  Driip-j  3  Head,  463 ;  MAUatei'  v.  ScrieCy  7  Yer., 
277;  BayUy  v.  Hazard,  3  Yer.,  487;  Lawier  v.  Howard,  Meigs,  15. 

Code  cited:  2875,  4132,  4177,  4178. 

Code  construed :  3141. 


FROM    JACKSON. 


John  P.  Murray,  for  plaintiff,  cited  King  v.  Booker, 
1   Heis.,  11;  and   Gilbert  w.  Driver,  3  Head,  463. 
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H.  Denton,  for  defendant. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

In  an  action  of  replevin  before  a  Justice  of  the 
county  of  Jackson,  there  was  judgment  against  the  de- 
fendant, and  the  case  was  taken  by  appeal  into  the  Cir- 
cuit Court.  The  proceedings  before  the  Justice  do  not 
show  that  an  appeal  was  prayed  and  granted;  but  an 
appeal  bond  was  filed,  dated  of  the  day  of  the  judgment 
before  the  Justice.  When  the  case  was  called  in  the 
Circuit  Court,  the  plaintiff  moved  to  dismiss  the  appeal, 
because  the  appeal  bond  was  not,  in  fact,  executed  within 
the  two  first  days  after  the  judgment  was  rendered,  and 
because  it  does  not  otherwise  appear  that  an  appeal  was 
prayed  and  granted.  In  support  of  this  motion,  the 
plaintiff^  introduced  the  Justice  who  rendered  the  judg- 
ment, and  was  permitted  to  prove,  over  the  defendant's 
objection,  that  the  appeal  was  prayed  and  granted  on 
the  day  of  the  trial,  Monday,  the  26th  of  October,  1868; 
and  he  gave  him,  the  defendant,  the  form  of  the  appeal 
bond,  which  the  defendant  brought  back  executed,  and 
delivered  to  him  on  the  Saturday  following.  The  de- 
fendant asked  leave  of  the  Court  to  allow  the  Justice 
to  amend  the  pleadings,  so  as  to  show  that  the  appeal 
was  regularly  prayed  and  granted  at  the  proper  time. 
This  motion  the  Court  disallowed,  and  gave  judgment 
dismissing  the  appeal,  and  awarding  a  procedendo  to  the 
Justice. 

The  judgment  of  the  Circuit  Court  was  erroneous. 
The  fact  appears  that  the  appeal  was,  in  fact,  prayed  and 
granted;   and  the   Justice  should  have  been  permitted  to 
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amend  so  as  to  show  the  fact.  It  does  not  aflSrmatively 
appear  that  the  bond  was  not  executed  in  time.  Upon 
the  face  of  the  bond  it  appears  that  it  was  executed  on 
the  day  of  the  rendition  of  the  judgment;  but  the  parol 
proof  shows  that  it  was  not  filed  within  the  time  pre- 
scribed by  law.  The  presumption  of  the  law  would  be, 
that  the  bond  was  executed  on  the  day  it  purports  to 
be;  and  the  fact  appears  that  it  was  actually  accepted  and 
filed  by  the  Justice.  We  think  this  practice  is  rather 
technical  to  be  applied  to  the  proceedings  before  Justices. 
This  very  question,  whether,  after  the  appeal  is  prayed 
and  granted,  the  Justice  might  allow  the  bond  to  be 
given  after  the  two  days  allowed  for  appealing  had 
elapsed,  was  reserved  by  Judge  McKinney  in  Giibert  v. 
Ih^veVy  3  Head,  463;  and  the  intimation  is,  that  it  might 
be  done.  We  are  unaware,  however,  of  any  definite  ad- 
judication upon  the  question.  The  most  liberal  intend- 
ment is  allowed,  and  indeed  prescribed  by  our  law,  in 
favor  of  the  regularity  of  all  proceedings  before  Justices. 
A  substantial  compliance  with  the  requirements  of  the 
law  is  sufficient  to  render  the  proceedings  before  this  tri- 
bunal valid  for  all  purposes,  so  far  as  the  parties  liti- 
gant are  concerned,  and  all  persons  claiming  under  them: 
Code,  4132.  The  Code  provides,  in  emphatic  terms, 
that  no  civil  case  originating  before  a  Justice,  and  car- 
ried to  a  higher  court,  shall  be  dismissed  by  such  court 
for  any  formality  whatever,  but  shall  be  tried  on  its 
merits,  and  the  court  shall  allow  all  amendments  neces- 
sary to  reach  the  merits:  Code,  4177.  The  important 
inquiry  is,  was  an  appeal  prayed  and  granted?  The 
bond   returned   to   the  Circuit   Court    with   the  papers   is 
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prima  facie  evidence  that  an  appeal  was  prayed  and 
granted;  but  this  presumption  may  be  rebutted  by  proof 
that  an  appeal  was  not  prayed  and  obtained  within  the 
time  allowed  by  law:  Sec.  4178.  It  has  often  been 
held  by  this  Court,  that  an  appeal  prayed  and  granted 
after  the  two  days,  would  be  dismissed;  that,  after  the 
expiration  of  the  two  days,  the  Justice  has  no  jurisdiction 
to  grant  an  appeal.  But  we  apprehend  it  has  never  been 
determined,  in  reference  to  proceedings  before  a  Justice, 
that  when  the  appeal  was  really  prayed  and  granted 
within  the  time,  it  would  be  fatal  to  the  appeal  if  the 
bond  happened  to  be  executed  afterwards.  The  Code  re- 
quires the  Circuit  Court,  in  appeals  from  Justices,  to  sup- 
ply any  defect  in  the  proceedings  of  the  inferior  jurisdic- 
tion, as  though  the  suit  had  been  commenced  in  the 
Circuit  Court:  Sec.  2875.  This  would  unquestionably 
authorize  the  Court,  when  it  appeared  that  the  appeal  had 
been  prayed  and  granted  within  the  time,  if  the  bond 
was  informal  or  irregular,  to  have  the  same  amended  and 
perfected,  rather  than  dismiss  the  appeal.  It  is  true  that 
it  IS  provided,  that  before  the  appeal  is  granted,  the  per- 
son appealing  shall  give  bond,  with  good  security,  for 
the  prosecution  of  the  appeal:  Sec.  3141.  But  this  pro- 
vision is  directory  to  the  Justice,  and  does  not  deprive 
him  of  the  right  to  exercise  a  sound  discretion  in  the 
matter.  A  substantial  compliance  is  all  that  is  necessary. 
Many  cases  might  occur  where,  aft;er  appeal  prayed,  the 
absence  of  the  security  might  demand  an  indulgence  of  a 
few  days  in  executing  the  bond.  In  such  a  case,  it 
would  be  a  harsh  rule  that,  after  appeal  prayed,  it 
should  be  defeated   by  a  technical  observance  of   the  let- 
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ter  of  the  law.  We  know  that,  in  appeals  from  the 
Chancery  Courts  to  this  Court,  which  are  required  to  be 
granted  upon  bond  and  security,  during  term  time,  it  is 
the  common  practice  to  allow  the  bonds  to  be  executed 
after  the  adjournment  of  the  court.  We  are  not  dis- 
posed to  prescribe  a  harsher  rule  to  these  domestic  tribu- 
nals, whose  irregularities  of  proceeding  the  law  regards 
with  the  utmost  indulgence.  The  sole  object  of  the  ap- 
peal bond  is  to  secure  the  successful  party  in  his  debt 
or  his  costs,  or  both,  as  the  case  may  be.  It  has  this 
virtue,  if  it  be  a  good  common  law  bond,  whether  it  be 
taken  in  exact  conformity  to  the  statute  or  not.  Before 
the  liberal  provisions  of  the  Code,  it  was  held  that  an 
appeal  bond  executed  after  the  time  for  appeal  had 
elapsed,  was  a  nullity:  McAlister  v.  Scrice,  7  Yer.,  277; 
BayUy  v.  Hazard,  3  Yer.,  487.  But  these  decisions 
have  reference  to  proceedings  in  the  old  County  Court. 
As  we  liave  already  observed,  the  practice  of  permitting 
bonds  to  be  executed  for  appeals  from  courts  of  record, 
out  of  term  time,  has  long  been  sanctioned  by  this  Court; 
and  we  are  not  permitted  to  ignore  the  liberal  provi- 
sions of  our  statutes,  when  a  like  rule  is  sought  to  be 
applied  to  the  proceedings  before  a  Justice.  The  Court, 
in  this  case,  should  have  permitted  the  Justice  to  amend, 
that  it  might  be  shown  timt  the  appeal  was  prayed  and 
granted:  Ixiwler  v.  Howard,  Megis'  Rep.,  15.  This  fact 
appearing,  the  bond,  accepted  and  filed  after  the  appeal 
was  granted,  was  not  fatal  to  the  appeal.  If  defective 
or  irregular,  the  proper  practice  would  have  been  to 
have  amended  or  perfected  it:  Code,  2875.  While  it 
is  safest  and  best  for  the  Justice  in  all  cases  to  conform 
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to  the  exact  requirements  of  the  statute,  yet  a  substantial 
compliancy  is  all  that  the  law  demands  of  him.  We 
hold,  therefore,  that  when  it  appears  that  an  appeal  was 
prayed  and  granted  from  the  judgment  of  a  Justice  of 
of  the  Peace,  within  the  time  prescribed  by  law,  the 
mere  fact  that  the  appeal  bond  was  executed  afterward, 
if  accepted  and  filed  by  the  Justice,  will  not  vitiate  the 
appeal. 

The  judgment    is    reversed,  and   the   cause    remanded 
for  trial  upon  its  merits. 


W.  B.  Andrews  v,  Henry  Page  et  al.^ 

Appeal.  In  forma  'pauperis.  Time  to  take  oath.  Time  beyond  the  term 
may  be  allowed  by  the  Chancery  Court,  to  an  appellant,  to  take  the 
oath  of  a  pauper,  upon  an  appeal  prayed  and  granted  to  the  Supreme 
Court. 

Capes  cited:  Phillips  v.  RucUCy  1  Yer.,  121;  Herd  v.  Dcir,  9  Hum.,  365; 
Barber  v.  Denmngy  4  Sneed,  267;  McPhairidge  v.  Grcgg^  A  Cold.,  326; 
McAlister  v.  Scricey  7  Yer.,  278;  Morris  v.  Smithy  11  Hum.,  13o;  Dorw 
V.  Dyer,  5  Sneed,  680;  While  v.  Hendcrsony  1  Heifi.  Dig.,  152;  Brown  v. 
Browjiy  lb.;  Tedder  v.  Odumy  ante,  50;  OiUe»pie  v.  Goddardj  1  Heis., 
777. 

Statutes  cited:  1821,  c.  22,  s.  2;  1807,  c  19;  11  Hen.,  7,  c.  12. 

Code  cited :  313,  3161,  3194,  3195,  4516,  4793. 


MOTION   TO   DISMISS   APPEAL. 


J.  B.  LusTEii,  for  the  motion,  cited  Hale  v.  Pamileyy 
MS.,   Heis.   Dig.,   — ;    Morris  v.   Smithy   11   Hum.,   135; 

'See  S.  C,  decided  on  merits,  3  Heb. — February  18,  1871. 


L.. 


JANUARY  28,  1871.  635 

W.  B.  Andrews  t.  Henry  Page  et  ai. 

White  V.  Henda-soii,  1  Heis.  Dig.,    152;  Brown  v.  Borvm^ 
lb.;  Davis  v.   DyeVy  5  Sneed,  679. 

S.  M.  FiTE,  against  the  motion,  cited  Code,  3180, 
3192,  3194;  Dudl^  v.  Balch,  4  Hay.,  193;  Brumley  v. 
Haxjworth,  3  Yer.,  421;  Phillips  v.  Rudle,  1  Yen,  121; 
Act  of  Henry  VII;  1821,  e.  21;  Davis  v.  DycVy  5  Sneed, 
679;  11  Hum.,  133;  2  Sneed,  711;  1  Sneed,  42;  Tedder 
V.  Odum,  ante,  50;  Code,  2864,  2867,  3477.  Proposed  to 
give  bond  now,  and  cited  3forris  v.  Smith,  11  Hum.,  135. 
Insisted  that  the  motion  came  too  late:  Gillespie  v.  God- 
dard,  1  Heis.,  777;  Tedder  v.  Odiim,  ante,  50;  Hodge  v. 
Dillon,  Cooke,  279;  Nance  v.  -fficJb,  1  Head,  624;  Code, 
4514. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

In  this  cause,  tried  and  determined  in  the  Chancery 
Court  at  Carthage,  at  a  special  term,  held  on  the  fourth 
Monday  in  October,  1868,  Dilly  Page,  a  colored  woman, 
prayed  an  appeal  to  this  Court,  which  was  granted,  upon 
condition  that  she  give  bond  according  to  law,  or  take 
the  oath  prescribed  for  poor  persons,  on  or  before  the 
15th  day  of  November  next  ensuing.  On  the  12th  day 
of  November  thereafter,  she  appeared  before  the  Deputy 
Clerk  and  Master  of  said  Court,  and  took  the  pauper 
oath,  and  the  transcript  of  the  record  in  said  cause  was 
filed  in  this  Court  on  the  16th  day  of  November  there- 
after. Now,  at  the  December  Term,  1870,  of  this  Court, 
the  complainant  moves  to  strike  the  cause  from  the  docket, 
because  said  pauper  oath  was  taken  out  of  term  time, 
and  before  the  Deputy  Clerk  and  Master. 
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The  question  whether  this  Court  can  entertain  a  cause 
brought  here  by  appeal  in  forrna  paupons,  when  the  oath 
is  taken  out  of  term  tjme,  is  not  free  from  diiBculty,  on 
account  of  the  obscurity  with  which  conflicting  decisions 
have  invested  it. 

It  is  upon  no  specific  statute  of  our  own,  but  upon 
the  construction,  by  the  English  Courts,  of  the  statute  of 
11  Hen.,  7,  c.  12,  which  has  been  adopted  here  and  ap- 
plied to  our  own  State,  that  appeals  in  forma  pauperis 
are  granted  at  all.  Phillips  v.  Rudlcy  1  Yer.,  121;  Herd 
V.   Deio,  9   Hum.,  366. 

In  the  first  case  cited,  the  Circuit  Court  had  per- 
mitted the  defendant  to  take  the  oath  prescribed  by  the 
Act  of  1821,  c.  22,  s.  2,  that  he  was  not  able  to  bear 
the  expenses  of  the  law  suit  he  was  about  to  carry  up 
to  the  Supreme  Court,  and  that  he  was  justly  entitled 
to  the  relief  against  the  judgment.  It  was  contended 
that  the  Act  of  1821,  c.  22,  only  applied  to  plaintiffs  be- 
ginning a  suit  by  original  writ,  but,  at  furthest,  w^ould 
only  excuse  the  giving  of  a  prosecution  bond  for  costs 
under  the  Act  of  1807,  c.  19,  ss.  1  and  2,  and  that  the 
same  would  not  extend  to  the  suing  out  of  writs  of  error, 
which  required  security  before  being  granted.  In  that 
case  it  was  said  by  Judge  Whyte,  that  the  statute  of  11 
Hen.,  7,  c.  12,  was  more  copious  in  expression  than 
ours,  but  not  more  comprehensive  in  its  scope  and  effect. 
It  was  enacted  for  the  reasons  stated  in  the  preamble, 
that  the  King  willeth  and  intendeth  indifferent  justice  to 
be  administered,  according  to  his  common  laws,  to  the 
poor  as  to  the  rich.  Upon  the  construction  of  that 
statute,  the  Lord  Chancellor  pronounced  it  a  very  singu- 
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lar  proposition  that  a  pauper  could  not  apjpeal.  He  could 
not  see  why,  because  a  party  was  poor,  the  Court  could 
not  set  itself  right.  Bland  v.  ^mb,  2  Jac.  &  Walk., 
402. 

It  cannot  be  denied  that  the  rigor  of  judicial  ruling  in 
this  State,  upon  this  subject,  has,  in  many  cases,  amount- 
ed to  a  denial  of  public  justice  to  the  poor.  A  litigant, 
who  honestly  believes  he  has  merits  in  his  cause,  wishes 
to  have  his  rights  adjudicated  in  a  court  of  last  resort. 
He  is  told  that  he  must  give  bond  and  security  for  the 
costs,  and  often  for  the  amount  of  the  judgment  itself, 
before  he  can  be  allowed  that  privilege,  or  he  must  take 
the  oath  prescribed  for  the  poor.  With  a  natural  repug- 
nance to  the  latter  alternative,  he  asks  time  to  counsel 
with  his  neighbors,  and  try  to  produce  the  required  bond. 
The  Court  graciously  gives  him  time  to  give  the  bond  or 
take  the  oath,  and  designates  a  day  in  vacation  for  that 
purpose.  He  finds  that  he  can  not  give  the  required 
bond,  and  is  obliged  to  take  the  pauper  oath.  He  pur- 
sues the  course  the  Court  itself  has  prescribed  for  him, 
and  goes  before  the  Clerk  in  vacation,  and  takes  the  oath. 
The  affidavit  is  made  a  part  of  the  record,  and  when 
presented  here,  his  cause  is  summarily  dismissed,  because 
his  affidavit  was  made  before  the  Clerk,  out  of  term  time. 
It  seems  to  us  that  such  a  practice  works  an  inexcusable 
hardship,  and  is  one  of  those  reproaches  upon  the  law 
which  courts  of  justice  should  make  haste  to  correct. 
And,  iu  the  absence  of  any  positive  statute  upon  the 
subject,  we  are  led  to  inquire  whether  such  a  harsh  de- 
cision can  fairly  be  deduced  from  the  principles  of  the 
common  law.      It  may  be  conceded  that  the  granting  of 
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an  appeal,  and  the  taking  of  a  bond,  or  the  administra- 
tion of  the  oath  in  forma  pauperis j  is  a  judicial  act,  but 
yet  the  Court  has  no  ^discretion  whether  to  grant  or  re- 
fuse an  appeal  from  its  final  judgments,  upon  conformity 
by  the  appellant  to  the  conditions  prescribed  by  law. 
But  the  object  of  the  law,  this  Court  has  said,  as  to 
actions  in  forma  paupei-is^  was  to  place  the  weak  on  a 
level  with  the  strong,  in  a  contest  for  their  rights  in  the 
courts  of  justice.     Barber  v.  Denning,  4  Sneed,  267. 

It  has  constantly  been  the  practice  of  this  Court  to 
entertain  appeals,  upon  bonds  given  before  the  Clerk  and 
Master,  and  out  of  term  time,  under  the  orders  of  the 
Court.  This  practice  has  been  reprehended.  But  it  is 
said  to  have  been  too  long  sanctioned  by  usage  to  be 
changed  now,  and  it  can  not  be  extended  by  judicial 
construction  to  embrace  appeals  prosecuted  under  the  poor 
laws.  McPhatridge  et  al.  v.  Gh^egg  et  al.,  4  Cold.,  326. 
This  discrimination  is  unsatisfactory,  and  if  the  object  of 
the  law  be  "to  place  the  weak  on  a  level  with  the  strong 
in  a  contest  for  their  rights,"  we  are  led  to  demand  a 
reason  for  it.  Upon  what  principle  is  it  that  an  appeal 
can  be  entertained  here  upon  a  bond  taken  under  the  or- 
ders of  the  Court,  out  of  term  time?  Because  it  is  a 
quojHi  judicial  act,  done  under  the  order  and  sanction  of 
the  Court.  Is  not  the  oath  in  forma  pauperis,  taken  by 
the  Clerk  and  Master  out  of  term  time,  and  under  the^ 
sanction  and  orders  of  the  Court,  just  as  much  a  judicial 
act  as  the  other?  This  certainly  seems  a  distinction  with- 
out a  difference*.  The  Clerk  and  Master,  as  the  agent  of 
the  Court,  is  presumed,  in  taking  the  bond,  to  know  what 
he  is  doing,   and   knows  that  a  good   bond   is   required. 
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He  is  presumed  to  know,  also,  the  effect  of  the  oath  in 
forma  pauperis;  and  in  either  ease,  he  has  a  direct  per- 
sonal interest  in  seeing  to  it  that  .the  law  be  not  abused. 
If  the  oath  be  false,  there  is  a  remedy  for  the  party 
injured.  This,  say  the  Court,  and  the  criminal  respon- 
sibility which  the  party  incurs  by  falsely  taking  the  pau- 
per oath,  was  deemed  a  sufficient  security  against  the 
abuse  of  the  law.  Morris  v.  Smithy  11  Hum.,  135.  An 
indictment  for  perjury  may  be  predicated  upon  such  an 
oath  falsely  and  corruptly  taken.  Any  person  who  will- 
fully and  corruptly  swears  or  affirms  falsely,  in  any  ma- 
terial matter,  upon  any  oath  or  affirmation  required  or 
aiUhorized  by  law,  is  guilty  of  perjury.     Code,  4793. 

A  proceeding  before  one  in  any  way  entrusted  with 
the  administration  of  justice,  in  respect  of  any  matter 
regularly  before  him,  is  considered  judicial  for  this  pur- 
pose, 2  Russ.  on  Cr.,  518;  Hawk.  P.  C,  c.  69,  s.  3;  3 
Yeates  (Penn.,)  414;  9  Pet,  238;  2  Bouv.  L.  D.,  324. 
There  are  many  acts  which  Clerks  and  Afasters  are  re- 
quired to  do  out  of  Court,  which  are  not  less  judicial 
proceedings  because  they  are  done  out  of  term  time. 
Their  duties  in  such  matters  are  partly  ministerial,  and 
partly  judicial;  and  when  done  by  express  orders  of  the 
Court,  they  are  presumed  to  have  been  done  in  presence 
of  the  Court.  McAMer  v.  Scrice,  7  Yer.,  278.  Thus, 
in  the  issuance  of  divers  writs  known  to  the  law,  upon 
the  fiat  of  a  Judge,  their  official  acts  out  of  term  time 
are  judicial  proceedings,  and  when  attested  and  filed,  they 
are  invested  with  the  verity  of  records.  They  may  take 
depositions  and  accounts;  they  issue  injunctions  and  writs 
of  supersedeas  out  of  term  time,  in  forma  pauperis^  upon 
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the  order  of  a  Judge  dispensing  with  security,  Code,  313; 
they  administer  oaths  in  and  out  of  term  time,  in  all  cases 
in  which  the  authority  to  do  so,  in  the  particular  case,  is 
not  vested  in  some  other  oflBcer,  Code,  4050,  and  the  Dep- 
uty has  all  the  power  of  the  Clerk.  Code,  4050.  When 
they  take  and  file  a  bond  for  the  prosecution  of  an  appeal, 
it  becomes  a  part  of  the  record  in  the  appellate  court, 
on  which  judgment  may  be  recovered  at  any  time  against 
the  appellant  and  his  sureties,  without  notice.  Code,  3161. 
And  so  in  administering  the  oath  m  foi^ma  pauperis,  the 
affidavit  becomes  a  part  of  the  record,  and  if  not  trans- 
cribed into  the  record,  it  is  fatal. 

If  the  person  appealing  in  such  form,  fail  to  prosecute 
his  suit  successfuUj',  the  Court  is  not  precluded  from  ren- 
dering a  judgment  against  him  for  costs.  Code,  3195,  and 
by  a  fair  construction  of  tlie  statute,  if  it  be  made  to 
appear  in  this  Court  that  the  affidavit  is  not  true,  the 
cause  may  be  dismissed.  Code,  3194.  The  spirit  of  our 
legislation,  of  late  years,  has  been  to  break  down  the 
hedges  of  technical  rule,  and  deal  with  substance.  The 
paramount  duty  of  the  Court  is,  to  strike  the  balance  be- 
tween the  parties  upon  the  merits  of  the  controversy. 
"No  judgment,  decision  or  decree  of  the  inferior  Court 
can  be  reversed  here,"  unless  for  errors  which  affect  the 
merits  of  the  judgment,  decision  or  decree  complaine<l  of. 
Code,  4516.  And  this  Court  is  required,  in  all  cases 
where,  in  its  opinion,  complete  justice  can  not  be  had, 
by  reason  of  some  defect  in  the  record,  want  of  proper 
parties,  or  oversight  without  culpable  negligence  to  re- 
mand the  cause  to  the  court  below  for  further  proceed- 
ings, with  proper  directions  to  effectuate  the  object  of  order. 
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and  upon  such  terms  as  may  be  deemed  right.  Code^  3170. 
These  provisions  are  very  broad  and  comprehensive.  They 
sufficiently  indicate  the  spirit  of  our  legislation,  and 
admonish  the  courts  that  the  day  for  determining  the 
rights  of  the  citizen  by  the  quillets  of  legal  legerdemain 
has  passed  away. 

The  only  question  really  before  the  Court,  in  the  case 
of  Davis  V.  Dyer,  5  Sneed,  680,  was,  whether  the  oath 
in  forma  pauperis,  upon  appeal  from  the  Circuit  Court  to 
this  Court  could  be  taken  before  a  Justice  of  the  Peace. 
It  was  very  correctly  held  that  it  could  not.  In  that 
case,  it  is  stated  to  be  the  doctrine  of  the  Court,  that  the 
oath  must  be  taken  in  court.  A  very  liberal  rule,  how- 
ever, was  announced  in  the  case  of  Morris  v.  Smith,  11 
Hum.,  135.  If  any  person,  say  the  Court,  shall  appear 
before  the  Clerk  of  a  Court,  and  make  the  affidavit  pre- 
scribed by  the  Act  of  1821,  c.  22,  authorizing  poor  persons 
to  begin  suits,  or  prosecute  writs  of  error,  without  security, 
such  Clerk  is  bound  to  issue  the  writ,  and  has  no  discre- 
tion to  refuse  to  allow  it.  If  the  affidavit  be  insufficient, 
its  defects  may  be  supplied,  or  if  untrue,  the  party  may 
give  security  for  the  prosecution  of  the  suit  or  appeal. 
This  Court  has  uniformly  held,  that,  where  an  insufficient 
bond  for  appeal  or  writ  of  error  has  been  taken,  it  may 
be  amended,  and  the  proper  bond  given.  The  pauperis 
oath  is  substituted  in  the  place  of  the  bond  and  security, 
and  when  untrue  or  defective,  may  be  amended  or  sup- 
plied, as  in  case  of  an  insufficient  bond.  11  Hum.,  13&. 
In  the  case  of  WkHe  v.  Henderson,  where  time  had  been 
allowed,  upon  appeal,  to  take  the  pauper  oath  out  of  term 

time,  this  Court,  upon  a  motion  to  dismiss,  allowed  the 
41 
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party  time  to  give  security,  or  take  the  oath  in  this  Court. 
1  Heis.  Dig.,  152.  And  it  was  held  in  Brown  v.  Brown, 
that  a  motion  to  dismiss,  because  time  was  given  below 
to  take  the  pauper  oath,  must  be  made  before  the  cause 
is  reached  or  any  step  taken,  as  an  order  for  an  account; 
but  a  continuance  by  consent  was  not  such  a  step  as  to 
preclude  the  motion.  Whiie  v.  Henderson,  1  Heis.  Dig., 
152. 

We  have  recently  held  that  even  where  the  appeal 
bond  is  given  after  the  time  allowed  by  the  Court,  a 
motion  to  dismiss  at  the  fourth  term  after  the  record 
is  filed,  comes  too  late.  Tedder  v.  Odum?-  And  in 
the  case  of  OiUespie  v.  Ooddard,  it  was  held  that 
irregularities  in  bringicg  up  cases  on  appeal  were  waived, 
unless  the  motion  to  dismiss  was  made  at  the  first  terra 
after  notice  of  the  filing  of  the  transcript.  1  Heis.,  777. 
And  we  have  held,  at  the  present  term,  that  an  appeal 
taken  to  this  Court,  upon  a  pauper  oath,  taken  before  the 
Clerk  below,  out  of  term  time,  and  at  a  time  unauthor- 
ized by  the  order  of  the  Court,  was  a  nullity.  We  ad- 
here to  the  latter  ruling,  because  the  Clerk  had  no  author- 
ity of  law,  in  case  of  appeal,  to  take  such  affidavit. 
The  difference  between  that  case  and  this  is,  that  in  this 
case  the  Clerk,  in  taking  the  affidavit,  acted  under  the 
express  authority  of  the  Court. 

We  are  unable  to  reconcile  the  doctrine  of  some  of  our 
cases  upon  this  subject  with  sound  principle.  We  can 
not  see  a  substantial  reason  for  discriminating  in  favor  of 
that  class  of  our  citizens  who  have  wealth  and  ability  to 

» Anu,  p.  50. 
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bring  their  causes  here  upon  appeal  bond,  3.nd  ^gainst 
another  class,  who,  from  poverty  and  misforttlne,  are  un- 
able  to  do  so.  If  the  rich  man  is  to  be  allowed  time 
out  of  term  time  to  bring  up  his  cause  in  his  way,  why 
not  vouchsafe  to  the  poor  man  the  like  privilege? 

Upon  a  review  of  all  the  authorities,  and  the  liberal 
provisions  of  our  statutes  prescribing  a  practice  for  this 
Court,  and  allowing  this  Court  to  prescribe  its  own  rules 
of  practice,  we  hold,  that,  upon  appeal  in  forma  pauperis 
from  the  Chancery  Court  to  this  Court,  the  oath  may  be 
taken  before  the  Clerk  out  of  term  time;  provided,  it 
appears  of  record  that  such  oath  was  taken  under  the 
express  order  or  decree  of  such  Chancery  Court;  that 
such  action  by  the  Clerk  and  Master,  under  the  sanction 
and  direction  of  the  Court,  is  a  judicial  proceeding,  in 
the  sense  of  the  law. 

There  are  other  questions  presented  in  the  argument 
of  this  motion,  but  we  rest  its  decision  upon  the  main 
question  discussed  in  this  opinion,  as  it  has  come  now  to 
be  one  of  great  public  importance. 

The  motion  is  disallowed. 
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A.  W.  Williams  v.  Thomas  Cosby,  Ei^r. 

Costs.  Suceessfvl  party.  Diseretion  as  to  costs,  A  plaiotiff,  obtaining  a 
judgment  for  less  than  he  claimed  before  a  Justice  of  the  Peace,  to<^ 
the  case  by  certiorari  to  the  Circuit  Court,  whei'e  the  judgment  of  the 
Justice  was  affirmed.  Held,  that  he  was  not  entitled  to  recoyer  the 
costs  of  the  certiorari. 

Code  construed:   3197,  3219,  3220. 


FBOM    SMITH. 


Appeal  from  the  judgment  of  the  Circuit  Court,  A. 
McClain,  J.,  presiding. 

S.  M.  FiTE,  for  defendant,  cited  the  Code,  3220. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  only  question  in  this  case  is,  whether  the  Circuit 
Judge  erred  in  adjudging  the  costs  of  the  Circuit  Court 
against  the  plaintiff.  He  had  sued  the  defendant  before 
a  magistrate,  claiming  $85,  on  an  account.  The  Justice 
gave  a  judgment  in  his  favor  for  one  dollar.  This  judg- 
ment he  brought  by  certiorari  to  the  Circuit  Court,  where, 
under  a  proper  charge,  the  jury  affirmed  the  judgment 
of  the  Justice  of  the  Peace.  Upon  this  judgment  the 
Circuit  Judge  adjudged  the  costs  of  the  Circuit  Court 
against  him.     He  then  appealed  to  this  Court. 

The  question  is,  whether  the  plaintiff  was  successful, 
in  the  meaning  of  the  law,  in  his  suit  in  the  Circuit 
Court.  He  had  succeeded,  before  the  Justice  of  the 
Peace,  in  getting  a  judgment  for  one  dollar,  but  he  was 
dissatisfied  with  the  judgment,  and  took  the  case  to  the  Cir- 
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cait  Courts  for  the  purpose  of  having  a  trial  de  novo, 
and  of  reversing  the  jadgment  below,  or  of  obtaining  a 
judgment  for  a  larger  amount. 

By  the  Code,  3197,  "the  successful  party  in  all  civil 
actions,  is  entitled  to  full  costs,  unless  otherwise  directed 
by  law,  for  which  judgment  nhall  be  rendered."  By  sec- 
tion 3219:  "The  law  of  costs  shall  be  construed  remedi- 
ally,  and  not  as  the  penal  law/'  By  section  3220:  "And 
if  any  case  shall  occur  not  directly,  or,  by  fair  implica- 
tion, embraced  in  the  express  provisions  of  the  law,  the 
Court  may  make  such  disposition  of  the  costs  as,  in  its 
sound  discretion,  may  seem  right.'' 

As  a  general  rule,  the  party  is  regarded  as  successful 
who  sues  and  obtains  a  judgment.  But  this  rule  is  not 
of  universal  application.  There  are  several  statutory  ex- 
ceptions, as  in  the  cases  in  which  parties  recover  no  more 
costs  than  damages.  In  those  cases,  although  the  plaintiff 
obtains  a  judgment,  yet  he  is  not  successful,  in  the  mean- 
ing of  the  law,  and  hence  he  is  not  entitled  to  full  costs. 
Then  the  statute  contemplates  cases  which  are  not  ex- 
pressly embraced  in  the  general  rule,  and  in  such  cases 
the  Court  may  exercise  a  sound  discretion,  adjudging  the 
costs  remedially. 

In  the  case  before  us,  the  plaintiff  sued  before  the 
Justice  of  the  Peace  for  eighty-five  dollars,  but  he  recov- 
ered only  one  dollar;  yet  he  obtained  a  judgment,  and 
was,  therefore,  successful,  and  entitled  to  costs  before  the 
Justice  of  the  Peace.  But  he  was  not  satisfied  with  his 
success.  He  determined  not  to  accept  and  abide  by  the 
dollar  judgment.  He  obtained  a  certiorari,  which  was  tan- 
tamount to  a  new  suit  for  eighty-five  dollars.    In  this  sec- 
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ond  suit  he  failed  to  obtain  a  judgment  for  any  more  than 
the  dollar^  which  he  had  rejected.  He  obtained  an  affirm- 
ance of  his  dollar  judgment.  He  &iied  to  have  the  Jus- 
tice's judgment  reversed.  That  was  the  object  of  his 
proceeding  In  this  he  was  not  successful.  This  makes  a 
case  for  the  exercise  of  the  sound  discretion  of  the  pre- 
siding Judge.  It  does  not  &11  expressly^  or  by  neces- 
sary implication^  within  the  general  rule.  We  can  not 
say  that  the  Judge  exercised  this  discretion  unw*isely.  We, 
therefore,   affirm  the  judgment. 


Dillard  and  Moss^  Adm'rs,  v.  Jared. 

Agency.  Confederate  Notes.  An  agent  to  whom  a  judgment  was  asRigned 
for  collection,  receiving  it  in  Confederate  notes,  and  entering  satis&ction 
on  the  docket,  the  payment  was  held  to  be  good,  in  the  absenoe  of  proof 
that  the  defendant  had  notice  of  the  agency. 


PROM  SMITH. 


Appeal  from  the  Circuit  Court,  A.  McClain,  J., 
presiding. 

S.  M.  FiTE,  for  plaintiff,  cited  Stetoart  v.  Donnelly,  4 
Yer.,  177;  Lytle  v.  Smith,  3  Hum.,  327;  Scruggs  v.  Luster, 
1  Heis.,  154. 

A.  A.  Swope,  for  defendant,  cited  Henley  v.  FranUin 
3  Cold.,  472;  Shurer  v.  Green,  lb.,  426;  Keppel  v.  Peter»- 
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burg,  R,  R.  Co.,  before  C.  J.  Chase,  U.  S.  Circuit  Court 

at  Eichmond ;  Thorington  v.  Smith,  8  Wal.,  ;  Bank  v. 

Massey,  ante,  360. 

NiCHOiJBON,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiffs  recovered  a  judgment  before  a  Justice  of  the 
Peace  in  Smith  county,  in  May,  1860,  against  defendant, 
for  190.74.  In  1861,  Alexander  Dillard  came  from 
Arkansas,  and  claimed  to  be  the  agent  of  Mrs.  Skid- 
more  for  the  collection  of  her  distributive  share  in  the 
estate  of  Wm.  Dillard,  of  which  plaintiffs  were  adminis- 
trators, or  to  be  the  owner  of  said  share  by  purchase. 
The  proof  is  not  satisfactory  in  which  capacity  he  was 
acting.  He  procured  the  plaintiffs  to  transfer  the  judg- 
ment on  the  Justice^s  docket,  for  value  received,  to 
Robert  Traywick.  The  debt  was  collected  by  Traywick 
from  Jared,  the  defendant,  in  Confederate  money,  and  the 
execution  docket  was  by  him  marked  satisfied.  Alexan- 
der Dillard  afterwards  refused  to  receive  the  Confederate 
money  from  Traywick;  and  in  1866  the  Justice,  upon 
scire  facicia,  set  aside  the  entry  of  satisfaction  upon  his 
docket.  From  this  judgment  on  the  scire  facias  Jared 
appealed  to  the  Circuit  Court. 

Upon  the  trial  in  the  Circuit  Court,  the  question 
was  submitted  to  a  jury,  who  found  for  the  defendant. 
The  cause  is  here  by  appeal  taken  by  the  plaintiffs 
below. 

On  the  trial  in  the  Circuit  Court,  Traywick  was  ex- 
amined as  a  witness,  to  prove  declarations  of  Alexander 
Dillard,  as  to  the  collection  of  the  judgment,  and  as  to 
the  employment  of  witness  to  collect  the  money.     Several 
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questions  as  to  the  competency  of  the  declarations  of  Dil- 
lard are  raised;  but  we  deem  them  unimportant,  as  the 
verdict  of  the  jury  is  fully  sustained  by  the  fact  that  the 
judgment  had  been  transferred  on  the  docket  for  value  re- 
ceived, to  Traywick.  This  gave  him  such  a  title  to  the 
judgment  that  he  had  a  right-  to  receive  payment  and  enter 
satisfSeu^ion.  This  was  done,  and  there  is  no  proof  of 
any  fraud  or  collusion  between  Jared  and  Traywiok ;  nor 
does  it  appear  that  Jared  had  any  reason  to  believe  that 
Traywick  was  not,  in  &ct,  fully  authorized  to  receive 
payment*  If  Traywick  had  been  merely  the  agent  of 
Dillard,  without  express  authority  to  exercise  his  discre- 
tion as  to  the  kind  of  money  to  be  received,  a  payment 
in  Confederate  money  by  Jared  would  not  have  released 
him. 

This  is   conclusive  of  the  case^      It  was  a  voluntary 
receiving  of  the  Confederate   money   by  the    assignee  of 
the  judgment,  who  had  a  right  to  receive  the  Confede- 
rate money  and  discharge  Jared,  the  debtor. 

The  judgment  will  be  affirmed. 
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Book  Debts.  Act  of  1866,  e.  10.  The  liniitation  of  two  jean,  within 
which  a  book  debt  must  be  proved,  is  within  the  Act  of  1865,  c.  10,  s.  1, 
and  the  time  waa  extended  by  that  act 

Statute  construed:  1865,  c.  10,  s.  1. 

Code  cited:  3781. 


FBOM  SMITH. 


Appeal  from  the  Circuit  Court,  A.  McClain,  J.,  pre- 
siding. 

A.  A.  SWOPE,  for  the  plaintiff. 

Nicholson,  C,  J.,  delivered  the  opinion  of  the  Court 

James  H.  Vaughn,  as  executor  of  John  C.  Bridge- 
water,  sued.  Elizabeth  Smith  before  a  Justice  of  the 
Peace  of  Smith  county,  on  an  account  for  goods  sold  to 
her  in  1860,  and  down  to  August,  1861.  The  suit  com- 
menced in  May,  1867.  The  Justice  gave  judgment 
against  the  defendant  for  $8,  whereupon  she  appealed  to 
the  Circuit  Court.  Upon  the  trial  in  the  Qrcuit  Court, 
the  plaintiff  offered  to  prove  the  account  of  his  testator, 
by  swearing  according  to  the  book  debt  law.  This  was 
objected  to,  because  it  appeared  on  the  &ce  of  the  ac- 
count that  more  than  two  years  had  elapsed  since  the 
goods  were  delivered.  The  objection  was  sustained,  and 
the  evidence  rejected.  The  plaintiff  having  no  other  evi- 
dence, under  the  ruling  of  the  Court,  the  jury  found 
for  the  defendant,  on  which  judgment  was  given.     From 
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this   judgment    the    plaintiff   appeals    in   error    to    this 
Court. 

The  question  for  determination  in  this  case^  is^  whether 
the  Act  of  1865,  c.  10,  s.  1,  saves  the  bar  of  two  years, 
within  which  plaintiffs,  under  section  3781  of  the  Code, 
are  allowed  to  prove  their  book  debt  accounts  by  their 
own  oaths.  By  that  section,  plaintiffs  may  prove  "the 
sale  and  delivery  of  articles  not  exceeding  seventy-five 
dollars  in  value,  which  were  delivered  within  two  years 
before  the  action  brought.'^  This  was  an  exception  to 
the  general  law,  which  excluded  parties  from  being  wit- 
nesses in  their  own  cases.  But  the  limitation  of  two 
years  from  the  date  of  the  sale  of  the  goods  was  an- 
nexed to  the  exercise  of  this  right.  It  was  not  only 
an  act  prescribing  the  character  of  evidence  by  which  ac- 
counts for  goods,  wares  and  merchandise  sold,  could  be 
proven  and  recovered,  but  it  was  an  act  of  limitation 
prescribing  the  time  in  which  suits  must  be  brought  on 
such  accounts,  in  order  that  the  same  might  be  estab- 
lished  by  such  evidence. 

By  the  Act  of  1865,  c.  10,  s.  1,  it  is  provided  that 
"no  statute  of  limitations  shall  be  held  to  operate  from 
and  after  the  6th  of  May,  1861,  to  the  1st  day  of  Jan- 
uary, 1867;  and  from  the  latter  date  the  statutes  of 
limitations  shall  commence  their  operation,  according  to 
existing  laws."  Then  follows  this  additional  provision: 
"And  the  time  between  the  6th  day  of  May,  1861,  and 
the  1st  day  of  January,  1867,  shall  not  be  computed; 
nor  shall  any  writ  of  error  be  refused  or  barred  in  any 
suit  decided  since  the  6th  day  of  May,  1861,  or  within 
one   year    immediately  prior   to   that  date,   by  reason   of 
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lapse  of  time/'  The  suspension  of  the  operation  of  all 
statutes  of  limitations  from  the  6th  of  May^  1861,  to 
the  Ist  of  January,  1867,  is  clearly  and  unequivocally 
expressed  in  the  first  clause  of  the  section.  Language 
could  not  make  the  intention  of  the  Legislature  more 
distinct  and  apparent  than  that  used;  yet  this  clause  is 
followed  by  another,  which  either  means  to  express  iden- 
tically the  same  intention,  or  it  was  intended  to  add  to 
the  breadth  of  the  first  clause:  ^'And  the  time  between 
the  6th  day  of  May,  1861,  and  the  1st  day  of  January, 
1867,  shall  not  be  computed."  How,  shall  not  be  com- 
puted? In  fixing  the  operation  of  the  statutes  of  lim- 
itation? The  previous  clause  had  fixed  the  operation 
of  the  statutes  of  limitations  between  the  two  periods 
named,  as  clearly  as  language  could  do  it.  Then  why 
repeat  exactly  the  same  idea  in  other  language,  unless 
it  was  intended  to  include  by  the  broader  language  the 
purpose  of  preventing  the  computation  of  the  time  be- 
tween the  two  periods  named,  in  other  statutes  as  well 
as  the  statutes  of  limitation?  It  is  our  duty  to  give  full 
force  to  the  language  employed  by  the  Legislature,  for  the 
purpose  of  effectuating  the  object  intended  to  be  accom- 
plished. A  civil  war  had  prevailed  for  four  years,  during 
which  the  rights  of  persons  and  the  titles  to  property 
might  be  seriously  affected  by  the  lapse  of  the  time 
during  which  rights  could  not  be  asserted  nor  titles  pro- 
tected by  a  resort  to  the  courts  of  justice.  To  prevent 
these  consequences,  it  was  wisely  provided  that  no  statute 
of  limitations  should  operate  from  the  beginning  of  the 
war  until  law  and  order  should  be  iully  restored,  which 
it  was  assumed  would  occur  by  the  Ist  of  January,  1867 ; 
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but^  for  fear  that  the  mere  saspension  of  the  operation  of 
the  statutes  of  limiiation  might  not  prevent  all  the  evil 
consequences  of  the  lapse  of  time,  it  was  further  pro- 
vided that  the  time  from  May  6th^  1861,  to  January 
Ist,  1867,  should  not  be  computed;  meaning  that  this 
lapse  of  time  should  not  be  so  computed  as  to  affect 
such  rights  or  titles  as  might  not  be  protected  and  se- 
cured by  providing  for  the  suspension  of  the  statutes  of 
limitations. 

The  case  now  before  us  falls  directly  within  the  spirit 
and  reason  of  the  language  employed  in  this  section. 
The  goods  sued  for  were  delivered  in  August,  1861.  By 
the  law  as  it  then  stood,  the  plaintiff  had  a  right,  at  any 
time  within  two  years,  to  establish  the  account  by  the 
book  of  his  testator.  But  when  the  war  closed,  and 
the  courts  were  re-opened,  the  two  years  had  expired,  and 
the  right  to  use  the  book  as  evidence  was  lost,  unless  it 
was  saved  by  this  act.  We  think  it  was  so  saved,  and 
that  the  Legislature  employed  the  language  quoted  above 
for  the  purpose  of  preventing  the  loss  of  rights  in  such 

« 

cases,  not  falling  technically  under  any  of  the  statutes  of 
limitation. 

The  Circuit  Judge  erred  in  rgecting  the  evidence. 
The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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Silas  Andebson  v,  J.  M.  Mabebby. 

1.  Evidence.    Secondary,  Admusion  of.    The  admiBsion  of  secondary  evi- 

dence is  B  preliminarr  matter  for  the  Judge.  Jt  may  be  allowed,  upon 
a  reasonable  presumption  that  the  primai'y  evidence  is  lost* 

2.  Same.    Same,    Proqf  to  admit,     CvModiaru    That  a  paper  was  left  b/  a 

party  at  his  home,  when  he  left  home  durtng  the  war;  that  he  is  in- 
formed, and  believes,  that  It  was  destroyed  by  his  wife;  chat  he  has 
made  diligent  search,  and  cannot  find  it;  that  he  is  assui^ed  by  his  wife 
that  she  burned  it,  is  sufficient  evidence  of  loss  or  destmction  to  admit 
secondary  evideooe. 

3.  Same.     WiincK.    Incompetency  for  tuarU  cf  rdigiotu  bdief,    A  witness 

may  be  shown  to  be  incompetent  for  want  of  I'eligious  belief,  either  by 
an  examination  on  voir  diref  or  by  proof  of  his  declarations  on  the  sub- 
ject, at  the  option  of  the  party  seeking  to  exclude  him. 

Cases  cited  and  approved:    Harrel  v.  Tke  State,  1  Head,  125;  Tyree  v. 
Moffneasj  1  Sneed,  276. 


FBOM   JACKSON. 


From  the  Circuit  Court,  A.  McClain,  J.,  presiding. 

J.  W.  McHenby,  R.  a.  Cox  and  A.  W.  DeWitt, 
for  the  plaintiff,  cited,  on  the  admission  of  secondary  evi- 
dence: Vaulx  V.  Merritoeather,  2  Sneed,  683;  Pharis  v. 
Lambert,  1  Sneed,  228;  Hale  v.  Darter,  10  Hum.,  92; 
Tyree  v.  Magneas,  1  Sneed,  276;  1  Greenl.  Ev.,  §  568; 
Ralph  V.  Brown,  3  Watt«  &  Serg.,  396.  On  defect  of 
religious  belief:  1  Greenl.  Ev.,  §  370,  n.  2,  12  ed.;  Com- 
jnonweaUh  v.  Smith,  2  Gray,  616;  1  Swift's  Dig.,  739;  6 
Mason,  19;  4  Am.  Jurist,  79,  n.;  The  Queen's  case,  2  B. 
&  B.,  284. 

A.  A.  SwOPE,  for  defendant,  cited  1  Greenl.  Ev.,  § 
558;  Shortz  v.   TJnigied,  3  Watts  &  Serg.,  45;  WaUeraon 
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V.   Watterson,  1  Head^  1;    1  Head,  125;   State  v.   Cooper, 
2  Tenn.,  96;   1  Swan,  411. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  C^urt. 

Plaintiff  sued  defendant  for  the  value  of  a  mule,  al- 
leged to  have  been  taken  from  him  in  1863,  by  a  squad 
of  guerillas,  of  whom  defendant  was  the  guide  and  pilot; 
and,  also,  for  the  value  of  the  mule,  which  plaintiff  al- 
leges defendant  promised  to  pay. 

Defendant  relies  upon  the  defense  that  he  was  the 
guide  and  pilot  of  the  guerillas  by  coercion  and  force, 
and  that  he  promised  to  pay  for  the  mule  under  fear, 
prwluced  by  threats  of  military  coercion,  made  by  a  brother 
of  plaintiff,  who  had  command  of  a  military  force. 

The  cause  was  tried  by  three  juries,  all  of  which  found 
verdicts  for  the  defendant.  From  the  judgment  rendered 
on  the  last  verdict,  plaintiff  has  appealed  to  this  Court. 

The  charge  of  the  Circuit  Judge  was  unexceptionable, 
and  there  is  suflBcient  evidence  to  sustain  the  verdict,  if 
all  the  evidence  allowed  to  go  to  the  jury  was  legal. 

It  appears  in  proof,  that,  after  the  mule  was  taken 
from  plaintiff,  his  brother,  who  was  in  command  of  a 
military  force  at  Carthage,  wrote  a  letter  or  order,  ad- 
dressed to  defendant,  threatening  him  with  summary  pun- 
ishment, if  he  did  not  pay  to  plaintiff  $125  for  the  mule. 
This  letter  was  handed  to  plaintiff,  and  by  him  conveyed 
to  defendant. 

On  the  trial,  defendant  offered  to  prove  the  contents 
of  the  letter  or  order;  and,  to  lay  grounds  for  so  doing, 
he  made  an  affidavit,  in  which  he  stated  that  ^^  plaintiff 
handed  to  him  an  order,  made  by  F.  M.  Anderson,  who 
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held  some  military  official  position  at  Carthage^  at  the 
time.  Said  order  required  defendant  to  pay  for  the  mule 
in  controversy^  and  was  handed  to  affiant  by  plaintiff^  not 
long  after  the  mule  was  takeq;  but  affiant^  because  he 
was  threatened  in  said  order  with  personal  violence,  if  he 
did  not  pay  for  said  mule,  lefl  home  and  went  out  of  the 
country,  and  left  the  order  at  his  home,  and  the  same 
can  not  now  be  found.  He  is  informed  and  believes  that 
his  wife  destroyed  the  same  in  his  absence.  He  stated, 
further,  that,  since  the  last  term  of  the  Court  he  has  dil- 
igently searched  in  his  house,  among  his  books  and  pa- 
pers, for  the  order  from  Anderson,  and  has  been  unable 
to  find  it,  and  he  verily  believes  the  same  is  destroyed. 
He  has  been  anxious  to  find  the  same;  has  often  talked 
to  his  wife  as  to  the  certainty  of  its  destruction,  and  she 
always  assured  him  she  burned  it  up;  but,  thinking  there 
might  possibly  be  some  mistake  about  the  matter,  he  has, 
as  before  stated,  made  diligent  search,  in  good  faith,  to 
find  the  same,  and  failed.  The  destruction  of  the  paper 
was  without  affiant's  knowledge  or  procurement." 

Whether  secondary  evidence  can  be  received  or  not,  is 
a  preliminary  question,  to  be  determined  by  the  presiding 
Judge.  He  must  determine  from  the  proof,  whether  there 
is  a  reasonable  presumption  that  the  paper  has  been  lost. 
If  there  be  no  ground  of  suspicion  that  the  paper  is  sup- 
pressed, ordinary  diligence  to  produce  it  will  be  deemed 
sufficient;  and  what  is  proper  diligence,  must  depend 
much  upon  the  circumstance's^  of  the  case.  Tyree  v.  Mag^ 
ness,  1  Sneed,  276.  Hence,  before  secondary  evidence  can 
be  admitted  as  to  the  contents  of  a  lost  paper,  the  evi- 
dence, of  the  person  who  was  the  proper  custodian  of  it, 
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as  to  its  loes^  must  be  adduced.  In  this  case,  defendant 
received  the  letter  from  plaintiff^  and,  therefore,  would  be 
the  custodian  of  it.  He  states,  that  when  he  left  the 
country,  on  account  of  the  threat  contained  in  the  letter, 
he  left  it  at  his  house.  He  does  not  say  that  he  left  it 
in  the  custody  of  his  wife,  but  left  it  in  his  own  bouse. 
He  states  that  he  has  searched  diligently  for  it,  and  that 
he  has  been  unable  to  find  it  He  says  his  wife  informed 
him  that  she  destroyed  it.  He  further  states  that  he  was 
anxious  to  find  it,  and  that,  if  destroyed,  it  was  not  done 
with  his  knowledge  or  procurement.  As  it  does  not  ap- 
pear that  defendant's  wife  was  charged  with  the  custody 
of  the  letter,  and  as  we  can  see  no  ground  of  suspicion 
that  the  paper  has  been  suppressed,  we  think  the  Circuit 
Judge  exercised  his  discretion  properly,  in  allowing  the 
contents  of  the  letter  to  be  proven. 

It  is  next  insisted,  that  the  Circuit  Judge  erred  in 
refusing  to  permit  plaintiff  to  introduce  witnesses  to  prove 
that  Drury  Smith,  a  witness  for  defendant,  was  incompe- 
tent, on  account  of  his  disbelieving  in  a  God,  or  in  a 
state  of  future  rewards  and  punishments.  This  objection 
was  made  to  the  competency  of  the  witness  when  he  was 
first  introduced,  at  which  time  plaintiff  offered  to  call 
witnesses  to  prove  his  declarations  as  to  his  want  of  re- 
ligious belief.  The  Court  overruled  this  motion,  and  di- 
rected the  counsel  to  examine  the  witness  touching,  said 
incompetency.  Thereupon  the  counsel  asked  him,  if  he 
had  not  said  to  Lucinda  Smith  and  George  Kinnard,  that 
there  was  no  more  God  or  Devil  than  in  the  palm  of 
his  hand,  which  witness  denied;  and  if  he  believed  in  a 
future  state  of  rewards  and  punishments,  and  if  he  be- 
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lieved  in  a  God.  To  these  last  named  questions,  as  to 
his  belief,  the  record  does  not  show  that  the  witness  made 
any  answer.  Thereupon  plaintiff's  counsel  proposed  to 
call  Lucinda  Smith  and  George  Kinnard,  to  prove  the 
fact  that  witness  had  made  said  statements,  in  order  to 
establish  his  incompetency.  The  Court  overruled  the  mo- 
tion, and  ruled  that  said  witnesses  could  only  be  called 
to  contradict  the  witness,  and  not  with  a  view  of  estab- 
lishing his  incompetency  by  showing  his  disbelief  in  a 
God,  or  future  state  of  rewards  and  punishments;  and 
the  Court  ruled  that  the  plaintiff  must  first  fix  the  time 
and  place.  It  seems,  from  the  record,  that  Lucinda  Smith 
and  George  Kinnard  were  not  examined.  The  Court 
ruled  that  witness,  Drury  Smith,  was  competent,  and  di- 
rected the  counsel  of  defendant  to  examine  him,  which 
was  done,  over  the  objections  of  plaintiff's  counsel. 

This  exact  question  arose  in  the  case  of  Harrel  v.  The 
State,  1  Head,  125.  In  that  case,  after  alluding  to  the 
conflict  in  the  authorities  as  to  the  mode  of  making  proof 
of  the  incompetency  of  a  witness  in  such  cases — whether 
by  examination  of  the  witness  himself,  or  by  proof  of  his 
declarations  to  other  persons —Judge  McKinney  said: 
"We  have  held  recently,  in  a  case  not  reported,  that  the 
party  seeking  to  exclude  a  witness  on  tliis  ground  may 
adopt  either  mode  of  proof;  and  we  adhere  to  this  deter- 
mination, as  the  better  practice.  If  the  witness  really 
disregards  the  obligation  of  an  oath,  it  would  seem  to  be 
neither  safe  nor  consistent  to  resort  to  his  examination. 
If  he  has  voluntarily  avowed  his  disbelief,  we  perceive 
no  reason  why  this  should  not  be  proved  in  the  same 
manner  as  any  other  fact." 


42 
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Upon  this  authority,  which  we  ad^t  as  laying  down 
the  best  rule  of  practice,  the  Circuit  Judge  erred  in  not 
permitting  plaintiff's  counsel  to  call  witnesses  to  prove  the 
declarations  of  Drury  Smith,  as  to  his  disbelief  in  a  God, 
and-  in  a  state  of  future  rewards  and  punishments,  and 
in  requiring  him  to  resort  to  the  examination  of  the  wit- 
ness himself.  The  record  shows  the  evidence  of  Drury 
Smith  to  have  been  material  on  the  issue  before  the  jury. 
For  this  error  the  judgment  is  reversed,  and  the  cause 
remanded  for  another  trial. 


James   W.  Revis  v.   John  Wallace. 

1.  Kecord.       Appeararice.       When  and  for  what  pwpox  dispiUdbU.      In  an 

action  of  treapass  in  which  the  defendant  was  not  served  with  process*, 
his  father  without  authority  made  a  compromise,  which  was  signed  by 
the  plaintiff  alone.  This  was  entered  on  the  minutes :  the  entry  be- 
ginning *'Came  the  parties  by  their  aitorTuay^  and  file  the  following 
agreement."  In  a  suit  brought  before  this  entry  was  made^  by  the  defend- 
ant in  that  suit  against  the  plaintiff  therein,  this  entry  was  offered  to 
show  a  ratification  by  the  present  plaintiff  of  the  agreement;  held,  that 
he  might  show  by  proof  that  it  was  made  in  his  absence,  and  that  he 
had  no  attorney  in  that  case. 

2.  Ratification.     Becoi'd.     Attorney.     A  ratification  of  an  unauthorized 

agreement  is  not  proved  by  the  entry  of  fiuch  agreement  on  the  minutes 
of  a  court  in  a  cause  to  which  it  relates,  in  the  presence  of  the  party's 
attorney. 


FROM    WHITE. 


Error  to  the  Circuit  Court.      W.  W.  Goodpasture, 
J.,  presiding. 
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S,  H.  CoLMS,  for    defendant,  cited    Story  on   Agency, 
§  251  to  254,  256. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  sued  defendant  in  replevin,  in  December, 
1865,  for  a  horse.  The  horse  was  taken  by  the  Sheriff 
and  delivered  to  plaintiff.  The  suit  was  tried  in  1868, 
when  the  jury  found  a  verdict  for  the  defendant,  assess- 
ing his  damages  for  the  detention  of  the  horse  at 
§217.75,  the  value  of  the  horse  at  ?150,  and  the  in- 
terest on  the  value  of  the  horse  at  $25.12,  upon  which 
verdict  judgment  was  rendered.  Upon  the  refusal  of 
the  Court  to  grant  a  new  trial,  plaintiff  tendered  his  bill 
of  exceptions,  and  prosecuted  a  writ  of  error  f  o  this  Court. 

It  appears  from  the  bill  of  exceptions,  that  during 
the  late  war,  plaintiff,  being  an  officer  in  the  Confed- 
erate service,  took  from  defendant  a  horse,  under  military 
orders.  After  the  close  of  the  war,  defendant  commenced 
an  action  in  the  Circuit  Court  of  White  County,  against 
James  Revis  and  J.  Scott,  for  damages  in  the  taking  of 
the  horse.  Plaintiff  being  then  absent  in  Warren  county 
going  to  school,  the  summons  was  not  served  on  him. 
Without  his  knowledge,  his  father,  Toliver  Revis,  com- 
promised the  suit  with  defendant,  entering  into  an  agree- 
ment with  him  to  dismiss  the  suit  against  plaintiff  and 
Scott,  upon  Toliver  Revis^  delivering  to  him  a  horse,  which 
belonged  to  plaintiff,  and  which  had  been  left  by  him 
with  his  father,  to  be  fattened— defendant  agreeing,  also, 
to  deliver  to  Toliver  Revis  a  small  mare,  which  plaintiff 
had  left  with  defendant,  when  the  horse  was  takoi  from 
him.       Defendant  signed  a  written   memorandum   of   the 
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agreement,  and  delivered  it  to  Toliver  Revis,  whereupon 
the  compromise  was  carried  out,  by  the  exchange  of  the 
horse  for  the  mare.  This  agreement  was  made  on  the 
15th  of  September,  1865. 

At  the  May  Terra,  1866,  of  the  Circuit  Court,  and 
after  Revis  had  commenced  his  action  of  replevin,  the 
following   entry  was  made  on  the  minutes,  viz  ; 

"John  Wallace  v,  James  Revis  and  J.  Scott. 

"Came  the  parties  by  their  attorney  and  file  the  fol- 
lowing agreement,  viz :  *  This  memorandum  of  agreement 
made  between  James  W.  Revis  and  Jack  Wallace,  witnes- 
seth,  that  James  W.  Revis  has  this  day  given  to  the  said 
Wallace  a  good  horse  in  the  place  of  one  which  he  pre- 
viously took  from  him  under  military  orders;  the  said 
Wallace  agrees  to  dismiss  a  suit  he  has  brought  in  the  Cir- 
cuit Court  of  White  County,  Tennessee,  for  the  value  of 
said  horse,  previously  taken  from  him  by  the  said  Revis. 
Given  this  15th  day  of  September,  1865.' 

"John  Wallace.'" 

"Then  came  Toliver  Revis  and  assumed  two  dollars  and 
fiftv  cents  of  the  costs,  and  John  Wallace  assumed  the  resi- 
due  of  the  costs.  It  is  therefore  considered  by  the  Court, 
that  the  plaintiff  recover  of  the  said  Toliver  Revis  two  dol- 
lars and  fifty  cents  of  the  costs,  and  that  the  defendant 
recover  of  the  plaintiff  the  remainder  of  the  costs,  and 
that  execution  issue." 

Plaintiff  objected  to  the  introduction  of  this  record,  and 
moved  to  set  it  aside  by  proving  that  he  never  consented, 
either  by  himself  or  attorney,  to  said  order,  and  that  he 
never  had  any  attorney  in  said  cause;  but  the  Court  rejected 
the  proposed  motion  and  evidence,  and  overruled  plaintiff's 
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objection  to  the  reading  of  the  record,  when  the  same  was 
read.  The  horse  was  proved  to  be  worth  from  $125  to 
$175,  and  his  use  from  25  to  50  cents  a  day.  When 
plaintiff  was  informed  by  his  father  of  the  arrangement  he 
had  made  with  defendant,  he  repudiated  it  and  determined 
to  reclaim  his  horse.  For  that  purpose  he  instituted  this 
action  of  replevin  in  December,  1865. 

The  Circuit  Judge  charged  the  jury  that,  "the  records 
of  this  Court  are  conclusive  proof  of  all  the  facts  that  they 
show,  and  can  not  be  disproved  by  other  evidence,  but  are 
conclusive.  So,  if  the  records  of  this  Court  show,  that  in  the 
case  in  this  Court  of  John  Wallace  against  James  W.  Revis 
and  James  Scott,  the  parties  appeared  by  attorney  and  pro- 
duced the  written  compromise  signed  by  John  Wallace,  that 
has  been  read  to  you,  it  is  conclusive  of  the  fact,  that  the 
parties  did  appear  by  attorney  and  produced  said  writing, 
and  this  fact  can  not  be  disproved  by  other  evidence." 

It  is  manifest,  that  under  this  charge  the  jury  had 
nothing  more  to  do,  than  to  ascertain  the  defendant's  dam- 
ages. The  leading  question  of  fact,  was,  whether  the  plain- 
tiff had  ratified  the  act  of  his  father,  Toliver  Revis,  in 
making  the  compromise  with  defendant.  If  the  record  in 
the  case  of  John  Wallace  v.  James  W.  Revis  and  J.  Sco' 
was  conclusive  of  the  fact  that  plaintiff  by  his  attorney  had 
appeared  in  Court  and  had  the  agreement  of  compromise 
entered  of  record,  it  would  follow  almost  necessarily,  that 
this  was  a  ratification  of  the  agreement  of  compromise. 
But  upon  examination  of  the  record  it  is  apparent  that  it 
was  not  between  the  same  parties.  This  is  a  suit  between 
James  W.  Revis  and  John  Wallace.   The  record  shows  a 


662  NASHVILLE: 


Frazier  v,  Tubb  and  Stokes. 


suit  of  John  Wallace  against  James  Revis  and  J.  Scott. 
The  agreement  spread  on  the  minutes  was  signed  by  John 
Wallace  alone,  and  therefore  was  not  binding  on  plain- 
tiff, unless  he  had  ratified  it,  and  this  could  not  be  in- 
ferred, from  the  simple  faci;  that  his  attorney  was  present 
in  court  when  the  paper  was  spread  on  the  minutes.  It 
v/as  no  more  plaintiff's  agreement  when  placed  on  the 
record  than  it  was  before.  The  charge  of  the  Court 
might  well  be  construed  by  the  jury  as  settling  the  ques- 
tion of  the  ratification  of  the  compromise  by  the  plaintiff. 
The  proof  shows  that  the  paper  was  produced  in  court 
by  the  attorney  of  Wallace,  and  that  plaintiff  was  not  re- 
presented at  the  time  by  any  attorney.  It  was,  therefore, 
error  in  the  Court  not  to  exclude  the  agreement  when 
offered  as  a  part  of  a  record;  and  it  was  also  error  to  charge 
the  jury  that  the  recital  in  the  record  was  conclusive  upon 
the  plaintiff,  so  far  as  it  could  bear  upon  the  question  of 
ratification  of  the  agreement. 

The  judgment  below  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Frazier  v.  Tube  and  Stokes. 

1.  Mistake.    Lands  mid,  not  conveyed.    Where  lands  intended  to  be  con. 

veyed  are  omitted  from  a  deed,  and  it  turns  out  that  the  Tendor  has  no 

title,  the  vendee  is  entitled  to  recover  for  the  value  of  the  land  not  con- 
veyed. 

2.  Chancery  Jubisdiction.     Mistake,    It  peems  that  a  Chancery  Court 

is  the  appropriate  jurisdiction  to  afford  this  relief,  as  a  recovery  of  money 
paid  under  mistake.  If  not,  the  objection  must  be  taken  in  Hmine,  and 
is  waived  by  answer. 
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3.  ExBCUTOB.    Personally  liable  for  money  paid  by  misUike.      In  such  cat^e, 

an  executor  who  has  made  the  sale  i^  personally  liable  for  tiie  money 
received,  and  must  look  to  the  estate  for  his  indemnity.  That  the 
estate  is  settled,  will  not  protect  him. 

4.  Damages.    How  comjmUd.    The  vendees'  compensation,  where  the  sale 

is  in  gross,  is  to  be  fixed  by  allowing  the  value  of  the  land  lost,  estima- 
ting it  in  proportion  to  the  value  of  the  whole  land  intended  to 
be  conveyed. 

5.  Vendor  and  Vendee.    Possession  wilhovi  tille.  Slat.  Lim.    The  ven- 

dor is  not  entitled  to  be  allowed  credit  for  properly  not  conveyed,  but 
of  which  posseBsion  is  delivered  by  the  vendor  to  the  vendee,  and  held  by 
him  until  he  acquires  a  possessory  title  under  the  Statute  of  Limitations. 

6'  Behearing.    It  is  not  error  to  refuse  a  rehearing  on  motion  and  affidavit. 

7.  Supreme  Court.     Practice.    A  point  reserved  in  the  decree  below  can- 
not be  reviewed  in  the  Supreme  Court. 

Cases  cited :  4  Cold.,  372 ;  3  Head.,  372. 


FROM    DEKALB. 


Appeal  from  a  decree  of  the  Chancery  Court  at  Smith- 
ville.     B.  M.  Tillman,  Ch.,  presiding. 

R.  Cantrell,  for  complainant,  cited  Phillips  v.  JIol- 
liater,  2  Cold.,  269;  L&wis  v.  McLemore,  10  Yer.,  206; 
1  Sto.  Eq.,  193 ;  Merriwether  v.  Larmotiy  3  Sneed,  448  ; 
Donaldson  v.  Weakley,  3  Yer.,  178;  Walker  v.  Dunloj), 
5   Hay.,  271 ;    Fisher  v.  Probhart,  6  Hay.,  75. 

N.  &  Ed.  Baxter,  for  Tubb,  insisted,  that 
Equity  cannot  render  personal  decree  for  damages :  1 1 
Paige,  288;  4  John.  Ch.,  560;  5  John.  Ch.,  195;  38 
Maine,  521-2;  2  Beav.,  465;  17  Ves.  Jr.,  277,  278;  14 
Ves.  Jr.,  129  and  note;  2  Dev.  Law,  24;  3  Meriv.,  247,  8; 
25  Maine,  532.     Jurisdiction  of  damages  ancillary  to  that 
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of  specific  performance,  or  the  like:  1  Hilliard  Vend.,  pp. 
419,  336;  2  Hil.  Vend.,  283,  284;  2  Story  Eq.  Jar., 
§  794,   799.     No  specific   performance   for    want  of  title : 

I  Story  Eq.  Jur.,  §  716,  note  3,  §  769;  2  Hil.  Vend., 
p.  283;  2  Sch.  Lefr.,  553.  Mutual  mistake,  as  to 
existence  of  thing  sold,  but  not  as  to  matter  of  value, 
ground  of  relief.  Representation,  upon  a  point  equally 
open  to  both  parties,  must  be  positive,  not  mere  matter  of 
opinion:  3  Jones  Law,  224,  73;  19  Ark.,  528;  20  Ga., 
654;  11  Mo.,  657;  3  Story.  R.,  691,  695;  11  Paige, 
288;  2  Iredell  I/aw,  34,  35;  3  Ired.  Eq.,  486;  4  Dana, 
370;  19  Ga.,  450;  9  Ired.,  576;  2  Iowa,  (Clarke,)  114; 
5  Blackfd.,  20;  5  Jones'  Eq.,  180;  10  B.  Mon.,  458; 
15  B.  Mon.,  627;  12  Mo.,  519,  520;  1  Story  Eq.  Jr.,  §§ 
191,  197,  200,  a.;  1  Hil.  Vend.,  329,  §  10,  pp.  327,  330; 
5  Yer.,  471;  1  Yer.,  20;  9  Yerg.,  45,  47.  To  correct 
instruments  by  parol,  proof  of  mistake  and  misrepre- 
sentation, must  be  clear.  1  Hil.  Vend.,  308,  323;  8 
Hum.,  233;  1  Hum.,  439;  30  111.,  249.  Purchaser  must 
be  vigilant,  and  forfeits  his  right  of  action  by  delay :  1 
Story  Eq.  Jur.,  §  769;  1  Hil.  Vend.,  330,  331;  9  Ind., 
581;  7  Blackfd.,  184,  5;  5  Hum.,  548;  3  Head.,  102;  1 
Story  Eq.  Jur.,  §  693;  10  B.  Mon.,  459;  3  Story  R., 
631,  629,  698;  2  Hum.,  45.  Executed  contracts :  5  Yer., 
471.  Relief  by  rescission,  only  on  offer  of  vendee  to  re- 
store land ;   3  Sneed,  436,  7;   1  Cold.,  320;   4  Dana,  374; 

II  Gratt.,  475;  9  Ind.,  478;  4  Ind.,  456,  7;  7  Blackfd, 
55;  6  Blackfd.,  187;  1  Hil.  Vend.,  426;  20  Geo.,  658; 
35  Penn.  St.,  293.  Insisted,  that  plaintiif  got  excess  of 
land  within    the  deed,    and    that  this    should  compensate 
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for  loss  without:  36  Ala.,  177;  5  Eng.  L.  and  Eq., 
166;  1  Hil.  Vend.,  239,  319.  Extreme  measure  of 
damages  should  have  been  the  consideration  money  and 
interest:     3  Head.,  450;   4  Hum.,   99;   8   Hum.,  653. 

Jordan  Stokes  filed  a  petition  for  rehearing,  in 
which  the  following  authorities  were  cited :  1  Story  Eq. 
Jur.,  §§  399,  400,  a,  and  notes;  1  Story  Eq.  Jur.,  §§119, 
120,  197-9,  and  notes;  1  Heis.  Dig.,  532;  1  Story  Eq., 
§  193;  Philips  v.  HoUister,  2  Cold.,  269;  L-wis  v.  McLe^ 
viore^  10  Yer.,  206;  31erriiodher  v.  Lirinon,  3  Sneed, 
448;  1  Greenl.  Ev.,  §  176;  Osgool  v.  The  Manhattan 
Co,]  3  Cowen  Rep.,  623;  Dan  v.  Brown,  4  Cow.  R., 
483;  Snfiitli  v.  Vinceviy  15  Conn.  R.  1;  1  Greenl.  Ev., 
§  178;  Wiiliams  v.  McCormack,  7  Hum.,  308;  Sliute  v. 
Wade,  5  Yer.,  1;  Coles  v.  Anderson,  8  Hum.,  489 ; 
Dickens  v.  Slieppard,  3  Mass.  Rep.,  526;  Marrs  v.  Gil- 
liam, 1  Cold.,  488;  Scales  v.  OockriU^  .  3  Head.,  432; 
Meadows  v.  Hopkins,  Meigs'  Rep.,  181;  Redmond  v, 
B'jwles]   5   Sneed,    547. 

Freeman,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  to  have,  in  the  language  of  the  prayer 
of  the  bill,  a  contract  for  the  sale  of  land  "set  up,  and  a 
title  bond  reformed  or  corrected,  according  to  the  contract 
and  understanding  of  the  parties,"  and  to  have  compensa- 
tion for  100  acres  of  land  and  10  acres,  alleged  to  have  been 
sold  by  defendants  to  complainant,  to  which  they  have 
no  title,  and  which,  it  appears,  was  not  included  in  the 
deed  made  for  the  land,  though  supposed  by  both  par- 
ties at  the  time,  to  be  so  included. 
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It  is  insisted,  in  this  case,  that  the  relief  sought  can 
not  be  given,  because  compensation  is  only  granted  in 
courts  of  chancery,  as  incident  to  other  relief;  as  specific 
performapce,  when  asked  on  the  part  of  a  vendee,  with 
compensation  for  deficiency  in  quantity.  This  question 
is  not  fairly  made  before  us  in  this  case,  as  the  defend- 
ants failed  to  take  advantage  of  want  of  jurisdiction  of  a 
court  of  equity,  by  a  proper  demurrer.  Having  answered, 
it  is  a  waiver  of  the  objection  to  the  jurisdiction  of  the 
Court  over  the  subject  matter,  as  well  as  over  the  per- 
son, notwithstanding  the  matter  might  have  been  of  legal 
cognizance.     4  Cold.,  372;   3  Head,  372. 

There  is  a  claim  made  in  the  bill  for  the  expenses 
incurred  in  defending  a  suit  brought  to  recover  the  land 
from  the  vendee,  and  for  costs  and  attorney's  fees,  which 
is  not  decided  by  the  Chancellor,  but  is  reserved.  We 
can  not,  therefore,  notice  it. 

The  facts  of  this  case  show  clearly  that  complainant 
purchased,  as  he  supposed,  the  one  hundred  acres  and  the 
ten  acres  in  controversy.  It  is  equally  certain  that  de- 
fendants thought  they  were  selling  this  land.  This  not 
only  appears  from  the  statements  of  the  answer,  but  also 
from  the  fact  that  they  placed  complainant  in  possession 
of  the  land  as  part  of  the  purchase.  The  proof  sustains 
this  view,   independent  of  the   admissions  of  the  answer. 

The  simple  question,  in  this  aspect  of  the  case  then 
is,  can  a  party,  in  any  court,  cither  of  law  or  equity, 
recover  the  purchase  money,  where  it  was  paid  for  prop- 
erty, which,  by  mutual  mistake  of  vendors  and  vendees, 
he  fails  to  get  any  title  to;  in  other  words,  where  the 
consideration  for   the   payment  entirely   fails?     We   hold 
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that  he  can  certainly  do  so,  in  a  court  of  law;  and  we 
think,  in  a  case  like  this,  where  an  account  is  sought  for 
improvements,  or,  perhaps,  without  it,  under  the  general 
jurisdiction  of  a  court  of  equity  to  give  relief  against 
mistakes  to  the  injury  of  a  party,  innocently  made,  that 
this  Court  might  well  take  cognizance  of  the  question, 
and  give  the  party  relief,  under  the  idea  of  compensation 
for  loss  occasioned  by  such  mistake.  However  this  may 
be,  it  is  certain,  as  we  have  said,  that  the  right  to  re- 
cover back  money  paid  under  a  mistake  of  facts,  and  to  a 
party  who  has  no  claim  in  conscience  to  retain  it,  can 
not  be  questioned.  Dickens  v.  JoneSy  6  Yer.,  483;  Bank 
of  Commerce  v.  Union  Bank,  3  N.  Y.,  237;  1  Hill, 
287. 

As  to  what  amount  is  to  be  recovered  by  complain- 
ant, we  hold  that  the  price  paid  for  the  land  to  which 
the  title  fails,  or  which  was  not  included  in  his  deeds, 
with  interest,  is  the  sum  to  which  he  is  eutitled;  that  is, 
as  he  purchased,  by  the  terms  of  the  contract,  the  one 
hundred  acres,  and  the  ten  acres,  and  paid  an  agreed 
price  for  this  land,  in  connection  with  other  land,  and 
fails  to  get  what  he  bought  and  paid  for,  he  is  entitled 
to  that  money,  and  interest  on  the  sum  so  paid  by  him. 

The  Chancellor  did  not  allow  anything  to  the  pur- 
chaser for  a  portion  of  the  land;  probably  on  the  ground 
that  the  complainant  had  not  been  ousted  of  the  posses- 
sion of  that  portion,  but  had  maintained  his  possessory 
right  under  the  statute  of  limitations.  Whatever  right  he 
got  in  this  way  was  not  derived  from  the  defendants, 
and  can  not  abate  the  right  of  recovery  in  this  case. 
Besides  the   possessory   right  asserted   and   maintained   in 
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the  suit  at  law,  not  being  under  color  of  title,  will  end, 
or,  rather,  has  ended,  by  his  death.  So  that  the  decree 
of  the  Chancellor  will  be  modified  to  this  extent,  on  this 
question. 

The  question  is  presented,  as  a  matter  specially  ap- 
pealed from  in  the  Chancellor's  decree,  of  the  liability 
of  Stokes,  the  joint  executor,  who  conveyed  what  land 
was  conveyed  in  connection  with  Tubb,  the  other  execu- 
tor. The  Chancellor  dismisses  the  bill  as  to  him,  and 
Tubb  objects  to  this,  insisting  that  as  it  was  a  joint  sale 
and  conveyance,  the  liability  must  be  joint.  It  may  be 
remarked,  that  the  liability  does  not  arise  on  the  deed  or 
on  the  title  bond,  but  out  of  the  fact  that  the  land  was 
sold  by  the  understanding  of  the  parties  and  paid  for, 
but,  by  mistake,  not  included  in  the  conveyance,  and  can 
not  be,  for  want  of  title.  There  is  a  failure  on  the  part 
of  the  vendors  to  make  delivery,  so  to  speak,  of  what 
they  have  received  the  money  for;  and  therefore  they,  in 
equity  and  good  conscience,  can  not  keep  the  money.  In 
this  view  of  the  case,  we  can  not  see  how  Stokes  is  not 
bound  to  refund  whatever  money  he  may  have  thus  re- 
ceived. An  inquiry  will  be  directed  to  be  made  by  the 
Clerk  and  Master,  to  ascertain  whether  any  portion  of 
this  money  went  into  the  hands  of  Stokes;  and  if  so,  to 
that  extent  he  will  be  decreed  to  be  liable  for  the  same, 
in  connection  with  his  co-defendant,  Tubb. 

It  is  insisted  for  Stok'^s,  that  he  has  settled  his  trust 
as  executor,  and  been  denuded  of  his  oflBce  of  executor. 
This  can  not  change  his  liability,  as  it  is  one  personal, 
not  oflBcial.  The  sale  of  the  land  actually  conveyed  by 
virtue  of  his  power  as  executor  w^as  an  oflBcial  act.     But 
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he  had  no  authority  to  sell  the  one  hundred  and  ten 
acres,  to  which  his  testator  had  no  title  or  claim.  He 
was  acting  beyond  his  authority;  and  the  principle  that 
he  who  acts  under  a  power  or  authority  as  an  agent,  and 
exceeds  that  power,  to  that  extent  makes  himself  per- 
sonally liable  on  his  contract,  would  fix  his  liability  per- 

« 

sonally  in  this  case.  H3  would  have  recourse  on  the 
estate  of  his  testator  probably,  for  the  money,  if  it  went 
into  said  estate,  having  been  paid  to  that  estate  by  mis- 
take. At  any  rate,  in  this  direction  lies  his  relief,  if  any 
liability  should  appear  from  the  report  of  the  Clerk  and 
Master  on  that  question. 

While  we  hold  that  the  measure  of  complainants'  re- 
covery is  the  amount  actually  paid  for  the  land  which 
was  not  included  in  his  deed,  yet  the  sale  being  in  gross 
for  the  sum  of  ?  1,050,  there  is  a  serious  difficulty  pre- 
sented as  to  how  the  amount  shall  be  ascertained.  We 
can  see  no  better  way,  under  the  peculiar  circumstances 
of  the  case,  than  to  ascertain  the  actual  value  of  the  110 
acres  of  the  land,  at  the  time  sold,  in  proportion  to 
the  whole  amount  of  land  intended  to  be  sold  at  the 
price  specified,  and  thus  arrive  at  what  was  the  sum 
paid. 

As  to  the  question  made  on  the  refusal  of  the  Chancellor 
to  grant  a  rehearing  of  the  case,  on  motion  of  defend- 
ant, based  on  affidavit,  we  can  only  say  that  such  a 
practice  is  unheard  of  in  chancery  proceedings,  so 
far  as  our  knowledge  extends,  in  Tennessee  or  in  Eng- 
land, and  the  Chancellor  was  certainly  correct  in  over- 
ruling said  motion. 

The  only  means  of   obtaining  a  rehearing  such  as  was 
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sought,  was  by  a  petition  to  the  Chancellor,  regularly 
filed  and  sworn  to,  stating  the  grounds  for  the  re-hear- 
ing. See  33rd  Rule  of  Chancery  Pr.,  Code,  p.  984.  If 
this  practice  had  been  pursued,  we  could,  on  this  appeal, 
have  reviewed  the  action  of  the  Chancellor  on  this 
subject;  but  we  can  not  say  that  he  erred  in  refusing 
to  rehear  a  case  in  a  Court  of  Chancery  on  motion. 

The  decree  of  the  Chancellor  will  be  reversed  and 
modified,  and  one  in  accordance  with  this  opinion  be  en- 
tered here,  the    appellants  paying  the  costs  of  this  Court. 

On  the  4th  day  of  March,  1871,  a  petition  for 
rehearing  having  been  filed,  the  following  opinion  was 
delivered    by    Frkeman,  J.: 

We  have  carefully  examined  the  elaborate,  ingenious 
and  able  argument  presented  on  the  part  of  defendants,  es- 
pecially of  defendant  Stokes,  for  rehearing,  and  modifica- 
tion of  the  opinion  in  this  case. 

We  do  not  feel  called  on  to  reply  to  that  argument 
at  length,  but  only  to  give  our  conclusions.  The  case  re- 
ceived the  most  careful  consideration,  the  result  of  which 
was  the  opinion  already  delivered.  We  see  nothing  in 
the  argument  submitted  to  us  to  change  the  result,  as 
declared  in  that  opinion. 

The  simple  point  in  the  case  is,  that  Stokes,  in  his 
answer,  admits  that  he  received  a  portion  of  the  purchase 
money  paid  for  the  land.  It  is  proven  beyond  all  question, 
that  this  money,  or  a  portion  of  it,  was  paid  for  the  one  hun- 
dred acres  and  for  the  ten  acres,  and  that  Stokes  and 
Tubbs  did    not  convey   this  land  and   could  not  do  so; 
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and  by  virtue  of  this  conveyance,  complainant  did  not  get 
a  title  to  a  foot  of  the  land  thus  paid  for.  The  plain  law 
of  the  case  is,  that  the  parties  who  received  this  money,  for 
land  which  they  did  not  and  could  not  convey,  should 
refund  it  to  the  party  from  whom  they  received  it. 

It  was  a  mistake  of  the  parties,  in  supposing  they  had 
conveyed  the  one  hundred  acres  and  the  ten  acres,  and 
the  relief  is  not  predicated  at  all  of  any  fraudulent  mis- 
representations alleged  to  have  been  made.  In  this 
view  of  the  case,  it  makes  no  difference  whether  Stokes 
contracted  for  personal  liability  or  not.  He  is  not 
held  liable  on  covenants,  but  simply  because  he  has  re- 
ceived the  money ;  and  the  land  which  was  to  have 
been  given  for  it,  has  not  been,  nor  cannot  be  conveyed 
to  the  party  who  gave  his  money  for  it.  Justice  aud 
right  demands  they  should  not  keep  the  money  under 
these  circumstances. 

The  fact  that  Stokes  has  settled  in  a  Court  of  Chan- 
cery with  the  heirs  and  devisees  of  Kelly,  can  have  no  in- 
fluence on  the  rights  of  complainant,  who  was  not  a  party 
to  that  proceeding,  and  can  not  be  affected  by  it;  and 
without  discussing  the  other  questions  presented,  we 
affirm    our    former    opinion   in   this  case. 
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Le"v^.  On  property  conveyed  to  trustee,  hut  decreed  to  he  sold.  Satisfaclion. 
A  debtor  made  a  detxl  of  trust,  to  pecure  several  creditors,  with  a  power 
to  himself  to  sell  and  apply  to  the  purposes  of  the  trust.  In  August, 
1860,  he  sold  a  house  and  lot,  and  in  1863  collected  and  applied  the 
proceeds  to  a  particular  debt.  In  a  litigation  with  a  creditor,  a 
decree  was  obtained  in  1861  to  sell  certain  lands  and  negroes,  which 
had  been  conveyed  by  the  deed,  to  pay  $962.48,  with  authority  to  the 
CI  erk  to  attach  the  negroes,  if  not  delivered;  and  the  Clerk  having  taken 
and  being  about  to  sell  the  n^roes,  by  consent  the  sale  was  postiwned 
for  six  months,  on  an  agreement  tliat  on  failure  to  deliver,  execution 
should  issue  against  the  debtor  and  several  sureties.  On  the  expira- 
tion of  the  time,  execution  issued,  and  was  levied  on  the  negroes  and 
lands.  Held,  that,  though  the  negroes  were  conveyed  to  the  trustee,  on 
the  decree  for  the  sale  of  them  and  the  agreement  that  execution  should 
issue  on  failure  to  deliver  the  negroes,  the  execution  issued  could  prop- 
erly be  levied  on  the  negroes,  and  that  the  levy  operated  as  a  satisfac- 
tion as  to  the  purchaser  of  the  house  and  lot,  and  that  the  creditor 
was  precluded,  (the  Coroner  having  failed  to  sell  the  negroes,)  from 
questioning  the  sale  to  him. 

Case  cited :  Evans  v.  Barnes,  2  Swan,  292. 


FROM    DE   KALB. 


Appeal  from  a  decree  of  the  Chancery  Court  at  Sniith- 
ville,  John  P.  Steele,  Ch.,  presiding. 

S.  M.  FiTE,  for  complainant. 

J.  A.  Nesmith,  with  him,  cited  Clark  v.  Bell,  8 
Hum.,  26;  Emns  v.  Barnes^  2  Swan,  292;  Etheridge  v. 
Edxoardsy  1  Swan,  426;  Pigg  v.  Sparrow,  3  Hay.,  144; 
Young  v.  Read,  3  Yer.,  297;  Hogshead  v.  CanUh,  5  Yer., 
227;  Oveiion  v.  Perkins,  10  Yer.,  329;  Miller  v.  Estell,  8 
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Yer.,  460;  Bradky  v.  Kesee,  5  Cold.,  223;  Brown  v.  AUen, 
3  Head,  429. 

K.  Cantrell,  for  defendants,  Morgan  &  Co.  and 
Eakin  &  Co.,  insisted  that  the  levies  were  void  on  the 
land,  for  vagueness,  on  all  the  property,  because  tlie  title 
was  in  the  trustee;  citing  ChUds  v.  Derriek,  1  Yer.,  79; 
Allen  V.  Holland,  3  Yer.,  343;  Hurt  v.  Beeves,  5  Hay., 
50;  Hannum  v.  Wallace,  4  Hum.,  143. 

H.  Denton  and  A.  A.  Swope,  for  defendants,  Inge 
and  Malone's  heirs,  who  claimed  '^  Round  Bottom.'^ 

Peeeman,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  allies  that  one  John  L.  Dearmon, 
on  the  30th  of  May,  1865,  made  a  deed  of  trust,  by  which 
he  conveyed  to  one  A.  M.  Savage,  a  dwelling  house  and 
lot  in  the  town  of  Smithville,  together  with  some  negro 
slaves,  various  other  articles  of  personal  property,  and  a 
tract  of  land,  known  as  the  ''Round  Bottom  tract,^'  a 
tract  of  227  acres  in  the  same  county,  a  tract  containing 
84  acres,  together  with  several  other  town  lots  in  said 
town.  This  deed  of  trust  was  made  to  secure  a  number 
of  debts  specified  therein,  amounting,  in  all,  to  between 
five  and  six  thousand  dollars,  perhaps.  Among  these 
debts,  are  several  owing  to  defendants,  Morgan  &  Co., 
and  Eakin  &  Co. 

The  deed  of  trust  gives  Dearmon,  the  maker  of  it,  and 
debtor,  twelve  months  to  pay  the  debts  in,  from  its  date, 
and  provides  that  if  they  are  paid,  then  ''the  above  obli- 
gation to  be  null  and  void,   and  the  legal  title   to  the 

property  to  be  and  revert  to  me,''  that  is,  Dearmon.     It 
43 
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goes  on  then  to  provide,  that  in  case  of  failure  to  pay  the 
debts  within  the  time,  the  trustee  shall  sell  the  property 
for  cash,  after  advertising  the  same  for  a  specified  time. 
It  then  prescribes  the  order  of  appropriation  of  the  money 
arising  from  the  sale,  from  which  it  will  be  seen  that  the 
debt  of  Morgan  &  Co.,  of  $639,  and  of  Eakin  &  Co., 
of  $1,067,  together  with  a  few  other  debts,  are  to  be  paid 
first,  after  the  expenses  of  the  trust;  also,  such  balance 
of  a  debt  due  Morgan  &  Co.,  of  $1,098,  for  the  security 
of  which  certain  collaterals  had  been  given,  as  might  re- 
main due  on  account  of  the  insolvency  of  some  of  the 
collaterals,  which  seems  to  be  assumed  as  probable.  In 
the  conclusion  of  the  deed,  he  says:  "I  reserve  to  myself 
the  right  to  sell  said  property  at  any  time,  with  the  con- 
sent of  the  trustee,  before  said  trust  is  .closed,  by  apply- 
ing the  proceeds  as  I  direct  my  trustee  to  apply  them." 
He  also  reserves  "the  right  to  direct  the  trustee  which 
species  of  property,  real  or  personal,  shall  first  be  sold, 
until  the  deed  is  closed."  He  also  reserves  the  right  to 
retain  possession  of  the  property  till  the  closing  of  the 
deed. 

The  bill  of  Sewell,  the  complainant,  claims  that  in, 
perhaps,  August,  1860,  he  purchased  of  said  Dearmon 
the  dwelling  house  and  lot  mentioned  in  said  deed  of 
trust,  the  said  Dearmon  acting  under  the  power  reserved 
to  him  by  the  provisions  of  said  deed,  and  that  Dearmon 
informed  him  that  there  was  no  further  incumbrance  on 
said  land,  and  that  he  took  a  deed,  in  pursuance  of  the 
title  bond  given  him,  on  paying  the  purchase  money,  12th 
of  January,  1863,  and  that  he  had  been  in  possession 
ever  since.    He  also  claims  that  the  money  paid  for  t^s 
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house  and  lot  was  applied  by  Dearmon,  properly,  to  the 
payment  of  debts  under  the  trust;  said  Dearmon,  by  con- 
sent of  the  creditors,  having  full  control  and  disposition 
of  the  property  conveyed.  The  trustee,  Savage,  it  seems, 
had  died  early  in  the  year  1857. 

It  seems  from  the  answer  of  Morgan  &  Co.  and  Eakin 
&  Co.,  that  in  1856  or  1857,  the  said  Dearmon,  in  the 
language  of  the  answer,  "pressing  his  reserved  rights, 
selected  this  town  lot,  and  the  227  acre  tract  of  land,  to 
be  sold  to  pay  respondent's  debts,  which  sale  was  made 
by  Savage,  the  trustee,  under  the  direction  of  Dearmon; 
and  that  they,  by  their  agent,  bid  their  debts  on  the  land 
and  town  lot,  which  they  had  to  agree  to  before  said 
Dearmon  and  the  trustee  would  agree  to  sell."  The  an- 
swer  then  states,  that  before  the  trustee  made  title  under 
this  sale  he  died,  and  Morgan  &  Co.  and  Eakin  &  Co. 
filed  their  bill  to  obtain  a  title  under  said  purchase,  and 
to  have  possession  of  the  same  decreed  to  them.  The 
precise  time  when  this  bill  was  filed  does  not  appear,  but 
we  infer  from  the  answer  that  it  was  in  1858. 

When  the  bill  was  filed,  Dearmon  filed  his  cross  bill, 
alleging,  as  the  answer  states,  that  the  debts  were  paid, 
and  the  sale  only  intended  as  a  mortgage,  to  secure  these 
particular  debts. 

How  this  litigation  progressed,  or  on  what  issues,  does 
not  precisely  appear,  as  the  bills  and  answer  are  not  in 
the  record.  We  see,  however,  that  at  the  September  Terra, 
1860,  of  the  Court,  a  decree  was  made  in  the  cause,  in 
which  it  is  declared,  after  reciting  the  fact  of  the  convey- 
ance of  the  property  by  the  deed  of  trust,  and  the  death 
of  Savage,  the  trustee,  that  it  appeared   '*that  there  is  a 
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hoase  and  lot  in  the  town  of  Smithville,  and  a  tract  of 
land  near  Smithville,  and  a  negro  woman  and  two  chil- 
dren, which  are  conveyed  in  the  trust  deed,  that  are  un- 
disposed of."  It  was  therefore  ordered  and  decreed  by 
the  court,  that  the  Clerk  and  Master  should  sell  ^^said 
town  lot,  slaves  and  land,  or  enough  to  pay  the  debts/' 
In  a  previous  part  of  the  decree,  it  appears  that  the  Clerk 
and  Master  had  reported  the  entire  indebtedness  of  Dear- 
mon  to  complainants  in  that  bill  as  being  $962.48,  which 
report  was  confirmed.  It  was  further  ordered,  that  Dear- 
mon  deliver  over  said  slaves  immediately  to  the  Clerk 
and  Master,  and  in  case  of  refusal,  that  an  attachment 
writ  issue  for  the  same. 

At  the  March  Term,  1861,  there  appears  a  decree, 
reciting  the  fact  that  there  had  been  an  appeal  from  the 
above  decree  to  the  Supreme  Court;  also  stating  the  &cts 
of  the  said  decree  as  to  recovery  of  the  debts  referred  to, 
and  that  the  Supreme  Court  had  affirmed  said  decree,  and 
the  Clerk  and  Master  of  the  Chancery  Court  had  been 
ordered  to  execute  it,  by  attaching  and  selling  the  land 
and  negroes,  together  with  the  town  lots  mentioned  in  the 
deed  of  trust;  not  setting  out  or  describing  said  land  or 
town  lots  by  any  more  specific  description. 

It  appears  from  the  decree  that  the  Clerk  had,  in 
pursuance  of  the  order  of  the  Supreme  Court,  attached 
<ind  taken  into  his  possession  the  three  negroes  mentioned, 
"belonging  to  said  Dearmon,"  and  had  advertised,  and 
was  about  to  sell  these  negroes.  By  consent  of  the  par- 
ties, through  their  counsel,  it  was  ordered  that  the  sale 
be  stayed  fqr  six  months,  upon  Dearmon  giving  securi- 
ties in  open  court  for  the  stay  of  the  decree  for  six  months, 
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and  for  the  forthcoming  of  the  negroes,  and  their  deliv- 
ery at  the  end  of  that  time,  to  be  sold  by  the  Clerk  and 
Master,  in  satisfaction  of  the  decree,  and,  by  agreement, 
the  negroes  were  to  remain  in  possession  of  Dearmon. 
It  was  further  agreed  by  the  sureties,  Hallum  and  Baker, 
that  if  the  slaves  are  not  delivered,  execution  shall  issue 
against  them  jointly  with  Dearmon  for  the  debt  and  costs, 
and  if  the  property  mentioned  in  the  trust  deed  &ils  to 
pay  off  the  decree,  that  execution  may  issue  against  them 
jointly  with  Dearmon  for  the  remainder. 

On  the  16th  day  of  October,  the  six  months  having 
expired  on  the  third  Monday  in  September,  an  execution 
was  issued,  the  negroes  not  having  been  delivered,  and 
was  levied  on  the  three  negroes  mentioned  in  said  decree, 
by  the  Coroner,  as  appears  by  his  return,  and  attempted 
to  be  levied  on  one  tract  of  laM,  said  to  contain  100 
acres,  and  a  town  lot,  known  as  Lot  No.  9.  This  levy, 
so  &r  as  the  land,  and  perhaps  the  town  lot,  is  concerned, 
is  clearly  void,  for  want  of  identification  of  the  property 
levied  on. 

On  the  facts  above  recited,  however,  the  questions  are 
raised  which  are  to  be  decided. 

It  is  insisted  by  Morgan  &  Co.  and  Eakin  &  Co., 
that  the  levy  on  the  negro  is  void,  because  the  legal  title 
was  conveyed  to  Savage,  the  trustee,  and  consequently  did 
not  operate  to  extinguish  the  debt  under  the  general  rule 
of  law,  that  the  levy  on  personal  property  sufficient  to 
pay  the  debt  is  a  satisfaction.  Admitting  the  principle  as- 
sumed to  be  correct,  we  can  not  hold  it  applicable  to  the 
facts  of  this  case,  as  it  appears  in  this  record.  So  far  as 
we  can  gather  from  the  record,  in  the  suit  of  Morgan  & 
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Co.  and  Eakin  &  Co.,  and  of  Dearmon,  in  his  cross  bill 
against  them,  all  proper  parties  were  before  the  Court. 
We  would  infer  this,  in  favor  of  the  regularity  of  pro- 
ceedings- before  a  court  of  general  jurisdiction,  nothing 
to  the  contrary  appearing.  We  assume  that  as  Savage, 
the  trustee,  was  dead,  another  trustee  was  appointed  in 
his  stead,  and  that  with  all  proper  parties  before  the 
Court,  the  decree  was  made,  ascertaining  the  debt  due 
the  defendants  in  this  case,  and  ordering  a  sale  of  the 
negroes,  the  land  and  town  lots;  that  the  same  parties 
were  before  the  Court  when,  by  consent,  the  execution  of 
the  decree  from  the  Supreme  Court  was  stayed,  and  addi- 
tional security  given  and  accepted  by  the  parties,  and  the 
negroes  agreed  by  all  parties  to  be  delivered  to  be  sold 
in  satisfaction  of  the  debt,  and  if  not  delivered,  that  exe- 
cution should  issue.  AAer  the  failure  to  deliver,  an  execu- 
tion was  properly  issued,  and  properly  levied  on  the  prop- 
erty that  had  been  decreed  to  be  liable  to  the  debt,  and 
had  been  attached  and  advertised  to  be  sold  under  the 
decree  of  the  Court,  that  is,  the  negroes;  and  as  the  levy 
was  made  by  complainants,  on  an  execution  issued  in  pur- 
suance of  a  decree  that  directed  the  sale  of  these  negroes 
for  payment  of  their  debt,  we  do  not  think  they  are  in 
condition  to  say  that  it  was  wrongfully  levied.  No  one 
could  dispute  their  right  to  have  the  negroes  sold  for  their 
debt,  under  the  decree;  nor  did  any  one  interpose  any  ob- 
jection to  the  sale  which  would  have  paid  their  debt. 
They  failed  to  have  said  property  sold,  or,  at  any  rate, 
the  Coroner  failed  to  sell  We,  therefore,  hold,  that,  as 
the  levy  was  properly  made,  and  was  upon  su£Scient  prop- 
erty to  satisfy  their  debts,  they  can  not  now  proceed  to 
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enforce  said  debts  on  other  property,  to  which  complain- 
ants have  acquired  a  title  in  good  faith,  as  &r  as  we  can 
see;  for  we  may  assume  that  the  parties  themselves  have 
misled  the  complainants  into  its  purchase,  by  the  fact 
that  they  sought  the  satisfaction  of  their  debts  out  of 
the  negroes. 

It  is  clear  that  the  Coroner  had  levied  the  execu- 
tion on  personal  property  sufficient  to  satisfy  the  exe- 
cution, and  that  this  was  a  satisfaction  of  the  debt: 
Evans  v.  Barnes,  2  Swan,  292. 

So  far  as  we  can  see,  there  was  nothing  to  prevent 
a  sale  of  the  property  except  the  neglect  of  his  duty  by 
the  Coroner.  Upon  the  levy  he  became  liable  to  the 
parties  plaintiffs  in  the  execution  for  the  debt,  the  same 
being  extinguished  by  the  levy,  as  against  the  original 
debtor.  Morgan  &  Co.  and  Eakin  &  Co.  must  look  to 
the  Coroner,  on  his  official  bond,  for  their  debt:  2 
Swan,  293. 

This  view  of  the  case  renders  it  unnecessary  to  ex- 
amine the  other  questions  discussed,  and  it  disposes  of 
the  whole  case  made  by  the  pleadings. 

The  Chancellor  having  taken  this  view  of  the  case, 
we  affirm  his  decree,  and  direct  that  the  defendants, 
Morgan  &  Co.  and  Eakin  &  Co.,  pay  the  costs  of  this 
court,  as  well  as  the  court  below. 
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MibAjAH  Hamilton  and  Wife  v.  Robert  V.  Gilbert. 

1.  Statute  of  Frauds.     Parol  aale  voidable,     A  parol  sale  of  land  is  not 

void  but  voidable. 

2.  Vendob's  Lien.    JParol  Sale,    Upon  a  parol  sale  of  land,  executed,  s 

vendor's  lien  arises. 

3.  Same.    Notes  executed  to  vendor's  donee      On  a  gift  by  the  vendor,  of  the 

purchase  money  of  land  to  a  third  person,  to  whom  the  vendee  executes 
his  notes,  a  lien  exists  in  favor  of  such  payee,  for  the  price. 

4.  Same.    1^-off.    Such  note  is  not  subject  to  a  set-off  of  a  debt  of  the 

donor. 

5.  Fbaud  T7P0N  Creditobs.       Who  may  set  up*     If  such  notes  are  made 

with   intent  to  defraud  creditors,  the  payor  cannot  set  that  up  as 
a  defence. 

Cases  cited :   BtUon  v.  Duncan,  1  Cold.,  320;  Sneed  v.  Bradley,  4  Sneed, 
304 ;  Dishmore  v.  Jones,  1  Cold.,  556. 


FROM    DE  KALB. 


Appeal  from  a  decree  of  the  Chancery  Court  at  Smith- 
ville.    John  P.  Steele,  presiding. 

John  H..  Savage,  for  Complainants. 

R  Cantbell,  for  defendants,  cited:  Thompson  v. 
Pyland,  3  Head.,  537 ;   Orem  v.  Denwss^  10  Hum,,   371, 

Nelson,  J.,  delivered  the  opinion  of  the  Court. 

Malachi  Cummings,  the  father  of  Mrs.  Hamilton,  ver- 
bally purchased,  of  Wm«  M.  Adcock,  the  tract  of  fifty 
acres  of  land,  described  in  the  record,  at  the  price  of  one 
hundred  dollars,  and  took  and  held  possession  thereof, 
and  afterwards  sold  the  same  to  defendant,  for  two  hun- 
dred dollars.    He  owed  a  balance  of  nine  dollars  and  in- 
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terest^  for  which  Adoock  retained  a  lien,  which  was  satis- 
fied by  Gilbert.  Gilbert,  at  the  instance  of  Cummings, 
executed  two  notes  payable  to  Martha  Jane  Cummings, 
afterwards  Mrs.  Hamilton,  for  the  payment  of  the  residue 
of  purchase  money ;  one  of  said  notes  being  for  one 
hundred  and  the  other  for  seventy-five  dollars,  and  both 
falling  due  25th  December,  1859.  The  complainants 
brought  suits,  before  a  Justice,  on  the  notes;  but  alleging 
that  defendant  is  insolvent,  they  filed  this  bill  to  enforce 
the  vendor's  lien  for  unpaid  purchase  money.  Defendant 
resists  the  relief  prayed  for  on  two  grounds :  first,  that 
the  notes  belong,  in  fact,  to  Cummings,  and  that  he  has  a 
valid  set-off  against  them ;  and,  secondly,  that  the  com- 
plainants, as  he  alleges,  do  not  stand  in  a  position  to  en- 
force the  vendor's  lien. 

The  original  contract  between  Cummings  and  Adcock, 
as  well  as  the  contract  between  Cummings  and  Gilbert, 
for  the  sale  of  land,  was  by  parol;  but  it  is  shown,  in 
evidence,  that  Adcock  made  the  deed  to  Gilbert  at  the  in- 
stance and  request  of  Cummings,  and  in  accordance  with 
the  verbal  contract  that  he  would  make  the  title  to  such 
person  as  the  latter  might  direct.  Whatever  doubts  may 
formerly  have  existed  on  the  subject,  it  may  be  regarded 
now  as  the  settled  law  of  this  State,  that  ''a  parol  contract 
for  the  sale  of  land,  is  not  entirely  void,  but  may  be  com- 
pleted by  the  voluntary  consent  of  the  parties ;  and  it  has 
been  laid  down  as  the  correct  rule  that,  while  the  vendor 
is  able  and  willing  and  ready  to  perform  the  parol  agree- 
ment, the  purchaser  can  maintain  no  action  to  recover 
back  the  consideration  money  paid.''    See  Hilton  v.  Dun- 
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can,  1  Cold.,  320 ;  Sneed  v.  Bradley,  4  Saeed,  304. 
These  cases  bold  that  the  sale  is  voidable  rather  than 
absolutely  void.  There  can  be  no  doubt  that  if  the  pur- 
chase money  had  not  been  paid  to  Adcock,  he  could  have 
enforced  a  lien  for  its  payment;  and  as  Cummings  was 
the  real  vendor  of  Gilbert,  and  made  a  gift  of  the  unpaid 
purchase  money  to  his  daughter,  and  caused  the  notes 
therefor  to  be  executed  to  her,  we  can  perceive  no  valid 
reason  why  she  shall  not  be  regarded  in  a  court  of  equity 
as  standing  in  the  relation  of  vendor  to  Gilbert,  the 
second  purchaser.  By  the  execution  of  the  notes  to  her, 
she  is  subrogated  to  the  rights  of  the  actual  vendor,  and, 
as  he  caused  Adcock  to  make  the  deed,  stands  in  the  same 
relation  as  if  she  had  made  the  deed  herself,  and  Gilbert, 
by  executing  the  notes  to  her,  is  estopped  to  deny  her 
equitable  lien.  This  question  was  virtually  determined  in 
Diahmore  v.  Jones,  1  Cold.,  556,  557,  and  it  is  unnecessary 
to  restate  the  grounds  upon  which  that  case  was  decided. 
It  is  insisted  in  the  answer  and  there  is  evidence  tend- 
ing to  show  that  the  object  of  Cummings,  in  causing  the 
notes  to  be  executed  to  his  daughter,  was  to  defraud  a  cer- 
tain creditor,  or  his  creditors  generally,  by  preventing  a 
garnishment  for  the  debt;  but  no  creditor  of  Cummings'  is 
before  the  Court ;  and  if  there  was  any  intentional  fraud 
in  the  transaction,  Gilbert  was  a  party  to  it,  and  can  not 
be  allowed  to  take  advantage  of  his  own  wrong.  As  be- 
tween the  parties  to  this  suit,  the  consideration  of  natural 
love  and  affection  ^vas  sufficient  to  support  the  gift  to  the 
daughter ;  and  if  the  father,  aft;erwards,  had  possession  of, 
or  claimed  the  notes,   this  circumstance   alone  would  not 
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deprive  her  of  a  right  which  she  had  acquired  by  the  vol- 
untary assent  of  all  parties. 

It  seems,  that,  when  the  conveyance  was  made  to  Gil- 
bert, Cummiugs  remained  in  possession  of  the  land,  for  a 
year  or  two,  under  a  contract  to  pay  rent,  and  was  turned 
out  of  possecsion  at  the  suit  of  Gilbert,  by  a  writ  of  un- 
lawful entry  and  detainer.  The  facts  do  not  very  clearly 
appear  in  the  record,  but  there  is  sufficient  evidence  to 
create  a  well  grounded  belief  that  this  was  not  done  un- 
til Cummings  instituted  legal  proceedings  agjiinst  him 
and  recovered  damages  for  the  seduction  of  one  of  his 
daughters,  who,  it  seems,  was,  for  a  time,  an  inmate  of  Gil- 
berths  fiamily.  The  circumstances  indicate  that  the  account 
against  Cummings  for  wheat,  salt,  bacon,  coffee,  and  other 
supplies  for  his  family,  as  well  as  the  claim  for  rent,  orig- 
inated during  the  progress  of  this  illicit  intercourse,  and 
compensation  therefor  would  not,  in  all  probability,  have 
been  demanded,  but  as  a  consequence  of  the  suit  for  seduc- 
tion. Be  this  as  it  may,  the  account  of  Gilbert  against 
the  father  is  not,  in  law  or  equity,  a  legitimate  sot  off 
against  the  claim   of  complainants. 

The  decree  of  the  Chancellor  will  be  reversed,  and  a 
decree  pronouncd  in  favor  of  complainants  for  the  amount 
of  the  two  notes,  with  interest  and  costs,  which  shall 
be  declared  a  lien  upon  the  land,  to  be  enforced  by  a 
sale  in    the    usual   manner. 
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ACCEPTANCE  OF  DEED. 
See  Deed. 

ACCOUNT, 

See  Chancery  Jurisdiction,  1, 10. 

ADMINISTRATOR. 

See  Chancery  Sale,  5.    Costs. 

ADVANCEMENT. 

Consideration.  Note.  Where  a  father  convejed  land  to  the  son,  for  a 
consideration  of  $1,100,  expreased  in  the  deed,  of  which  the  payment 
waA  acknowledged  in  the  face  of  it,  but  the  parties  both  stated  the 
price  as  $2,000,  and  the  son  executed  his  note  for  $900  to  the  father, 
the  father  having  declared  '^that  he  took  the  jiote,  but  it  was  only  a 
sham ;  that  he  took  his  note,  and  wanted  nothing  more.''  Held,  that 
the  note  for  $900  was  intended  by  the  father  as  evidence  of  the 
amount  of  his  advancement,  g^ven  to  the  son  in  the  transaction. 
Jennings  v.  Jennings^  283. 

ADVERSE  POSSESSION. 
See  Champerty,  1. 

AFFIDAVIT. 

See  New  Trial.    Lost  Instrument,  1. 

AGENT. 

See  Chancery  Pleading  and  Practice. 

1.  Suit  for  compensation.    Proof  to  sustain.    An  agent;  as  a  Tax  Collector; 

suing  for  commipsions,  must  show,  as  a  condition  necessary  to  a  re> 
covery,  that  he  has  fully  performed  the  duties  of  his  agency.  May. 
&  Aid.  of  Winchester  v.  Slatter,  65. 

2.  AUometf.    To  take  judgment  may  receive  payment.    Secret  instructions. 

The  power  of  an  attorney  to  sue  upon  a  bill  of  exchange  implies  a 
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power  to  collect  or  receive  the  proceeds;  and  mstractions  restricting 
his  power  to  take  judgment  are  not  admifisibie  in  evidence,  unless 
they  are  shown  to  have  been  brought  to  the  knowledge  of  the  payor 
before  the  payment  is  made.    Fl  B'k  v.  Masaeyf  360. 

3.  Same.    Delegation  of  power.    BaymenL    An  attorney  to  whom  a  bill  of 

exchange  is  sent  for  collection,  may  entrust  it  to  another^  a  payment 
to  whom  will  be  valid,    lb, 

4.  BatificcUion.    A  principal  can  not  ratify  the  act  of  an  agent  in  part,  and 

disaffirm  it  in  part.  A  ratification  as  to  part  operates  as  a  confirma- 
tion of  all.     Wood  V.  Cooper,  441. 

See  Ratification. 

5.  Personal  liability  of.    Exchange  of  funds.    An  agent  acting  in  good  faith 

is  not  to  be  made  personally  responsible,  if  in  times  of  danger  and 
difficulty  he  makes  the  best  disposition  in  his  power  for  the  preserva- 
tion of  moneys  in  his  charge,  though  it  involve  the  exchange  of  funds 
of  a  less  portable  for  those  of  a  more  portable  kind,  as  of  small  bills 
for  larger  ones.    lb, 

6.  Right  to  receive  bank  notes.    Payment  to  an  agent,  during  the  war,  of 

the  purchase  money  of  land  sold  by  the  agent,  under  a  power  to  sell 
on  such  term  as  he  might  think  best,  in  Southern  bank  notes^  that 
being  the  best  currency  in  circulation  at  the  time,  was  a  good  pay- 
ment,   lb, 

7.  Confederate  notes.    An  agent  to  whom  a  judgment  was  assigned  for 

collection,  receiving  it  in  Confederate  notes,  and  entering  satisfac- 
tion on  the  docket,  the  payment  was  held  to  be  good,  in  the  absence 
of  proof  that  the  defendant  had  notice  of  the  agency.  DiUard  v. 
Jared,  646. 

See  Shieriff,  2. 

AIDING. 

See  Bellioebents. 

ALIMONY. 

See  Chanceby  Pbactice. 

AMENDMENT. 

See  Appeal,  10. 

ANSWER. 

See  Chancery  Pleading,  2. 

APPEA.L. 

See  Chancery  JxniisBicrioif,  5.  Chancery  Practice,  1.  Error. 
In  Contested  election,  see  Election. 
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1.  Frcna  the  County  Court,    Where  the  jurisdiction  of  the  County  Court  is 

not  concurrent  with  that  of  the  Circuit  Court  or  Chancery  Court,  no 
appeal  lies  directly  to  the  Supreme  Court  but  by  consent.  Davidson^ 
matter  of  Bate9^  Estate,  533. 

2.  Same,    Becord,     Consent.    The  consent,  in  such  case,  must  appear  in 

the  record.    lb. 

3.  Becord.     What  U  on  appeoL    Papers  copied  into  the  record,  not  ex- 

hibits, not  marked  filed,  and  with  "nothing  upon  them  by  which  the 
Court  can  see  that  they  are  evidence,"  can  not  be  regarded  by  the 
Court.     Brevard  v.  Summar,  ^7. 

4.  Becord.    P.. per  made  a/ler  decree.    A  receipt  by  the  Clerk  and  Master 

of  the  Court  in  wliich  an  attachment  is  pending,  for  the  debt  sued  for, 
dated  aAer  an  appeal  is  prayed  and  granted  and  bond  given  in  a  dif- 
ferent suit  for  rescission,  can  not  be  looked  to  in  the  Supreme  Court, 
though  copied  into  the  record.    MuUina  v.  Aiken,  635. 

5.  Lost  Becord.    Papers  not  filed.    Papers  which  have  not  been  filed  can 

not  be  supplied,  under  the  Code,  3907,  by  proof  that  they  were  read  at 
the  hearing.    lb. 

6.  Same.    Bemanding  cause  to  supply.    A  cause  can  not  be  remanded  to 

supply,  as  lost,  papers  which  never  were  part  of  the  record.    lb. 

See  Lost  Instrument,  3. 

7.  Practice.     Motion  to  dismiss.     When  to  be  made.     Appeal  prayed,  but 

bond  given  after  the  time  allowed,  a  motion  to  dismiss  the  appeal  at 
the  fourth  term  after  the  record  is  filed,  comes  too  late.  Tedder  v. 
Odom,  50. 

8.  From  a  J.  P.    Bondy  evidence  of.    An  appeal  bond  returned  to  court 

with  the  papers,  is  prima  fade  evidence  that  the  appeal  was  prayed  and 
granted.     McCarver  v.  Jenkins,  629. 

9.  Same.    Bond  before  appeal.    Provision  directory.    The  provision,  Code, 

3141,  that  the  bond  shall  be  executed  before  the  appeal  is  granted,  is 
directory.    lb. 

10.  Same.    Amendment.    A  Justice,  having  been  examined,  proved  that 

he  granted  an  appeal  on  the  day  of  the  judgment,  and  delivered  a 
draft  of  an  appeal  bond  to  the  appellant  on  that  day  and  of  that  date, 
which  defendant  afterwards  delivered  to  him  executed,  not  on  the  day 
it  bore  date,  but  after  the  expiration  of  the  two  days  allowed  by  law 
for  appeal.  Appellant  moved  to  allow  the  Justice  to  amend,  so  as  to 
show  that  he  did  grant  the  appeal ;  this  being  refused,  it  was  held  to 
be  error.    lb. 

Costs  of  transcript.    See  Costs,  5. 

11.  In  forma  pauperis.    Tima  to  take  oath.    Time  beyond  |^e  term  may  be 
allowed  by  the  Chancery  Court,  to  an  appellant,  to  take  the  oath  of  a 

44 
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panper,  upon  an  appeal  prayedL  and  granted  to  the  Supreme  Court. 
Andrtwg  ¥.  J^,  634. 

APPEARANCE. 

See  Rboord,  4L 

A8S. 

See  ExECtmosr. 

ASSIGNMENT. 

See  Justice  of  the  Peace.    Attacujikmt.    Obdeb,  1,  2.    Con- 
TETAKCE,  2.    Tax  Sale,  1. 

In  trast.    SeeRsQiSTBATiOK,  1. 

ASSURANCE  OF  TITLE. 
See  Chajcpebtt,  1. 

ATTACHMENT  AT  LAW. 

Property  speafied.  AwignmenL  The  lien,  of  an  attachment  at  law  which 
does  not  specify  the  property  against  which  it  issaesi  does  not  attach 
nntil  leyj,  as  against  intermediate  purchasers.     Vance  v.  Oooper,  93. 

SherifiTs  ooste  on.    See  Costs,  1,  2.    Sale,  &. 

ATTORNEY. 

See  Ageht,  2.    Ratification,  1, 

ATTORNEY-GENERAL 
See  State,  1. 

AUTER  ACTION  PENDENT. 

See  Chancery  Pleading,  II,  12, 13. 

AUTHENTICATION. 

SeeREOOBD,    Sale,  4. 

AUTHORITY. 

The  prindpleB  announced  in  a  case  are  to  be  limited  and  restricted  hf  the 
&ct8  appearing  in  the  case  in  judgment.    Coffee  y.  Nedy,  304. 

AVERMENTS. 
In  Ohanceiy  Pleading.    See  CnANdkRT  Pleading,  I. 

BANK  NOTES. 
1.  ''Good,  current  bank  notes,"  are  bank  notes  which  circulate  currently 
as  mon^.    In  the  absence  of  proof,  they  are  pfesunied  to  be  at  par, 
but  siilject  to  ^Toof  of  their  j«al  value.    Englith  ▼.  Twnejff  617. 
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2.  Upon  a  m.ie  executed  after  the  Act  of  Congress  for  the  iBsne  of  l^al 
tender  notes,  the  standard  of  comparison  by  which  bank  notes  are  to 
be  estimated  is  legal  tender  notes,  not  gold  and  silver.    lb. 

BANK  OF  TENNESSEE. 

1.  New  istue.    The  payment  and  receipt  of  bills  or  notes  of  the  Bank  of 

Tennessee,  issued  after  the  6th  of  May,  1861,  in  payment  of  debts, 
or  in  exchange  for  other  notes  of  the  same  bank,  issued  before  that 
date,  were  not  ill^al  acts,  nor  could  the  party  receiving  the  notes 
regard  the  act  of  payment  or  exchange  as  a  nullity,  and  sue  for  the 
debt,  or  the  value  of  the  notes  given  in  exchange.  Rogers  v.  Left- 
toiehf  480. 

2.  Queition  reaervicL    The  Court  declines  to  express  any  opinion  on  the 

validity  of  such  new  twue.    lb, 

3.  ConstittUional    Law,     Schedule  of  1865.      BetrospeeUve  douse.     The 

Schedule  to  the  Constitution  of  1865  declaring  such  new  issue  to  be 
void,  can  not  create,  by  relation,  a  right  of  action  upon  such  a  trans- 
action perfected  before  its  passage,  and  upon  which  no  right  of  action 
accrued  when  the  facts  occurred.    lb, 

4.  Neie  issue.    The  new  issue  Bank  of  Tennessee  notes  is  not  an  illegal 

consideration  for  a  note.    Story  v.  Dobsoriy  29. 

BELLIGERENTa 

Capture.  Party  advising  or  aiding.  A  capture  of  a  Federal  soldier  by 
Confederate  soldiers,  under  orders,  does  not  subject  a  citizen  giving 
aid  and  advice  to  the  Confederates  to  any  civil  liability.  Smith  v. 
Braseltonf  1  Heis.,  44,  reaffirmed.     Wrighl  v.  Winningham,  254. 

BILLS  AND  NOTES. 

1.  BiU  of  exchange,    (hndiliowd  indorsement.    Notice  of  condition.    Piece- 

demi  debt.  A  bill  of  exchange  indorsed  for  accommodation,  and  deliv- 
ered to  the  maker  on  the  express  condition  that  if  it  was  not  that  day 
discounted  by  a  particular  bank,  it  was  to  be  returned  to  the  indorser 
or  destroyed.  Discount  by  that  bank  being  refused,  the  bill  was 
inssed,  with  notice,  to  the  United  States  Marshal  to  pay  executions, 
for  thQ  satisfaction  of  which  the  money  was  to  be  raised  from  the 
bank.  Held,  that  there  was  no  authority  so  to  apply  the  bill.  Hi4^- 
erson  v.  Raiguel,  329. 

2.  ^0^.    For  dcUars.    Presumption  as  to  value,    A  note  for  dollars,  draw- 

ing interest  from  date,  taken  as  a  payment,  is  not  presumed,  in  the 
absence  of  proof,  to  be  taken  at  a  discount,  but  at  its  nominal  value. 
LanecuterY,  Arendellf  434. 

See   Aj>va29ceusnt.      Orbeb,    1,  2.     Faaudulent  Convey- 

▲NGE,  10. 


692  INDEX. 

BOND. 

See  APPEA.L,  8,  9.    Executors,  1.    Guardian  Bond.    Trust,  2. 
Suretyship,  3,  4,  5,  6. 

Of  Sheriff.    See  Limitations,  Statutes  of,  1,  2. 

BOOK  DEBTS. 

Act  of  1865,  c.  10.  The  limitation  of  two  years,  within  which  a  book  debt 
must  be  proved,  is  within  the  Act  of  1865,  c.  10,  s.  1,  and  the  time  waw 
extended  by  that  act.     Vaughn  v.  Smilhj  649. 

CAFrURE. 

See  Belligerents. 

CERTIFICATE. 

See  Record,  2.    Registration,  2.    Tax  SAiiE,  1,  2,  4. 

CERTIORARI. 

See  Record,  4.    Costs,  6. 

To  quash  execution.  Motion  to  dismiss.  Where  a  certiorari  ia  brought  to 
quash  an  execution,  and  not  for  a  new  trial,  the  Court  can  look  only 
to  the  grounds  stated  in  the  petition.     Nod  v.  Scobyy  20. 

CHAMPERTY. 

\.  Adverse  possession.  Under  decree,  A  non-resident  can  not  convey  lands, 
adveisely  held  for  more  than  twelve  months,  under  a  chancery  decree 
vesting  title.    Saylor  v.  Stewartj  510. 

2.  Ejectment,  Vendor  and  vendee  as  parties.  Pleading,  A  vendor  in  a 
deed  void  for  champerty,  may  recover  in  ejectment,  notwithstanding^ 
his  deed;  but  if  the  vendee  join  with  him,  and  the  declaration  con- 
tain a  single  count,  the  whole  suit  will  fail.    76. 

CHANCERY  JURISDICTION. 

1.  Account,    A  bill  in  equity  lies  for  an  account  of  goods  sold  on  commis- 

Bion,  if  the  transactions  are  complicated,  or  if  there  be  embarrassment 
in  making  proof,  thougli  the  items  are  all  on  one  side.  Taylor  v. 
Tompkins,  89. 

2.  Conflict  of,  in  Chancery  Courts^     Cross  hill.    Creditors,  by  final  decree 

in  Chancery,  can  not,  by  reason  of  such  decree,  obtain  jurisdiction  for 
that  Court,  by  cross  bill  to  such  ended  suit,  to  attack  a  decree  for  di- 
vorce and  alimony  rendered  in  a  Chancery  Court  for  another  Chan- 
cery District.    Smith  v.  Johnson,  225. 

3.  Same^    Notice  of  debt.    The  fact  that  the  wife  who  obtained  the  decree 

for  alimony,  had  notice  of  the  other  decree,  or  was  a  party  to  that 
proceeding,  does  not  vary  this  result.     J6.,  226. 
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4.  Same.   D'smuisalfor  want  of  jurisdiction.    A  decree,  baaed  on  such  a  bill 

declaring  the  decree  for  alimony  void,  ia  erroneous  for  want  of  juris- 
diction.    Diamissed  without  prejudice.    lb, 

5.  Appeal  fram  J.  P.    Error  coram  nobis.    A  bill  by  defendants  at  law, 

alleging  a  suit  by  motion  before  a  J.  P.,  and  judgment  for  complain- 
ants, April  28,  1860,  appeal  by  plaintiff,  failure  to  give  appesil  bond, 
T)r  to  have  the  papers  carried  up,  or  enter  the  caui^e  on  the  docket  or 
prosecute  the  appeal,  until  January  Terra,  1868,  and  that  judgment 
was  then  taken  without  the  knowledge  of  complainant,  is  demur- 
rab!e.     Gunn  v.  Neal,  318. 

6.  Same.    Same.    If  such  are  valid  defenses  against  the  judgment,  the 

way  to  make  the  defense  was  by  error  coram  nobis,    lb. 

7.  To  enjoin  judpnent  at  law.    Where  one  of  the  makers  of  a  note  to 

which  complainant's  name  was  forged,  sent  him  word  by  the  Sheriff, 
who  served  the  writ,  that  he  was  not  to  be  troubled,  but  the  othern 
would  pay  it;  complainant  having  no  previous  knowledge  of  the  ex- 
istence of  the  note,  then  denied  his  liability,  and  avowed  his  determi- 
nation to  resist  it,  but  was  told  by  the  Sheriff  that  he  need  not  attend 
at  the  first  term;  was  sick  at  the  return  term,  and  waa  thereby  pre- 

j  vented  from  employing  counsel;   the  other  defendants  employing 

counsel,  and  putting  in  pleas  for  all,  but  at  the  same  term  withdraw- 

I  ing  the  plena,  and  allowing  judgment  to  go  against  all,  plaintiff*  being 

aware  of  the  forgery  of  complainant's  name;  it  was  held  that  com- 
plainant wan  not  guilty  of  such  negligence  in  making  his  defense  as 
would  preclude  him  from  setting  aside  the  judgment  at  law  by  bill 
in  equity.     Rowland  v.  Jones^  321. 

8.  Relief  against  judgment  at  law.     Excuse  for  not  defending.     Suit  was 

brought  on  a  bill  against  maker  and  indorser,  and  judgment  by 
default,  the  indorser  having  no  knowledge  of  an  unauthorized  dis- 
position of  the  bill,  and  believing  that  it  had  paiwed  according  to  the 
condition  on  which  it  was  to  be  used.  Held,  sufficient  ground  for 
relief  in  equity,  there  being  no  plea,  demurrer  or  motion  to  dismiss. 
Hickerson  v.  Raiguelj  329. 

See  Chancery  Pleading,  1,  8,  9. 

9.  Will.    Fraudulent  judgment.    A  court  of  equity  will  set  aside  a  verdict 

and  judgment  of  the  Circuit  Court,  had  upon  an  issue  devisarit  rd 
non  against  a  will,  if  it  appear  that  Fuch  verdict  and  judgment  were 
obtained  by  fraud.  If,  in  such  case,  the  will  has  already  been  pro- 
bated in  common  form,  the  court  will  reinstate  such  probate.  Smith 
V.  Harrison,  230. 

See  Judgment,  8. 

10.  Adjusting  rquiV'es.    Account.    The  court  of  equity  having  jurisdiction 
to  set  atdde  a  fraudulent  judgment  against  a  will  in  the  Circuit  Court, 
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and  reinstate  the  probate  thereof  hw  jurisdiction  for  all  purposes 
upon  a  bill  which  prays  also  for  an  account  and  adjustment  of  all 
rights  under  said  will.    76. 

11.  Reinstating  probate.    Rwanding  for  re-trial  of  iseue  devisavU  vel  lum. 

While  a  court  of  equity  is  not  the  forum  to  try  an  issue  deviaavit  vd 
noUy  yet,  upon  a  bill  to  reinstate  the  probate  of  a  will  all^;edto  have 
been  set  aside  by  a  fraudulent  judgment,  it  will  take  cognizance  of 
the  factum  of  the  will  itself,  in  adjusting  the  equities  of  the  parties, 
to  determine  whether  their  equities  demand  a  re-trial  at  law  or  a  re- 
instatement of  the  former  probate,  but  not  to  determine  the  validity 
of  the  will  itself.    lb, 

12.  Mistake.  It  seems  that  the  Chancery  Court  is  the  appropriate  juris- 
diction to  afibrd  relief,  where  lands  intended  to  be  conveyed  are 
omitted  by  mistake.  If  not,  the  objection  must  be  taken  in  limine, 
and  is  waived  by  answer.    Fragier  v.  Tubb,  662. 

Of  County  CourL    See  County  Coubt,  2,  3,  4. 

CHANCERY  PLEADING. 

1.  Ifewly  discovered  proofs.    Averments.    A  bill  to  enjoin  a  judgment  at 

law,  on  the  ground  of  newly  discovered  testimony,  showing  payments 
which  should  have  been  allowed  on  the  debt,  which  states,  generally, 
that  complainant  did  not  know  he  could  make  this  proof  until  after 
the  judgment  and  adjournment  of  the  Court ;  that  he  used  all  dili- 
gence to  get  this  proof,  but  did  not  succeed  until  after  the  trial,  is  not 
sufficient  on  demurrer,  without  stating  the  facts  specifically.  Levan 
V.  FtUton,  108. 

JPdrties.    See  State,  1. 

2.  Answer.     When  responsive.    Charge,  that  a  defendant  had  admitted 

that  he  collected  from  an  absconding  debtor  $500,  which  he  appro- 
priated to  other  debts  than  the  one  specified  in  the  bill,  on  which 
complainant  was  surety,  and  that  the  debtor  had  means  to  pay. 
Answer,  that  the  $500  was  collected,  but  it  was  appropriated  to  other 
debts,  on  which  complainant  was  surety,  and  that  he  was  unable  to 
collect  the  note  in  question,  after  ezhausting  all  remedies  by  law  or 
otherwise.     Held  to  be  responsive.    Hopkins  v.  Spurloek,  152. 

3.  Answer  as  cross  bUl.    An  answer  filed  as  a  cross  bill,  must  be  accom- 

panied by  a  bond  for  costs,  or  by  issue  of  process,  to  become  opera- 
tive as  a  cross  bill.     Keele  v.  Cunningham^  288. 

4.  Evidence.    Notice  of  assignment     An  assignment  of  a  chose  in  action 

can  not  be  attacked  on  appeal,  for  want  of  notice  to  the  debtor  or 
trustee,  when  no  such  i^sue  is  made  in  the  pleadings.  Ke/Jy  v. 
Thompson^  278.  . 

5.  Title  deeds.     When  to  be  exhibited.    Where  a  bill  to  be  relieved  of  a 
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sale,  states  specific  objections  to  the  title  of  the  vendors,  and  does  not 
call  upon  them  to  deraign  title,  but  only  to  meet  the  specified  objec- 
tions, the  answer  will  be  sufiicient,  if  it  meets  the  allegations  in  the 
bill,  without  exhibiting  the  title  deeds.    MuUim  y.  Axken,  535» 

6.  General  averment  of  loan/  of  title.    Under  a  general  allegation  in  a  bill 

that  the  vendor  had  no  valid  title,  the  vendee  may  show  any  defect 
in  the  title,  sufficient  to  enjoin  the  pufchase  money  or  rescind  the 
sale.    lb. 

7.  Filmg  answer.     Waiver.    Filing  an  answer  in  chancery  is  a  waiver  of 

objection  to  the  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant, as  well  as  the  subject  matter  of  the  bill.  Holeomb  v.  Can- 
ady,  610. 

8.  Bill  for  new  triai    Merits.    A  bill  filed  for  a  new  trial  of  an  action  of 

^ectment,  showed  that  the  complainant,  the  vendor  of  defendant  in 
^ectment  claimed  by  defective  mesne  conveyances  under  the  superior 
title ;  held  to  be  sufficient  merits.   lb. 

See  Chakceby  Jurisdiction,  8. 

9.  Same.    Excuse  for  not  making  defense.    In  the  same  bill,  the  excuse  for 

not  making  defense  held  to  be  sufficient,  was,  that  the  case  was  reach- 
ed and  tried  at  the  first  term  afler  the  war,  at  which  term  the  Court, 
after  an  interval  of  several  years,  was  reorganized,  the  defendant  be- 
ing absent,  and  not  represented  by  counsel,  and  being  old  and  infirm, 
and  living  in  another  county,  and  social  order  not  being  restored.  lb, 

10.  Fhvud.  Judgment  by  undue  advantage.  To  take  judgment  under  the 
the  circumstances,  was  to  obtain  an  undue  and  unconscientious  ad- 
vantage,   lb. 

11.  Former  suit,    A  general  bill  is  a  bar  to  a  particular  bill;  as  a  bill 

filed  by  the  distributees  of  an  estate  against  the  administrator,  to 
charge  him  with  a  devastavit,  is  a  good  bar  to  a  bill  afterwards  brought 
by  a  creditor  for  the  same  devastavit.     Oreen  v.  Nealj  '217. 

12.  Same.  Practice  on  plea.  Upon  a  plea  of  another  action  pending  in 
equity,  it  is  proper  practice  to  refer  the  plea  to  the  Clerk  and  Master, 
to  report  whether  the  suits  are  for  the  same  cause  of  action.    lb. 

13.  Same.    Plea  of  another  action  pending  need  not  be  sworn  to.    lb. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Barties.  Officers,  principals  and  agents.  Decree  vnthout  process,  A  bill 
filed  to  ei\join  proceedings  on  a  judgment  and  execution,  must  make 
the  plaintiff  in  the  execution  a  party.  If  it  be  filed  against  the 
officer  having  the  execution,  and  an  agent  of  the  plaintiff,  jointly 
with  the  plaintiff,  but  no  process  issue  against  the  plaintiff,  a  judg- 
ment pro  eonfesso  and  a  decree  against  him  will  be  void,  and  will  be 
reversed  as  to  all,  and  the  cause  remanded.    Blanton  v.  Hall,  423. 
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1.  Parties.  Petition  in  caiae  mak'ng  complainants.  Consolidation,  A  bill 
wai)  filed  by  a  vendor  of  lands  againnt  the  representatives  of  the 
deceased  purchaser,  who  were  brought  properly  before  the  Court, 
but  the  lien  had  been  waived.  An  owner  of  part  of  the  purchase 
money,  to  whom  the  purchaser  had  executed  a  note,  came  in  by  pe- 
tition ex  partej  and  was  made  co-complainant.  A  creditor  of  the 
vendor,  having  attached  the  interest  of  the  vendor,  attacking  the  sale 
as  fraudulent  against  creditors,  had  his  bill  consolidated  with  that  of 
the  vendor,  upon  petition.  Held,  that,  as  the  vendor  had  no  lien, 
his  assignee  could  be  subrogated  to  nothing ;  that  the  creditor,  not 
having  made  the  heirs  and  representatives  of  the  purchasers  parties 
to  his  bill,  all  of  them  being  minors,  the  Court  did  not,  by  the  order 
of  consolidation,  obtain  jurisdiction  of  them  as  to  his  suit,  and  could 
have  no  relief  against  the  land,  nor  against  the  fund,  which  hLs  debtor 
had  failed  to  recover.    Brevatd  v.  Snmmar,  97. 

2.*  Appeal.  What-  open  on,  A  decree  in  such  case  having  been  made  for 
the  sale  of  the  land,  to  pay  the  debts  of  the  first  petitioner,  the  cred- 
itor, who  had  a  decree  below  for  the  balance  of  the  fiind  coming  to 
the  vendor,  if  any,  appealed.  The  Court  reviewed  the  whole  decree, 
and  held  it  erroneous.    lb. 

3.  Publication.    Practice  adopted  in  an  alimony  suit,  making  publication 

for  creditors  to  come  in  and  file  claims,  approved.  Smith  v.  Johnson^ 
226. 

4.  Plea,    Setting  down  for  orgumenL    A  motion  to  strike  out  a  plea  in 

equity,  is  equivalent  to  setting  it  down  for  argument.  Brevard  v. 
Summary  97, 

Dismissal  without  prejudice.    See  Chancery  Jdrisdictiok,  4. 

5.  Election,     A  defendant  in  equity  who  has  required  the  complainant  to 

elect  which  of  two  suits  he  will  proceed  in,  and  has  obtained  a  dis- 
missal of  a  suit  at  law  on  such  election,  will  not  be  allowed  to  object 
to  the  jurisdiction  in  equity.     McBroovn  v.  WiUy,  58. 

6.  Revivor.    Bevivor  in  futuro,  on  producing  letters  before  the  C.  &  M.    A 

revivor  was  made  in  this  case  before  qualification,  in  the  name  of 
such  person  as  may  be  qualified  as  administrator,  from  and  after  the 
filing  of  the  letters.    Allen  v.  McCuUoughj  174. 

7.  A  revivor  of  a  decree  by  consent,  precludes  a  defense  against  it,  accru- 

ing after  the  decree,  and  before  the  consent  order.    lb. 

8.  Infant,     Consent  as  to.     An  agreement  made  in  the  progress  of  a  cause, 

clearly  for  the  benefit  of  infants,  may  be  the  basis  of  a  decree,  with- 
out a  reference,  to  report  whether  it  is  beneficial.    lb. 

Appeal,    Time  to  take  oath.    See  Appeal,  11. 
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9.  Decree  for  aoZe.    No  sale  of  lands  will  be  decreed  to  pay  off  vendor's 

lien,  until  the  amount  is  ascertained.    Denny  v.  SteoMy,  156. 

10.  Decree  Gf  sale.  To  bar  redemption,  A  sale  of  land,  without  redemp- 
tion, ordered  by  a  decree  which  does  not  show  that  the  credit  is  al- 
lowed on  application  of  the  complainant,  is  void,  and  will,  on  appeal 
taken  alter  it  is  made  and  confirmed,  be  set  aside,  and  a  re-sale  or- 
dered.    Carter  v.  SimSf  166. 

11.  Decree  over.  Against  tnatee  for  fund  misapplied.  All  the  parties 
being  before  the  Court  on  a  bill  filed  by  the  surety  of  the  maker,  to 
enjoin  a  suit  for  the  debt,  to  be  released  from  the  debt,  or  to  apply 
the  money  received  by  a  trustee  to  the  payment  of  a  mortgage 
debt,  a  decree  is  proper  in  favor  of  the  holder  against  the  surety  of 
the  maker  for  the  balance  of  the  debt,  with  a  decree  over  in  favor  of 
the  surety  against  the  trustee  for  the  amount  misapplied.  Lough- 
miller  V.  Harris^  663. 

See  Confederate  Treasury  Notes,  6.    Tax  Sale,  5. 

CHANCERY  SALE. 

1.  Estoppel  as  to  parties  petitioning  for  the  sale.    Relief  as  to  whom.    On 

a  bill  filed  by  heirs  to  set  aside  a  sale  of  land,  made  under  the  order 
of  a  County  Court,  upon  application  of  two  of  the  heirs  as  adminis- 
trators of  the  estate,  they,  with  some  others,  being  of  age,  and  others 
being  minors,  the  Court  hold  that  they  would  be  bound  to  repel  the 
administrators  if  they  sued  alone;  but,  as  the  others  are  not  culpable, 
the  Court  are  bound  to  declare  the  sa'e  void  in  toto.  Martin  v.  Tur- 
ner, 384. 

2.  Confedaraie  Treasury  notes.     Value  of.    Applied  to  debts.     The  price 

being  paid  in  Confederate  Treasury  notes,  which  were  applied  in 
payment  of  the  debts  of  the  estate,  it  was  held  that  the  purchaser 
should  be  reimbursed  the  value  of  the  currency  paid,  estimated  in 
U.  S.  TreAaury  notes,  with  Interest,    lb. 

3.  Price  a  lien.    Account,  how  adjusted.     Time  to  pay  in,  money.    The 

value  so  charged,  with  meliorations  charged  and  rents  credited,  is 
held  to  be  a  lien  on  the  land,  and  sale  ordered  for  their  satisfaction, 
unices  paid  in  a  reasonable  time.     lb. 

4.  Effect  of  estoppel  as  to  petitioner.     The  surplus,  after  paying  charges, 

decreed  to  the  heirs,  excluding  the  two  administrators.     lb. 

5.  Petitioners  to  pay  costs.    The  administrators  personally  charged  with 

all  costs.    lb. 

6.  Of  personalty.    For  distribution.     ConfimuU'on,    Upon  a  sale  of  slaves, 

made  for  distribution  of  the  proceeds  to  the  distributees,  under  the 
orders  of  a  County  Court,  the  sale  was  not  binding  until  confirmation. 
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The  title  did  not  paae  to  the  purchaser,  and  the  propefty  was  not  at 
the  purchaser's  risk.    Johnson  v.  Johnson,  521. 

7.  Delivery.    Surety,    How  affected  by  act  of  prmdpaL    If  delivery  is 

material  to  the  risk,  the  election  of  the  purchaser  to  take  podsession 
and  assume  the  risk,  could  not  fix  the  liability  of  his  auretieB  for  the 
price,  unless  they  assented  to  his  act    lb, 

8.  iFV»8emton.     Bow  construed.    Where  one  of  three  pnrchasen  of  slaves 

was  administrator,  and  all  were  distributees,  and  they  had  posBession 
of  all  the  slaves  after  the  sale,  and  the  administrator  took  them  South 
for  preservation  during  the  war,  with  the  consent  of  another  one  of 
the  pumhasers,  but  it  did  not  appear  whether  they  held  them  as  pur- 
chasers or  as  distributees,  it  was  held  that  this  did  not  bind  them  as 
purchasers  to  the  loss  of  the  property,  or  to  the  ooDsequences  of  a 
conversion.    Ih, 

9.  Pwrchoat  rrumey.     Collection  before  due.    In  ConfederaJte  or  bank  notes. 

LiabUUy  of  Commissioner.  A  Commissioner  to  sell  land,  receiving 
the  amount  of  a  sale  note  before  it  is  due,  deducting  interest,  in  Con- 
federate notes  or  bank  notes,  without  an  order  of  Court  to  do  so,  bat 
by  authority  of  the  administrator,  on  whose  application  the  land  was 
sold  to  pay  debts  and  for  distribution,  held  liable  only  for  what  he 
received,  if  still  in  his  hands,  or  if  used  by  him,  for  its  market  value 
when  received.     Touchstone  v.  Touchstone,  513. 

10.  Comanissioner^  To  sell,  may  receive  paymenL  A  commissioner  to  sell 
land,  with  authority  to  take  notes  payable  to  himself,  has  authority 
to  receive  payment  of  the  notes  taken,  when  they  hll  due.  Matthews 
V.  Thompson,  588. 

11.  Same.    Same.     Confederate  notes.    Where  the  commissioner,  in  good 

faith,  received  payment  in  Confederate  notes,  and  submitted  to  a  de- 
cree against  him  for  the  amount,  in  dollars,  it  was  held  to  be  a  good 
payment  as  to  the  purchasers,  and  tlutt  they  were  discharged.     lb. 

See   COKMISSIOKEB. 

Judgment  against  purchaser.    See  Juix^mestt. 

CHABACTER. 

See  Evidence,  18. 

CLERK. 

See  Costs. 

CODE  CONSTRUED, 

Amendment,  2869 609 

Appeal,  534,  2304,  3148,  8137,  3155,  3159,3172 20,  454 

3144 632 

4516 312 
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Appeal,  3194,  3196,  4616 « 640 

3170 ^.  641 

ABBignment,  Pleading,  3777 -  427 

Attachment^  lien  of,  3607 < ~  96 

2398,  2448,  2471 

Book  debt,  3781 «  660 

Clerk,  3133,  3161,  4050 640 

Commiarioner,  329,  776,  3610,  4050,  4052 694 

Consideration,  ^lure  of,  1804,2918 41 

Costs,  3197,  3219,  8220. 646 

Cobnty  Court,  filial  portion,  <&&,  2312,  2313,  2314,  citing  2295, 

2311,  2316,  2316 467,  468 

2998,  3006,  4180,  4196,  4204 473 

2949,  3266,  4201,  4204,  4321 487 

2304,  3148- 634 

Demurrer,  4321 336 

Descents,  2420 -  368 

Discovery,  petition,  3898 436 

Divorce,  2471,  2472,  2477,  2979 175 

2448  to  2478 186 

2469 228 

Dower,  2900 362 

2398 188 

Error,  judgment  confessed,  2979,  3107 192 

4616 *. 304,  640 

Fraud.    Conveyance,  1759 163 

Frauds,  statute  of,  1758 672 

Guardian  and  Ward,  2489,  2493,  2646 ^192,  193 

Interest.    Usury,  1943,1944,  1950 295,  296 

Joint  action,  2787 203 

Judgment  by  motion,  3694 430 

3591,  3692,  3600 11,12,13 

.   733,  735 607 

on  appeal  bond,  3137~ 14 

Judicial  knowledge,  3800,  3801 311 

Justice,  proceedings,  2875,  4132,  4177,4178 631,  632 

Limitations,  statute  of,  v.  Sheriff,  2774,  2776 393 

Lost  instrument,  3901,  3903 171 

Lost  record,  3907 117,  550 

Motion,  Return,  3591,  3592,  3594,  3600 11 

3694. , 430 

Order  for  money,  1959,  1961,  1962 439 

Partition,  3266,  4201,  sub-s.  5 486 

Pauper  oath,  3194,  3195 640 

Perjury,  4793 639 
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Pleadings,  2746,  2747 317 

2884 41,  317 

Record,  certificate  to,  3795 309 

Redemption,  2128 53 

2124,  2125,  2135 211,  212 

Registration,  legacy,  assignment,  2030 278 

certificate,  2058,  2080 411 

Seal,  1804 41 

Set-oflF,  2918 42 

mutual  demands,  2787  et  seq.  2918 203 

Slander,  3400 -266 

Slave,  2246 522 

St<ate,  suit  r.,  2806 609 

Stay,  3059,  3060,  3063,  3065,  3066,  3067 16  to  19 

Surety,  release  of,  778,  785,  788 626,  627 

Trespass,  death  by,  2291 584 

Trustee,  bond  of,  1794 354 

Waiver,  4324 487 

Will,  nuncupative,  2165 114 

COIN. 

See  Judicial  Knowledoe. 

COMMISSIONER. 

See  Chancery  Sale,  9,  10,  11. 

COMMISSIONS. 

Pee  Agent,  1. 

COMPENSATION. 

See  Agent,  1. 

CONDITION. 

See  Bills  and  Notes,  1. 

CONFEDERATE  TREASURY  NOTES. 

1.  Beiurned  in  eourge  of  dealing  to  the  party  who  once  held  them.  Con- 
federate money  having  been  collected  and  paid  into  the  ofiioe  of  the 
Clerk  of  the  Court,  the  plaintiff  refusing  to  receive  it,  the  defendant. 
Young,  applied  to  borrow  it,  and  gave  security,  when  the  plaintiff 
said  if  they  were  mind  to  take  it,  it  was  all  right,  •  ♦  ♦  but  he 
would  not  take  the  money;  thereupon  Young  took  the  money  and 
executed  the  note  sued  on,  with  surety.  Young  had  previously  paid 
the  same  money  to  the  defendants  in  the  execution,  they  paying  it 
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lo  the  Sheriff,  Young  received  it  agaia  as  a  loan.  Held,  that  he  and 
his  surety  were  liable  for  the  full  amount  of  the  note.  McBrooni  v. 
WUey,  58. 

2.  Promise  to  take  back.    A  payment  in  Confederate  Treasury  notes,  vol- 

untarily received  and  credited  on  a  note,  will  not  be  set  aside  because 
of  a  subsequent  promise,  without  consideration,  to  'Hake  it  back.'' 
Vance  v.  Smithy  344. 

3.  Accoitnt  for  valtte.    Where  Confederate  Treasury  notes  were  received 

when  they  had  a  value,  and  retained,  without  showing  what  became 
of  them,  the  party  will  be  held  to  account  for  the  value  of  the  notes. 
Bogle  V.  Hammons,  137.     See  Martin  v.  Tumerf  384. 

4.  TcTuier  of,  hack.     A  failure  to  tender  back  Confederate  notes,  when 

they  were  of  no  value  whatever,  can  not  materially  affect  a  party's 
right.    lb. 

5.  Account  for  notes  vMd.    A  party  taking  Confederate  Treasury  notes, 

and  uding  them,  must  account  for  the  amount  realized  for  them. 
Mc(Jartney  v.  Wade,  369. 

6.  Same.    Decree  against  bQrrower.    Where  a  complainant  on  whom  Con- 

federate money  had  been  imposed  by  duress,  loaned  it  to  another, 
and  that  other  used  it  in  payment  of  his  debts,  and  made  no  com- 
plaint of  it,  all  the  parties  being  before  the  Court,  the  decree  was 
entered  in  favor  of  the  complainant  against  the  paity  to  whom  he 
had  loaned  the  money,  and  as  to  so  much,  the  payment  to  complain- 
ant was  held  good.    lb. 

7.  Payment  in.    How  valued.    A  payment  unlawfully  made  in  Confed- 

erate money,  used  by  the  payee,  will  be  allowed  for  at  its  marketable 
value  at  the  time  it  was  received.    Jackson  v.  Collins,  491. 

8.  Post-office  check.    A  post-office  check  on  the  Confederate  States,  taken 

in  payment,  the  holder,  failing  to  collect,  would  o/ily  be  entitled  to 
recover  the  value  of  what  he  would  have  received  on  the  check;  ?.  e., 
the  number  of  dollars  called  for,  in  Confederate  notes.  Denny  v. 
Steakly,  15C. 

Plea  of.    See  Pleadimo,  7. 

See  Chancery  Sale,  2,  9, 11.    Duress,  2,  3.    Agency,  7. 

CONFEDERATE  SOLDIERS. 

Not  a  duty  to  deseii.  A  Confederate  soldier,  hired  as  a  substitute  for  a 
conscript,  was  not  under  any  obligation  to  desert,  and  incur  the  pen- 
alty of  desertion.     OwUer  v.  Putton,  257. 

CONFIRMATION. 

See  Chancery  Sale,  6. 
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CONSENT  ORDER 

See  Chancsbt  Phachce,  7,  8. 

CONSIDERATION. 

See  Advancement.    Guabantt.     Husband  and  Wife,  8.    In- 
terest, 4. 

CONSOLIDATION. 

See  Chancery  Practice,  1. 

CONSTABLE'S  RECEIPT. 
See  Evidence,  14. 

CONSTITUTIONAL  LAW. 

1.  LeffidcUiure.    Special  aetsion.    By  art.  3,  a.  8,  of  the  Constitiition,  the 

General  Assembly,  at  a  special  sesraon,  is  prohibited  from  entering 
upon  any  legislative  business  except  that  for  which  they  were  espe- 
cially called  together.    Davidson  v.  Moorman,  575. 

2.  Redemption,    Exiensim  by  Act  of  1S61,  void.    The  act  of  June  28, 1861, 

c,  20,  s.  2,  providing  that  debtors  or  bona  fide  creditors  shall  have 
three  years  in  which  to  redeem  real  estate  sold,  having  been  passed 
at  an  extra  session,  and  that  not  being  the  business  for  which  they 
were  called  together,  is  void.    lb. 

See  Bank  of  Tennessee,  3. 

CONSTRUCTION. 

See  Contract,  4.    Conveyance,  1.    Record,  5. 

CONTESTED  ELECTION. 
See  Election. 

CONTRACT.  . 

1.  Unsigned  by  one  party,    EffecL    A  covenant  to  pay  money,  the  price  of 

a  n^ro,  signed  by  the  buyer,  containing  a  stipulation  to  make  a  bill 
of  sale  at  the  time  of  the  payment  of  the  purchase  money,  evidently 
intended  to  bind  the  sellers,  but  not  signed  by  them,  is  the  covenant  of 
the  vendee  only.     Officer  y,  Sims,  501. 

2.  Same    If  such  covenant  had  been  signed  by  both  parties,  it  only  hound 

the  vendor  to  make  the  hill  of  sale  when  the  money  wan  paid ;  and  so 
was  not  a  dependant  covenant    lb, 

3.  Dependent  covenamts.    If  such  covenant  were  dependent^  an  averment  of 

readiness  to  perform  at  the  day;  the  power  then  existing  to  make  an 
effective  bill  of  sale;  would  be  sufficient,  though  at  a  subsequent  time, 
and  before  suit  brought,  property  in  slaves  was  destroyed  by  the 
amended  Constitution.    76. 
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* 

4.  How  affected  hy  ike  km.  The  lialnUty  of  the  stayor  is  asBumed  in  view 
of  the  existing  law,  and  the  issue  of  an  execntion  before  the  end  of 
the  eight  months  in  a  case  provided  for  hy  the  law,  is  not  a  violation 
of  the  contract,  but  in  conformity  with  it.    BothekUda  v.  Forbes,  13w 

Bee  DuBBBB,  1.    Stat. 

Of  husband  to  pay  deceased  wife's  debt.     See  Hubbakd  Ain>  Wife,  8. 

CONVEYANCE. 

1.  Construction,    In  the  construction  of  a  conveyance  the  intent  of  the  par- 

ties is  to  prevail.  Present  words  of  conveyance  in  the  former  part  of 
the  instrument  may  be  controlled  by  after  portions  of  the  same.  JiTiV 
aom  V.  NdsoUy  4. 

2.  QranL    AasigwMini  of.    Assignment  of  a  grant  by  indorsement  and  de- 

livery is  not  a  mode  of  conveyance  known  to  our  law,  and  does  not 
transfer  the  title,  l^gal  or  equitable,  or  give  a  right  to  a  specific  execu- 
tion.   Hokomh  V.  Canadyy  610. 

See  Judgment,  9.  Chakceby  Sale,  6 

COSTS. 

Bond,  for.    See  Chancery  Pleading,  3. 

1.  Sheriff  U  cost  on  compromise  of  aUachmerU  suiL    A  Sheriff  who  has  levied 

an  attachment  becomes,  on  payment  or  settlement  of  the  case,  entitled 
to  commissions,  at  the  rate  allowed  upon  executions,  to  be  computed 
upon  so  much  as  is  realized  by  the  plaintiff  from  the  defendant  by 
payment  or  satisfactoiy  settlement.    Shaw  v.  Armstrong,  420. 

2.  Same,    Same,    Where,  after  levy,  the  defendant  became  bankrupt,  and 

the  plaintiff  agreed  to  take  $600  and  release  the  attachment,  and 
prove  his  debt  in  bankruptcy,  the  Court  allowed  commissions  on  the 
$500,  but  refused  it  on  what  might  be  subsequently  realized  in  bank- 
ruptcy,   lb, 

3.  Setroff,    A  defendant  pleading  and  sustaining  a  set-off  is  entitled  to  re- 

cover the  cost  of  the  set-off.    Maupin  v.  Whiison,  1. 

4.  Judgment  for.    Judgment  for  costs,  erroneously  entered,  may  be  cor- 

rected at  a  submquent  term.    lb, 

5.  A  Clerk  will  be  deprived  of  the  costs  of  a  transcript,  "for  irregular  ar- 

rangement and  general  oonfuriion."    Bass  v.  Shurer,  216. 

6.  Suceessfid  party.    Discretion  as  fo  costs,    A  plaintiff,  obtaining  a  judg- 

ment for  lees  than  he  claimed  before  a  Justice  of  the  Peace,  took  the 
case  by  certiorari  to  the  Circuit  Court,  where  the  judgment  of  the 
Jnetioe  was  affirmed.  Held,  that  he  was  not  entitled  to  recover  the 
ooflCs  of  the  eertiorari,     WUUams  v.  Cosby,  644. 
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COUNTY  COURT. 

See  Judicial  Acts,    Appeal,  1,  2.    Partition. 

1.  Jurisdiction  of.    Legacies  and  filial  portions.    The  County  Court  has  no 

jurisdiction  of  a  petition  filed  against  an  executor  or  administrator, 
with  the  will  annexed,  to  recover  a  legacy  of  specific  amount,  $100, 
admitted  to  be  in  h's  hands  and  due,  but  which  he  insists  he  has  paid, 
and  on  which  a  contest  is  made  over  the  validity  of  the  payment. 
Bowers  v.  Lester,  456. 

2.  Partition.    Jurisdiction  of.    The  County  Court  has  no  jurisdiction  of  a 

case  of  partition  where  it  is  necessary  as  a  preliminary  to  settle  the 
title.    Dean  v.  Snelling,  484. 

3.  Juiisdiciion.     Objection  to^  waiver.    The  rule  that  the  filing  of  an  answer 

in  the  Chancery  Court  is  a  waiver  of  objections  to  the  jurisdiction,  to 
decree  upon  matters  properly  of  legal  cognizance,  has  do  application 
to  the  jurisdiction  of  the  County  Court*     lb. 

4.  Same.    Same.    Partition.    An  answer  to  a  petition  for  partition  in  the 

County  Court,  does  not  waive  an  objection  to  the  right  of  the  Court  to 
try  and  adjudge  title;  but  the  petition  will  be  dismissed  at  the  hear- 
ing,   lb. 

Minutes  not  signed.    See  Record. 

Judgment  of.    See  Pleading,  2. 

COVENANT. 

See  Contract.    Election,  1,  4. 

CREDITOR. 

See  Deed.    Fraudulent  Conveyance,  4,  5.    Trust,  10. 

CROSS  BILL. 

See  Chancery  Jurisdiction,  2.    Ch.  Pleading,  3, 

DAMAGES. 

See  Judgment,  1,  2, 3.    Mistake,  4.  Sale.    Bills  and  Notes,  2. 

DECLARATIONS. 

See  EviDEKCB,  7,  8.    Will,  4. 

DECREE. 

See  Ch.  Pl.  and  Pr.,  1,    Ch.  Pr.,  7,  8,  9, 10. 

DEED. 

See  Fraudulent  Conveyance.    Mistake. 

1.  Of  Ti^usU    Presumption  of  acceptance.    On  the  conveyance  of  property 
in  trust  for  creditors,  the  presumption  of  acceptance  arises,  and  the 
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property  vesta  in  the  trostee,  irrevocable  by  the  grantor,  to  await  the 
election  of  the  beneficiaries.    Fainptkanon  v.  McDonaldy  405. 

2.  Same,    EepudiaUon  of  deed,    A  distinct  and  unequivocal  act  of  repu- 

diation of  a  deed  by  a  beneficiary  in  it,  will  operate  as  an  estoppel  to 
claim  a  benefit  under  it.    lb, 

3.  To  hein  of  a  person  living,    A  deed  conveying  land,  in  preaentiy  to  the 

heirs  of  a  person  living,  vests  the  title  in  the  children,  then  in  esse,  of 
that  person ;  after-born  children  do  not  take.     Qrimea  v.  Orrandy  298. 

4.  Construction.     To  pay  credilOTSf  means  exi^ng  creditors,    A  deed  provid- 

ing for  the  payment  of  all  creditors,  and  disposing  of  the  surplus  to 
third  persons,  provides  for  debts  only  which  existed  at  the  making  of 
the  deed.     Vance  v.  Smith,  344. 

See  CoKvinrAiTCE,  1. 

DELIVERY. 

See  Ohancebt  Sai.x,  7. 

DEMURRER. 

See  PuBADimi,  5. 

DEPENDENT  COVENANT. 
See  Contract,  2. 

DEPUTATION. 
See  Sheriff. 

DESCENTS. 

1.  Mother,  when  the  heir.    Lands  descended  from  the  father  of  an  intestate 

who  dies  unmarried,  without  brothers  or  sifters,  or  the  issue  of  such, 
will  descend  to  the  mother,  if  living.     Towls  v.  BainSy  355> 

2.  After-born  brothers  and  sisters.    After-bom  brothers  and  sisters,  unless 

''bom  within  the  period  fixed  by  law,"  do  not  take  an  interest  in  the 
estate  of  a  deceased  brother.     Chimes  v*  Orrandy  298. 

DESCRIPTION. 

See  Tax  Sals,  2.    Specific  Pehformance,  3,  4. 

DESERTION. 

See  Confederate  Soldier. 

DEVISAVIT  VEL  NON. 

See  Ch.  Jurisdiction,  9« 
45 
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DISCOUNT. 

See  Interest,  1,  3, 

DISCOVERY. 

See  Evidence,  12. 

DISTRIBUTION. 
See  Slaves. 

DIVORCE. 

For  cause  existing  at  marriage.  It  eeems  that,  under  the  Code,  2448,  a  di- 
vorce may  be  granted,  declaring  the  marriage  void  ab  iniiiOf  for  three 
out  of  the  nine  causes.     All4sii  v.  MeCulUmgkj  174. 

See  Husband  and  Wife,  5,  6. 

DURESS. 

1.  Where  personal  fear    is    aroused    by    threats,  ho  as   to   compel  a 

person  to  make  a  contract,  or  do  any  act,  which  he  would  not  other- 
wise have  dune,  such  contract  or  act,  is  utterly  null  and  void.  Bogk 
v.  Hammons^  137. 

2.  Fmud,    Where  a  deed  for  land  was  obtained,  for  Confederate  Treasury 

notes,  during  the  war,  by  a  substitute  in  the  Confederate  army,  by 
repeated  threats  of  bringing  the  soldiery  upon  the  maker,  there 
being  a  military  order  against  refusing  to  take  the  notes,  and  by 
ptatements  that  the  penalty  of  refusing  was  hanging,  and  by  promises 
to  take  the  money  back,  or  make  it  good  as  gold  and  silver,  if  it  did 
not  answer  all  purposes,  it  was  set  aside  for  duress  and  fraud.  /&., 
136. 

3.  Confederate  notes  taken  vnder.    A  party  receiving  a  payment  in  Confed- 

erate money,  under  the  pressure  of  threats  of  immediate  military 
arrest,  which,  under  the  circumstances  existing,  could,  and  probably 
would  have  been  executed,  will  be  relieved  from  the  payment 
McCartney  v.  Wade,  369. 

4.  Declamlions  made  under.     Declarations  that  he  had  acted  voluntarily, 

made  by  the  party  while  tlie  circumstances  still  existed,  and  properly 
attributable  to  the  fear  and  apprcliension  under  which  he  previously 
acted,  will  not  preclude  the  right  of  the  party  to  relief.    lb. 

EJECTMENT. 

See  Champerty,  2. 

ELECTION. 

1.  0/  revenue  collector.  Contest.  Jurisdiction  of.  In  the  absence  of  any 
specific  provision  as  to  the  juriH<liction  of  a  contested  election,  a  court 
having  the  power  to  induct  an  officer,  has  the  power  to  determine  the 
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validity  and  truth  of  the  return  of  his  election.  The  County  Court 
having  the  power  to  induct  a  Kevenue  Collector,  is  the  proper  juiis- 
diction  before  which  a  contested  election  lies  as  to  that  office,  there 
being  no  express  provision  for  a  contest  elsewhere.  Blackburn  v. 
Vick,  377. 

2.  Contest.     The  remedy,  when.      If  a  party  take   an  office  under  color 

of  an  election,  the  only  remedy  for  the  party  who  is  really  elected  is 
by  a  contest.    lb, 

3.  Mode  of  proceeding.     Statement  and  issue.     The  contestant  should  file, 

after  due  notice  to  the  adverse  party,  in  the  court  where  the  contest  is 
to  be  made,  a  clear  statement  of  the  grounds  on  which  he  proposes 
to  contest  the  election  of  his  opponent,  presenting  grounds  for  an 
issue  of  law  or  fact.  To  this  the  defendant  should  reply,  so  as  to 
raise  a  question  of  law  or  fact.    lb, 

4.  Same.     It  is  the  duty  of  the  Circuit  Court,  on  an  appeal  in  such  case 

from  the  County  Court,  to  see  that  proper  issues  are  made  up,  hear 
the  evidence,  and  determine  the  rights  of  the  claimants  to  the  office 
in  controversy.    lb, 

5.  To  be  tried  on  the  merits.     A  judgment  against  a  contestant,  on  appeal 

from  the  County  to  the  Circuit  Court,  without  trial  on  the  merits, 
that  he  pay  all  the  cofcts  but  the  costs  of  defendant's  witnesses,  is  er- 
roneous, where  the  court  has  jurisdiction  of  the  contest.    lb. 

ELECTION. 

See  Ch.  Ph.,  1,  4. 

EMANCIPATION. 

Time  of.  Emancipation  took  place  in  Februarv,  1865,  by  the  Act  of 
the  State  Government.    Johnson  v.  Johnson,  522. 

ERROR. 

When  the  writ  lies.    See  State. 

1.  Evidence  of  established  or  immaterial  facts.    The  admission  of  incom- 

petent evidence  to  prove  facts  otherwise  fully  established,  and  un- 
controverted,  is  not  a  ground  of  reversal.  So  of  the  admission  of 
immaterial  facta  not  calculated  to  affect  the  jury.  FkuUers  Bank  v. 
Massey,  361. 

See  Will,  5. 

2.  When  a  ground  of  reversal.     Where  there  is  error  in  the  admission  of 

evidence,  or  in  the  charge,  it  is  not  enough  to  avoid  the  reversal  that 
tliere  is  sufficient  evidence  to  support  the  verdict,  aside  iVom  that 
which  is  objected  to.  It  must  appear  that  no  injuiy  could  have  been 
caused  by  the  ^^ror.     Clark  v.  Rhodes,  206. 
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3.  Verdid,     On  doubtful  proof,     A  doubt  as  to  the  correctneas  of  a  Ter- 

dict  doeto  not  authorite  a  revenal  in  the  Supreme  Gonrt,  in  a  dvil 
case ;  bnt  it  impoees  upon  the  Court,  more  imperatirelj,  the  duty  of 
Bcrutinizing  the  inddenta  of  the  trial,  and  the  other  errors  assigned 
in  the  record.    HaeheU  y.  Brown,  264. 

4.  Verdid,     Effed  onfouis.     A  rerdict  majr  be  regarded  as  settling  ques- 

tions of  fact  as  to  which  there  is  conflict  of  proof.  Wrighl  y.  Wm- 
ninghanij  254* 

6.  Evidence.  Impea^ing  a  wUnem,  It  is  error  to  chaige  that  when  the 
credit  of  a  witness  is  questioned,  you  try  it  as  you  would  any  other 
fiict  in  the  case,  without  stating  the  rules  by  which  it  is  tried  more 
fully.    Hackett  y.  Brotm,  264. 

6.  Charge  of  Court.     Mud  apply  to  the  fads*      A  Ck>urt  must  charge  the 

jury,  not  in  remote  and  impalpable  generalities,  but  as  applicable  to 
the  fiicts,  so  as  to  aid  the  jury  in  arriying  at  a  correct  oondnsion.    /6. 

7.  General  charge^  how  offeded  by  rrfuaal  to  ehar^  on  particular  poinL    A 

general  instruction,  that  the  jury  may  look  to  all  the  &cts  and  cir- 
cumstances, may  be  restricted  in  its  effect  by  a  request  for  a  sped  fie 
instruction,  that  a  particular  fact  may  be  looked  to,  and  a  refusal  of 
the  Court  so  to  charge.    lb, 

8.  Nid  tiel  record.    It  is  error  to  submit  an  issue  of  iiiiZ  tid  record  to  a 

jury;  but  if  they  find  as  the  Court  would  haye  found,  it  is  not  a 
material  error,  for  which  this  Court  will  reyerse^     Coffee  y.  Neely,  304. 

9.  Writ  in  Chancery,     How  far  defendaaU  in  error  may  take  benefit  under, 

A  writ  of  error  in  a  Chancery  proceeding  brings  up  the  case  so  fiir 
that  compensation  denied  below  to  an  agent,  defendant,  may  be  al- 
lowed in  the  Supreme  Court,  upon  error  prosecuted  by  the  prindpal, 
the  complainant,  in  a  case  seeking  a  recoyery  and  account  in  the 
matter  of  the  agency.     Wood  y.  Cooper,  441. 

ERROR  CORAM  NOBIS. 

See  Ch.  Jurisdiction,  5,  6. 

ESTATES. 

See  Shslly'8  Cabs. 

ESTOPPEL. 

See  Ch.  Sale,  1,  4.    Deed,  2.   Sale^  5.   Trttst,  9i 

EVIDENCB. 

See  Error,  1,  2,  3,  6. 

1.  Dedaration  of  deceased  guardian*  The  declarations  of  a  deceaned  guar- 
dian as  to  a  transaction,  not  made  as  part  of  the  ren  geda,  are  not 
admissible  to  establish  a  right  in  his  wards.   KeeU  y.  Cunningham,  288. 
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2.  DedaroHonB  fnade  after  the  deed.  DeclarationB  of  the  maker,  or  of  the 
trustee  of  the  deed,  pr^adicial  to  its  validity,  made  subsequent  to 
the  making  of  the  deed,  are  inadmissible  in  evidence  to  affect  the 
beneficiaries  in  the  deed.     Vance  v.  Smith,  344. 

Declarations.    See  Wiix,  4.    Made  under  duress.    See  Duress. 

Admissions.    See  WrLL,  5. 

8.  To  diicredU  wUnees.  A  witness  cannot  be  impeached  by  showing  trivial 
discrepancies  as  to  collateral  matters,  nor  by  proving  that  others  were 
present  "and  did  not  hear  what  he  states  to  have  been  said,  nor  by 
loose  conversations,  seemingly  at  variance  with  his  evidence,  to 
which  his  attention  has  not  been  properly  called.  Bogle  v,  Ham- 
monsy  137. 

4.  Witness,    The  fact  of  a  witness  releasing  an  interest,  is  a  circumstance 

to  show  his  leaning.    Sandford  v.  Weedon,  71. 

5.  Belewncy.    Where  a  plaintiff  captured  during  the  war,  was  permitted 

to  prove  what  prisoners  in  particular  prisons  endured,  without  any 
proof  that  he  was  kept*at  such  prisons,  the  evidence  was  he-d  irre- 
levant, and  its  admission  error.     Wright  v  Winninghamy  254. 

Must  follow  pleadings.    See  Ch.  Pleading,  4. 

6.  Means  of  payment^  as  relevant  to  payment.  On  a  question  whether  a 
certain  payment  was  made,  it  is  admissable  for  the  payor  to  prove 
that  he  had  the  means  to  pay,  as  a  circumstance ;  as  that  he  sold 
certain  property  to  raise  the  money  to  pay  the  particular  debt. 
Planter's  Bank  v.  Maxsey,  360. 

7.  DedanUions  to  explain  acts.     To  admit  the  statement  of  a  payor  at  the 

time  of  the  sale  and  receipt  of  money,  as  to  the  purpose  for  which 
he  was  raising  the  money,  is  not  error.    lb. 

8.  Declarations  in  presence  of  agen(s  of  adverse  party.    Where  the  payor, 

in  the  presence  of  the  payee's  agent  who  was  receiving  the  money, 
borrowed  money  to  make  up  a  deficiency,  what  he  said  at  the  time 
in  the  presence  of  the  agent  is  admissible,  as  a  circumstance  going 
to  show  the  payment.    lb. 

9.  Proof  of  payment.     Whai  admissable.    On  a  suit  upon  two  bills  of  ex- 

change, as  lost  bills,  these  facts  were  held  admissible  to  prove  pay- 
ment :  that  a  party  to  the  bills  of  exchange,  which  were  then  in  the 
hands  of  a  particular  person,  after  circumstances  tending  to  show  a 
payment  of  money,  came  out  of  a  room,  and  in  the  presence  of  the 
holder,  with  two  bills  of  exchange  in  his  hand,  spoke  of  them  as 
paid ;  showing  them  to  witness,  who  saw  that  they  were  bills,  and 
that  one  of  the  bills  had  the  name  on  it  of  a  party  whose  interest  the 
witness  was  looking  after,  and  the  other  had  another  name,  which 
names  agreed  with  those  on  the  bills  in  question;    there  being  no 
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proof  that  there  were  any  other  bills  but  those  in  question  made  by 
the  parties,  or  in  hands  of  the  person  to  whom  the  payment  was 
alleged  to  have  been  made.    lb.,  361. 

10.  Same.    The  subsequent  possession  of  bills  of  exchange  by  the  payor, 

somewhat  vaguely  described,  and  of  their  destruction  by  burning, 
were  also  held  to  be  circumstances  proper  to  be  left  to  the  jury.    lb, 

11.  Testimony  of  deceased  vntness.    A  witness  called  to  prove  the  testimony 

of  a  deceased  witness  on  a  former  trial,  is  competent  to  testify,  if  he 
remembers  the  substance  of  what  the  deceased  witness  swore  on  a 
particular  subject,  though  he  does  not  profess  to  know  his  testimony 
on  other  points.    lb, 

12.  Practice.  Petition  for  discovery.  A  party  filing  a  petition  for  discov- 
ery, has  no  right  to  read  his  petition  in  connection  with  the  answer, 
unless  it  is  necessary  to  a  proper  understanding  of  the  answer,  and 
it  is  error  for  the  Court  to  allow  the  reading  of  such  petition,  although 
he  instructs  the  jury  at  the  time  it  is  not  evidence.  LoMxisier  v. 
ArmdeU,  434, 

13.  Sam£.    In  jury  trials,  evidence  not  properly  admissible  should,  if 

possible,  be  excluded  in  limine,  so  that  it  may  not  be  heard  by  the 
jury.     lb. 

14.  Grade  of,  to  establish  fraud.  Chancery.  In  a  court  of  law,  as  in  a 
court  of  equity,  fraud  may  be  established  by  circumstances ;  but  in 
the  former,  a  higher  degree  of  presumptive  evidence  is  required. 
Smith  v.  Harrison,  230. 

Quantum  of.     See  Trust,  7,  11,  12.    Will,  3. 

15.  Handwriting.  Comparison,  Writings  not  in  the  eauae.  Other  writings 
than  the  one  sued  on  can  not  be  introduced  in  evidence  for  the  pur- 
pose of  comparison  of  handwriting  by  the  jury,  or  by  the  witnesses. 
Clark  v.  fihodes,  206. 

16.  Constables  reeeipL  A  Constable's  receipt  to  a  surety  for  moneys  due 
upon  a  judgment,  is  not  evidence  of  its  payment,  as  against  a  pur- 
chaser from  the  principal  judgment  debtor,  or,  it  seems,  against  the 
debtor  himself.     Brevard  v.  Summar,  97. 

17.  On  former  trial  To  prove  the  testimony  of  a  deceased  witness  on  a 
former  trial,  a  witness  is  not  competent,  who  states  that  he  does  not 
remember  that  the  deceased  was  examined  on  the  former  trial,  but 
he  remembers  that  he  heard  all  the  evidence  in  that  trial,  and  if 
he  was  examined,  he  heard  him;  that  he  was  examined  in  another 
cause,  and  he  remembers  his  testimony  in  that  cause,  and  that  if  he 
was  examined  on  the  former  trial,  his  testimony  did  not  vary  from 
his  testimony  in  the  other  cause.  Nor  ran  he  be  heard,  after  proof 
aliunde,  that  the  deceased  was  examined  on  the  former  trial.  Kin- 
natd  V.  WWmore,  617. 
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18.  Ofehnraeter.  In  a  civil  action,  involving  moral  turpitude,  where  the 
evidence  ifl  circumstantiiil,  the  defendant  may  introduce  evidence  of 
his  good  character.     Henry  v.  Brownj  213. 

19.  Secondary.  Admission  of.  The  admisBion  of  secondary  evidence  ia  a 
preliminary  matter  for  the  Judge.  It  may  be  allowed,  upon  a  rea- 
sonable preHumption  that  the  primary  evidence  is  lost.  Andenon  v. 
Maberryj  653. 

20.  Same,  Proof  to  admit.  Custodian.  That  a  pipor  was  left  by  a  party 
at  his  home,  when  he  left  home  during  the  war;  that  he  is  informed, 
and  believes,  that  it  was  destroyed  by  his  wife;  that  he  has  made 
diligent  search,  and  cannot  find  it;  that  he  is  assured  by  his  wife  that 
she  burned  it,  is  sufficient  evidence  of  loss  or  destruction  to  admit 
secondary  evidence.     lb. 

Proof  to  admit.    See  Lost  Instrument,  2. 

21.  Witness.  Inoompetency  for  want  of  religious  belief.  A  witness  may 
be  shown  to  be  incompetent  for  want  of  religious  belief,  either  by  an 
examination  on  voir  d/rc,  or  by  proof  of  his  declarations  on  the  sub- 
ject, at  the  option  of  the  party  seeking  to  exclude  him.    76. 

Admission  of,  when  error.    See  Error,  1,  2. 

Parol,  to  contradict  deed.    See  Fraudulent  Conveyance,  6. 

Parol,  to  prove  contents  of  lost  paper.     See  Lost  Instrument,  2. 

EXECUTION. 

1.  Stay  of.  Fi  fa.  on  affidavit.  Against  whom.   The  plaintiff  in  a  judgment 

before  a  Justice  of  the  Peace,  on  which  the  execution  has  been 
stayed,  if  he  procure  an  execution  under  the  Act  of  1846,  c.  216,  s. 
2,  Code,  3065,  upon  affidavit  of  insolvency,  etc.,  of  stayor,  and  failure 
of  defendant  to  justify,  etc.,  Is  entitled  to  an  imriediate  execution 
agaiast  both  the  principal  debtor  and  the  stayor.  RothchUds  v. 
Forbes,  13. 

2.  Same,    Act  of  1861.     A  stay,  under  the  Act  of  1861,  c.  2,  ss.  1,  2,  3, 

of  execution  on  a  judgment  rendered  more  than  eight  months  before 
its  passage,  and  on  which  a  stay  had  been  allowed,  which  had  ex- 
pired, was  unauthorized  and  void.    Noel  v.  Scoby,  20. 

See  Stay. 

3.  SherijjTs  sale.    Remainder,  how  levied  on.     A  remainder  interest  must 

be  levied  on  and  sold  as  such,  and  will  not  pass  by  a  levy  in  general 
terms.    Kissom  v.  Nelson,  4. 

4.  Exemption.    An  ass  is  within  the  meaning  of  the  law  exempting  from 

execution  "a  horse,  mute  or  yoke  of  oxen."  Richardson  v.  Dun- 
can, 220. 
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5.  Levy,  On  property  conveyed  to  inuUe^  hvA  decreed  to  he  sold.  SaiiafaeUon. 
A  debtor  made  a  deed  of  trust,  to  aecore  aeTeral  creditors,  with  a  power 
to  himself  to  sell  and  apply  to  the  purposes  of  the  trust.  In  August, 
1860,  he  sold  a  houne  and  lot,  and  in  1863  collected  and  applied  the 
proceeds  to  a  particular  debt.  In  a  litigation  as  to  another  debt,  a  de- 
cree was  obtained^in  186r^'^^«ell..certain  lands  and  negroes,  which 
had  been  conveyed  by  the  deed,  to  pay  $962.48^  with  authority  to  the 
Clerk  to  attach  the  negroes,  if  not  delivered;  and  the  Clerk  having 
taken  and  being  about  to  sell  the  negroes,  by  consent  decree  the  sale 
was  postponed  for  six  months,  on  an  agreement  that  on  failure  to  de- 
liver, execution  should  issue  against  the  debtor  and  several  sureties. 
On  the  expiration  of  the  time,  execution  issued,  and  was  levied  on 
the  n^;Toes  and  lands.  Held,  that,  though  the  negroes  were  con- 
veyed to  the  trustee,  on  the  decree  for  the  sale  of  them  and  the  agree- 
ment that  execution  should  issue  on  failure  to  deliver  the  negroes, 
the  execution  issued  could  properly  be  levied  on  the  negroes,  and  that 
the  levy  operated  as  a  satisfaction  as  to  the  purchaser  of  the  house 
and  lot,  and  that  the  creditor  was  precluded,  (the  Coroner  having 
failed  to  sell  the  negroes,)  from  questioning  the  sale  to  him.  Seweil 
V.  Morgan,  672. 

See  Judgment,  1,  3,  4,  6. 

EXECUTOR. 

1.  Before  probate.    Sale  hy.    Fravd.    A  sale  made  by  a  person  as  ex- 

ecutor, when  he  has  not  proved  the  will,  or  qualified  as  executor 
and  given  bond,  he  withholding  the  facts  fraudulently,  is  void.  Mc- 
Lean V.  Howtony  37. 

2.  ExB  duly  to  propound  the  wilL    Trudy  hreaeh  of.    It  is  the  duty  of  an 

executor  to  propound  the  will  and  sustain  it,  or  relinquish  his  trust. 
If  it  be  contested,  it  is  his  duty  to  defend  it  by  counsel  and  by  proof. 
If  he  combine  with  the  contestants  to  defeat  the  will,  it  is  a  breach  of 
trust  on  his  part,  and  a  verdict  and  judgment  against  the  will  thus 
obtained  are  fraudulent  and  void.    Smith  v.  Harrieony  230. 

3.  Bond  of.     Tnut$  of  the  viU.    Under  the  Act  of  1838,  c  111,  s.  18,  the 

sureties  of  an  executor  are  liable  for  the  performance  of  the  trusts 
created  by  the  will,  whether  such  as  relate  to  the  office  of  executor, 
or  continuing  trusts,  relating  to  the  preservation  and  management  of 
the  property  for  the  benefit  of  devisees  for  life,  and  remainder-men. 
Lester  v.  Vicky  476. 

4.  WilL    Loan,    Investment,    Where  a  will  directs  a  trustee  to  keep  a 

fund  loaned  out,  there  is  no  authority  for  investing  it  in  real  estate. 
Ibid. 

EXEMPTION. 

See  Execution,  4. 
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FEME  COVERT. 

See  HuBBANB  Aia>  Wife. 

FORMA  PAUPERIS. 
See  Affeai.,  11. 

FORMER  SUIT. 

See  Ghangeby  Pleading,  11,  12,  IS. 


'  FORMER  TRIAL. 


See  Evidence,  17. 

FRANCHISE  LAWS. 
See  JuBT. 

FRAUD. 

1.  What  U,    Judgment  dbiained  hy.    Where  the  plaintiff  in  a  suit  at  lav, 

knowing  that  hia  note  waB  a  forgeiy  as  to  one  defendant,  yet  per- 
mitted the  other  defendants  to  withdraw  the  pleas,  and  took  judg- 
ment by  default  in  the  absence  of  the  defendant  whose  name  was 
forged,  it  was  held  to  be  a  fraud  in  obtaining  the  jud|2:ment,  such  as 
would  entitle  the  injured  defendant  to  set  aside  the  judgment  by  bill 
in  equity «    JBoiciand  v.  Jonn,  321. 

By  withholding  facts.    See  Executob,  1. 

2.  A  defeiiH  ai  law.    Fraud  may  be  pleaded  at  law  in  defense  to  a  sealed 

instrument,    McLean  y.  Houstony  37. 

3.  Scone,    If  not  otherwise  pleadable,  it  could  be  done  by  way  of  set-off, 

or  cross  action.    lb. 

4.  Same,    Excuse  for  Tion^retum  of  daoe.    If  it  were  necessary  to  aver  a 

return  of  the  property,  the  fact  that  'Hhe  slave,  (the  property  in  ques- 
tion,) had  gone  off  and  become  practically  free,"  and  that  the  de- 
fendant was  disturbed  in  his  possession  of  said  slave,  who  became  a 
freeman,"  was  not  sufficient  excuse.    Ih. 

5.  JPUading,    Fraud.    Return  of  property.    It  is  not  necessary,  where  a 

person  sets  up  fraud  in  a  sale,  that  there  should  be  an  averment  of 
the  return  of  the  property.    lb. 

6.  Flea  of.     What  is.    A  plea  that,  owing  to  political  prgudices,  the  i^in- 

tiff  could  not  attend  to  his  defense  in  Kentucky  without  endangering 
his  life,  and  that  the  plaintiff  fraudulently  combined  with  the  citisens 
of  Kentucky,  by  foroe  and  threats,  to  keep  him  from  making  his  de- 
fense, and  took  judgment  by  default,  weU  knowing  that  defendant 
did  not  owe  him  one  cent,  but  that  he  owed  defendant^  is  a  good  plea 
to  a  Kentucky  judgment.     Coffee  v.  Neely^  304. 
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Judgment  of  another  State,  obtained  by.    See  Ch,  Jurisdiction,  9. 
Ch.  Pleading,  10.    Phocbedings  in  Bem. 

Fraud  and  duress.    See  Duress,  2. 

Evidence  o£.    See  Evidence,  2,  14. 

See  Trust,  4.   Vendor's  Lien,  12. 

FRAUD— STATUTE  OF. 

1.  Pard  BoUe,    Parol  sale  of  land  is  not  void,  but  voidable.    Roberts  v. 

FrancU,  128. 

2.  Vendor's  Lien.    Upon  a  parol  Bale  of  land,  executed,  a  vendor's  lien 

arises.    lb. 

See  SPBcmc  Performnce,  3,  4.    Trust,  5.    Vendor's  Lien,  6. 

FRAUDULENT  CONVEYANCE. 

1.  Possession  by  vendor.    The  retention,  by  the  maker  of  a  trust  deed,  of 

the  poBsesaion  of  a  dwelling  houpe  conveyed,  for  a  time  before  fore- 
closure, is  not  inconsistent  with  the  terms  of  a  deed  of  trust  to  secure 
the  payment  of  debts.    Farquharson  v.  McDonaldj  404. 

2.  Deed  of  trust,    IteservcUion  or  exception.    Property  exempted.     An  ex- 

ception of  such  articles  as  are  exempt  from  execution  out  of  the 
operation  of  a  deed,  does  not  affect  the  validity  of  the  deed,  further 
than  to  prevent  the  passing  of  the  title  to  the  property  of  like  char- 
acter with  that  reserved  until  the  separation  of  the  goods  reserved 
from  those  conveyed,    lb. 

3.  Credttor,    Plaintiff  in  tort.     A  deed  of  trust  made  in  contemplation  of 

an  action  of  tort  and  a  recovery  therein,  which  provided  first  for  cer- 
tain preferred  debts,  and  then  for  the  payment  of  all  other  creditors 
and  indorsers  of  tlie  maker,  is  not  fraudulent;  for  it  provides,  whether 
so  intended  or  not,  for  the  recovery  in  the  action  of  tort.  Vance  v. 
Smithy  343. 

4.  Creditor.    Plaintiff  in  tort.     A.  plaintiff  in  an  action  of  tort^  who  haB 

not  recovered  his  judgment,  is  an  existing  creditor,  embraced  in  a 
deed  providing  for  the  payment  of  alt  creditors.     lb. 

6.  Parol  proof.  A  deed  can  not  be  attacked  by  parol  proof,  to  show  that 
it  was  intended  to  delay  creditors,  for  the  payment  of  whom  it  pro- 
vides on  its  face.    lb. 

6.  Payment  of  eiaims.     A  strong  presumption  of  the  fairness  of  a  deed  is 

raised  by  the  subsequent  settlement  of  the  claims,  in  fraud  of  which 
it  is  charged  to  be  made.    lb. 

7.  Voluntary  conveyance.    Provision  for  payment  of  debts.    A  voluntary 

conveyance  niiade  by  a  person  indebted  at  the  time,  but  providing  for 
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the  payment  of  all  hiR  just  debts,  and  settling  the  surplas  only,  is  not 
fraudulent  as  to  subsequent  creditors.    lb. 

8.  Same.    Duly  to  provide  for  wife.    It  is  a  duty  of  a  husband  to  provide 

for  a  wife,  in  contemplation  of  an  indefinitely  prolonged  absence  from 
home.    lb. 

9.  Fraud.     Upon  creditors.     Who  may  set  up.    If  notes  are  made  with 

intent  to  defraud  creditors,  the  payor  can  not  set  that  up  as  a  defense. 
Hamilton  v.  Gilbert,  680. 

GENERAL  ASSEMBLY. 

See  Constitutional  Law. 

GRANT. 

See  CONVEYANCB,   2. 

GUARDIAN  BOND. 

Covers  lafid  fund  converted  before  its  execution.  The  sureties  of  a  general 
guardian  are  liable  on  the  ordinary  bond,  for  money,  proceeds  of  real 
estate  converted  by  decree  before  the  execution  of  the  bond.  Mc- 
Clendon  v.  Harlan,  337. 

Wffe  guardian.    See  Husband  and  Wife,  4. 

GUARANTY. 

Consideraiion,  Holder  for  value.  Want  of  consideration  for  a  guaranty 
can  not  affect  the  right  of  an  innocent  holder  for  value,  without  no- 
tice.   Stone  V.  Bond,  425. 

HAND-WRITING. 

See  Evidence,  15. 

HEIR. 

-  Of  a  living  person.    See  Deed,  3. 
Mother,  when  heir.  .  See  Descents. 

HOLDER  FOR  VALUE. 

See  Guabanty. 

HUSBAND  AND  WIFE. 

1.  Personalty  of  mfe  reduced,  to  possession.  A  wife  permitting  her  person- 
alty to  go  into  the  hands  of  her  husband,  without  any  stipulation  as 
to  investment,  has  no  claim  to  land  purchased  with  the  fund  by  the 
husband  in  his  own  name.    Jennings  v.  Jennings,  283. 

See  Tbust,  8. 


716  INDEX. 

HUSBAND  AND  WLFEr^Qmtmued. 

2.  Scane.    Infancy.    If  the  money  ifi  obtained  by  the  huflbftnd  by  a  privy 

examination  of  the  wife  during  infancy,  and  she  permits  it  to  remain 
with  the  husband  after  she  comes  of  age,  and  to  be  used  by  him,  the 
result  will  be  the  same.    lb. 

Duty  of  husband  to  provide  for  wife.     Vanee  v.  Smithy  344 

3.  Liabiliiy  of  husband  for  wif^s  debU.    By  marriage  with  a  female  guar- 

dian, the  husband  becomes  responsible  for  all  sums  for  which  she 
is  then  chargeable,  and  for  all  that  she  becomes  liable  for  during  the 
coverture.    AUen  v.  MeCulloughy  174. 

4.  Same.     Wif^s  guardianship.    If  she  continues  to  act  as  guardian  during 

coverture,  he  is  responsible,  whether  it  be  proper  for  her  so  to  con- 
tinue to  act  or  not    lb. 

6.  Same.  Divorce  does  not  relieve.  A  husband,  by  divorce,  is  not  relieved 
from  liability  for  the  wife's  debts,  as  in  case  of  the  disaolution  of  the 
relation  by  death ;  but  he  continues  liable,  as  if  the  marriage  had  not 
terminated.    lb. 

6.  The  Code,  2471,  preserving  ''the  rights  of  creditors  who  became  such 

before  the  decree  of  divorce  was  pronounced,''  has  the  effect  that  the 
creditors  of  the  husband  or  husband  and  wife,  who  became  such  at 
any  time  during  the  marriage,  are  not,  by  reason  of  the  divorce  a  vin- 
culo, precluded  from  collecting  their  debts  out  of  the  husband,  or  out 
of  the  wife's  property  to  which  his  marital  rights  had  attached.    lb. 

7.  Same.    The  husband's  liability  for  the  wife's  debts  does  not  depend  on 

the  amount  of  her  property  received  by  him.    lb. 

8.  AsaumpsU  by  kutband.    If  a  husband,  released  by  the  wife's  death  from 

the  debt  of  the  wife,  assume  to  pay  it,  it  will  create  a  valid  obliga- 
tion,   lb. 

INDORSEMENT. 

See  BiLiJ9  AND  Notes,  1. 

ILLEGALITY. 

See  Sale,  6.    Bank  of  Tezvnessee^  4. 

INFANT. 

See  Husband  and  Wife,  2. 
Consent  order  as  to.    See  Ch.  Pb.,  8. 

INJUNCTION. 

See  Ch.  Jub.,  6,  7,  8. 

IN  BEM. 

See  Pboceeding  in  Rem. 
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1.  Umry.    DigcowU  of  paper  made  to  raise  money.    Notice.    If  a  note  is 

made  and  indorsed  to  raise  money,  bnt  is  taken  at  a  discount  of  20 
per  cent.,  without  notice  of  the  fact  that  it  is  not  a  real  transaction, 
the  discount  is  not  usurious.    Fraxer  y.  Sypert^  340. 

2.  Same*    Same.    Same.    If  the  holder  takes  the  paper  from  one  who  he 

states  he  believed  was  the  agent  of  the  indoreer  and  maker,  that  is  not 
evidence  of  notice.    lb. 

3.  Same.    Discount.    The  exchange,  for  a  judgment,  of  notes  at  a  rate  of 

discount  greater  than  six  per  cent  per  annum,  is  not  usurious,  unless 
made  colorablj,  to  evade  the  usury  laws.    Smith  v.  IMoe,  293.' 

4  Same.  Ckmmderation.  A  note  for  217.83,  and  cash,  over  and  above  the 
amount  of  a  judgment,  in  addition  to  other  notes  indoreed  to  the  full 
amount  of  the  judgment,  being  given  in  satisfaction  of  the  judgment, 
held  to  be  for  a  valid  consideration,  and  not  usurious.    lb. 

6.  Usury.  Compound  interest  is  not.  A  note  stipulating  to  paj  compound 
interest  is  not  illegal.     Woods  v.  Bankin^  46. 

6.  Gompound  interest.    Construction  ofeontracL    A  stipulation  to  pay  com- 

pound interest  on  a  sum,  from  a  date  stated,  construed  to  mean  that 
from  that  date  interest  is  to  commence,  and  that  at  the  end  of  each 
year  thereafter,  interest  for  the  year  will  be  added  to  the  principal,  and 
that  the  interest  for  the  next  year  will  be  computed  on  the  aggregate 
principal  and  interest    lb. 

7.  Same*    Computation  of.    Compound  interest,  in  the  absence  of  any  spe- 

cific designation  of  the  mode,  will  be  held  to  mean  with  annual  rests. 
lb. 

8.  Cmventionalinterest  law.    Forfeitures  under.    The  Act  of  185^60,  c  41, 

declares  that  an  effort  to  take  more  than  six  per  cent,  interest  for  a 
debt  which  did  not  originate  for  money  actually  loaned,  is  unlawful 
and  shall  operate  as  a  release  of  the  debtor  firom  the  entire  amount  of 
Buch  debt,  &c.  This  act,  when  applied  to  a  note  given  for  principal 
and  usurious  interest,  computed  on  a  debt,  the  origin  of  which  was 
loaned  money,  does  not  operate  to  fi>rlSeit  the  original  debt,  bnt  only 
the  debt  as  far  as  it  originates  in  the  usury.  The4burth  section  of  the 
act  makes  an  overcharge  of  interest  only  a  forfeiture  of  the  excess  of 
interest.    Jackson  v.  CoUinSf  491. 

Ok  Loan.  WUhovi  interest.  Interest  computed  from  beginning  of  suiL  A 
borrower  of  Confederate  notes,  on  an  undertaking  to  pay  after  the  war, 
in  the  currency  which  should  then  be  in  use,  without  interest,  will  be 
charged  interest  from  the  commencement  of  the  suit  against  him .  Mc- 
Cartney y.  Wade,  369. 

JOINDEB. 

Of  parties*     See  Champebtt,  2. 
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1.  By  motion.    For  ifuufficient  return.    Damages.    On  motion  against  an 

officer  for  an  insufficient  return,  the  12J  per  cent,  damages  is  to  be 
computed  on  the  amount  of  the  execution,  after  adding  the  interest 
thereon  to  the  date  of  the  judgment  by  motion.  Dunnaway  v.  Col- 
liery 10. 

2.  Waiver.    Release  of  damages.    Issue  of  alias  executions,  or  receipts  of 

portions  of  an  execution,  do  not  operate  as  a  waiver  of  the  right  to 
move  against  an  officer  for  an  insufficient  return  on  the  original  exe- 
cution, nor  as  a  release  of  the  statutory  damages.     lb. 

S.  Satisfied  execution.  Where,  at  the  time  of  the  motion,  nothing  is  due  on 
the  execution,  there  is  no  sum  for  which  to  render  judgment,  or  on 
which  to  compute  damages.     Young  v.  Donaldsony  52. 

4.  Beium  on  execution.    Insufficient*    Motion/or.    SaJtisf auction.    No  judg- 

ment by  motion  will  be  rendered  for  a  false  or  insufficient  return  of 
an  execution  upon  which  the  plaintiff  has  entered  satisfaction,  in  the 
absence  of  any  proceeding  or  evidence  to  attack  the  entry  of  satisfac- 
tion.   16. 

5.  Against  purchaser  ai  chancery  sale.    Form  held  irregular  not  void.   Wise- 

man V.  Bean^  890. 

6.  Several  for  same  debt.     One  m<)tion  against  Sheriff.    W|here  two  judg- 

ments are  rendered  for  the  same  debt  against  different  parties,  and 
executions  issued,  on  a  motion  against  a  Sheriff  for  de£9iult  in  return- 
ing the  executions,  the  Court  will  only  render  one  judgment  against 
the  Sheriff.    B'k  of  Tenn.  v.  (hnnon,  428. 

7.  Revenue  Collector.    Judgment  against.    A  judgment  rendered  on  motion 

against  a  Revenue  Collector,  and  against  a  part  of  his  living  sureties 
only,  is  a  nullity,  and  interposes  no  obstacle  to  a  new  proceeding. 
Fry  V.  Brition^  606. 

8.  0/  another  State.    Attacked  at  law  for  fraud.     A  judgment  of  another 

Slate  may  be  attacked  in  this  State  at  law  by  plea,  showing  that  it 
was  obtained  by  fraud.     Coffee  v.  Neely^  304. 

Obtained  by  fraud.    Rowland  v.  Jones,  321. 

When  enjoined.'    See  Cha»ceby  Jue.,  7,  8.    When  not    lb.,  5. 

See  Costs,  3.    Stay. 

9.  Lien.    If  the  levy  and  sale  of  the  land  of  a  debtor  is  not  made  within 

twelve  months  after  judgment,  its  lien  is  lost,  and  a  conveyance  made 
while  the  lien  subsists  becomes  good  by  relation.  Kelly  v.  Thompson, 
278. 

10.  Lien  of.  Not  extended,  in  tim>e,  by  the  war.  The  lien  of  a  judgment  ob- 
tained in  February,  1861,  was  not  extended  beyond  the  time  fixed  by 
law,  by  reason  of  the  war,  or  by  the  fact  that  process  could  not  be  is- 
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sued  or  executed;  but  the  lien  expired  in  February,  1862,  and  a  sale 
by  the  judgment  debtor  after  that  time,  passed  the  title  free  from  the 
creditor's  claim.    Smart  v.  Mason,  223. 

JUDICIAL  ACTS. 

1.  Idahilityfor,  •  County  Court'    Acts  done  by  defendants  as  members  of  a 

County  Court,  in  a  judicial  capacity,  and  without  fraud  or  malice, 
do  not  subject  them  to  liability.     Cope  v.  Ramsey,  197. 

2.  Samie,    Same,    An  order  of  County  Court  to  an  administrator  to  pay 

over  Confetlerate  funds  collected  to  the  Clerk  of  the  Court,  and  exon- 
erating the  Clerk  from  interest  unless  he  could  loan  the  money,  and 
from  loss  by  depreciation,  does  not,  in  the  absence  of  fraud,  subject 
the  Justices  present  to  personal  liability, 

JUDICIAL  KNOWLEDGE. 

1.  Of  law8  and  statuies  of  other  States*    The  courts  of  Tennessee  will,  under 

the  Code,  3800,  3801,  take  judicial  notice  of  the  modes  of  proceeding 
in  Kentucky,  as  shown  in  Stanton's  Code  of  Practice,  it  having  been 
adopted  by  statute  as  authentic.     Coffee  v.  Neely,  304. 

2.  Same.    The  same  rule  would  be  adopted,  independent  of  the  Code.    jf^. 

3.  Coin.    Disappearance  of,  during  the  war.    The  courts  will  take  judicial 

notice  of  the  fact  that  during  the  war,  gold  and  silver  disappeared, 
as  a  circulating  medium,  in  the  Southern  States.  Wood  v.  Cooper, 
441. 

4.  Ads  of  Stales.    The  courts  take  notice,  as  part  of  the  history  of  the 

country,  that  Missouri  had  Representatives  in  the  Provisional  Con- 
gress of  the  Confederate  States,  prior  to  December,  1861,  and  was  ad- 
mitted into  the  Confederacy  in  December,  1861,  and  was  represented 
there  until  the  end  of  the  war.    lb. 

5.  Lines  of  occupation.    Residents  of  contested  States.     The  Court  cannot 

judicially  know  where  the  fluctuating  lines  of  contending  armies 
wers  at  given  dates,  nor  whether  a  citizen  of  Missouri  resided 
within  the  Federal  or  Confederate  lines  on  the  19th  of  December, 
1861.    lb. 

6.  Courts,  terms  of.    The  courts  will  take  judicial  notice  of  the  existence 

of  the  war,  but  not  of  the  fact  that  the  courts  were  closed  in  a  particu- 
lar county  at  a  given  date.    Smart  v.  Mason,  223. 

See  Becord,  5. 

JURISDICTION. 

See  Chancery  Jurisdiction.  Supreme  Court.  County  Court. 
Election,  1.    Stay. 


See  Chancesy  Jubisdiction,  6,  7,  8.    Chakcbbt  Pleadiko,  1. 

LEGACY, 

See  Ck)UMTY  Coubt,  L    Rxoistbation,  1. 

LEGAL  TENDER. 

See  Baitk  Notes. 

LEGISLATURE. 

See  OontfriTUTioNAL  Law,  1. 

LEVY. 

^    On  Remainder.    See  ExscunoK,  3,  5. 

LIEN. 
See  Chancery  Sale,  3.    Jxtdoment,  9, 10.    Vbndob's  Liek. 

LIMITATIONS. 

1.  <Slfatete  o/.    Skeriff*    SuU  <m  hcnd  of.    The  statute  of  limitatione,  Code, 

2776,  ban  salts  on  a  Sheriff's  bond  in  ten  years  from  the  time  the 
cause  of  action  accrued.     Wiaeman  y.  Bean,  390* 

2.  Same,    Where  there  is  no  return  of  an  execution,  the  statute  of  three 

yean,  Code,  2774,  does  not  apply,    lb. 

See  Book  Debt.    Mistake,  6. 

LIS  PENDENS. 

See  Yekdob's  Lien,  5. 

LOST  INSTRUMENT. 

1.  Affidavit     Who  qualified  io  makt.    The  affidavit  of  loss  of  a  bond,  under 
the  Code,  3901,  3903,  must  be  made  by  a  person  having  knowledge  of 


.1 

720  INDEX.  : 

JURY.  I 

Franchise  lam.  To  exclude  a  dtizen,  otherwise  qualified,  irom  a  jury,  be- 
cause he  did  not  have  a  certificate  as  a  voter,  under  the  firanchise 
law,  was  error.     OurUer  v.  jRztton,  257. 

Affidavits  of.    See  New  Tbiai^ 

JUSTICE  OF  THE  PEACE. 

• 

Proceedings  before,  Pleading.  Nonrosngntnenl,  In  a  suit  before  a  Justice 
of  the  Peace,  the  assignee  of  a  proaiioBory  note  must  prove  his  title 
to  the  paper  by  evidence  of  the  assignments  under  which  he  claims 
it,  without  a  written  plea  by  the  defendant  denying  the  assignment.  I 

SUmey,Boridj  425.  j 

See  JuDiciAi.  Aen.    Stat. 
LACHE&  j 
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the  facts.  An  affidavit  made  by  a  person  who  could,  on  account  of 
his  tender  years,  have  had  no  knowledge  of  its  execution,  is  bad. 
The  contents  of  a  lost  apprentice  bond  can  not  be  proved  by  a  Chair- 
man of  the  County  Court,  stating  that  he  does  not  recollect  much 
about  the  matter,  and  arriving  at  the  contents  from  the  usual  form  in 
such  cases.     Qieek  v.  JameSj  170. 

2.  Search  i^equii-ed  to  admil  secondary  proof.    Proof  by  a  Clerk  of  the  Court 

that  since  the  case  was  called  for  trial  he  had  examined  the  papers  in 
his  office,  labeled  1851,  (the  date  of  the  bond,)  and  did  not  find  the 
bond,  is  not  proof  of  a  sufficient  search  to  admit  secondary  evidence. 
76. 

See  Evidence,  20.    Tax  Sale,  3. 

3.  Record,     What  may  be  supplied.    Under  the  Code,  3907,  no  paper  can 

be  supplied  unless  it  has  been  filed.  Baker  v.  M.  &  A,  oj  McMinn- 
rilUj  117. 

See  Appeal,  5,  6. 

MARRIAGE.  " 

See  Husband  and  Wife.    Divorce, 

IktlSSOURI. 

See  Judicial  Knowledge,  4. 

MISTAKE. 

1.  Lands  sold,  not  conveyed.    Where  lands  intended  to  be  conveyed  are 

omitted  from  a  deed,  and  it  turns  out  that  the  vendor  has  no  title,  the 
vendee  is  entitled  to  recover  for  the  value  of  the  land  not  conveyed. 
Frazier  v.  Tubb,  662 

2.  Chancery  Jurisdiction,    It  seems  that  a  Chancery  Court  is  the  appro- 

priate jurisdiction  to  afford  this  relief,  as  a  recovery  of  money  paid 
under  mistake.  If  not,  the  objection  must  be  taken  in  limine,  and  is 
waived  by  answer.     lb, 

3.  Executor,    FersonfiUy  liable  for  money  paid  by  mii*take.     In  such  C£we,  an 

executor  who  has  made  the  sale  is  personally  liable  for  the  money  re- 
ceived, and  must  look  to  the  estate  for  huj  indemnity.  That  the 
estate  is  settled,  will  not  protect  him.    lb. 

4.  Danmges.    How  computed.    The  vendees'  compensation,  where  the  sale 

is  in  grass,  is  to  be  fixed  by  allowing  the  value  of  the  land  lost,  esti- 
mating it  in  proportion  to  the  value  of  the  whole  land  intended  to 
be  conveyed.    lb. 

5.  Vendor  and  vendee.    Possession  withmU  title.    Stat.  Lim,    The  vendor  is 

not  entitled  to  be  allowed  credit  for  properly  not  conveyed,  but  of 
46 
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which  pooocwion  is  delivered  by  the  vendor  to  the  vendee,  and  held  bj 
him  until  he  acquires  a  poMeEsory  title  under  the  Statute  of  Limita- 
tions,   lb, 

MONEY. 

See  Bank  Notes. 

MOTHER. 

When  heir.    See  Descents,  1. 

MOTION. 

See  Judgment,  1,  2,  3,  4,  5,  6,  7.    Sufbeme  Court.    Practice. 
To  dismiBs.    See  Appeal,  7.    Record,  4. 

NEGLIGENCE. 

See  Sheriff,  2. 

NEW  ISSUE. 

See  Bank  of  Tennessee. 

NEW  TRIAL. 

Affidavits  of  jurors.  Not  to  be  heard,  Ciroiit  Judges  should  not  allow  affi- 
davits of  jurors  to  be  read  on  applications  for  a  new  trial,  except  in 
extraordinary  cases.    Fish  v.  Cantrellf  678. 

In  Chancery.    See  Chancery  Pleading,  1,  8,  9. 

NON  JS8T  FACTUM. 
See  Pleading,  1. 

NOTE. 

See  Bills  and  Notes. 

NOTICE. 

See  Bills  and  Notes,  1.  Chancery  JuRiSMcrtON,  2.  Chancery 
Pleading,  4.    Interest,  1.    Guaranty. 

To  sue.    See  Suretyship,  2. 

NUNCUPATION. 

See  WiLi^  1,  2,  3.  j 

OFFICE, 
fiend.    See  SuretybhiPi  3. 


J 
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1.  Amgned,    Protegt  and  notice.    Assignee  of  an  order  C3.n  not  recover  on 

the  order  against  the  maker  without  protest  and  notice  of  the  refusal 
of  the  drawee  to  accept.    LctncaaUr  v.  ArendiU,  434. 

2.  SoBme.     Question  reserved,    h  an  order  negotiable  f    Whether  an  assignee 

of  an  order  can  sue  upon  it  in  his  own  name,  Query?    lb, 

OYEB. 

See  Pleading,  5. 

PABTITION. 

TUle.  The  Chancery  Court  seems  to  be  an  especially  appropriate  tribunal 
to  determine  questions  of  title  preliminary  or  incident  to  partition. 
Dean  v.  Sne&vng^  484 

See  County  Court,  2,  3,  4. 

PARTIES. 

See  Chamfebtt,  2.  Chanceby  Pl.  and  Pb.,  1.  Chancery  Pb, 
1.    State,  1. 

PAUPEB. 

See  Appeal,  11. 

PAYMENT. 

See  Agent,  2,  3,  6.  Chanceby  Sale,  9.  Evidence,  6,  7,  8,  9, 
10.    Trust,  3. 

In  note.    See  Bills  and  Notes,  2. 

PEBFOBMANQE. 

See  Contract,  3. 

PETITION. 

See  Chancery  PBAoncB,  5. 

PLEADING. 
Nomromgnavit    See  Justice  of  the  Peace. 

1.  Non  eri  factum,    A  plea  to  a  bond,  that  the  defendant  "did  not  under 

take  and  covenant,^'  is  in  substance  non  edfaetunif  and  must  be  sworn 
to.    Stat€  Y,  Thompaonj  147. 

2.  Jttdgmenis  in  County  Court.    A  plea  of  a  recovery  in  the  County  Court 

of  judgments  to  the  amount  of  the  penalty  of  a  bond,  which  fails  to 
show  the  nature  of  the  proceedings  pending  in  the  County  Court,  by 
which  it  acquired  jurisdiction  to  render  judgment,  is  bad.    lb. 
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3.  S(nne.    Such  a  plea  must  set  out  the  names  of  the  parties  to  the  judg- 

ments or  decrees,  and  conclude  with  a  verification  by  the  record.    lb. 

4.  Practice.    Demurrer  sustained  erroiieously  to  a  good  plea  which  is  UTUrue, 

no  error.  Though  a  plea  that  the  court  of  another  State  had  no  juris- 
diction is  a  good  plea,  and  it  is  error  to  sustain  a  deniurrer  thereto, 
yet,  if  it  appear  from  the  record  that  the  Court  did  have  jurisdiction, 
this  Court  will  not,  for  such  error,  reverse  a  judgment  based  upon 
the  record.     Coffee  v.  Neely^  304, 

5.  Oyer.    A  demurrer  which  craves  oyer  of  a  note,  but  does  not  set  it  out, 

does  not  make  it  part  of  the  record.    Story  v.  Dobsony  29. 

6.  Payment.     Evidence.     A  plea  of  payment  admits  the  debt,  and  the  onus 

of  proof  is  on  the  defendant.  In  the  absence  of  any  proof,  the  plain- 
tiff not  reading  his  notes,  judgment  must  be  for  the  amount  of  the 
notes  as  stated  in  the  declaration.    Bass  v.  Shurer^  216. 

7.  Confederate  Notes.    A  plea  that  a  note  was  given  for  Confederate  money 

admiu  the  note  in  like  manner.    lb. 

Joinder  of  parties  in.    See  Champerty,  2. 

Readiness  to  perform.    See  Contract,  3. 

Xul  tiel  record f  how  tried.    See  Error,  8. 

Fraud  pleadable  at  law.    See  Fraud,  2,  3,  6.    Judgment,  8. 

Loose  pleading  reprehended.     Maupin  v.  WhitsoHj  1. 

POSSESSION. 

See  Champerty,  1.    Mistake,  6.    Chancery  Sale,    8. 

As  evidence  of  fraud,  see  Fraudulent  Conveyance,  1. 

POST-OFFICE  CHECK. 

See  Confederate  Treasury  Notes,  8. 

PRACTICE. 

Executions,  Several  at  the  same  time,  in-egular.  The  issue  of  two  execu- 
tions on  the  same  judgment  is  irregular,  but  can  not  affect  the  lia- 
bility of  Sheriff's  acting  under  the  executions.  So  of  an  alias,  without 
the  return  of  the  former  execution.     Wiseman  v.  Bean,  390 

See  Appeal,  7.    Evidence,  12, 13.    Pleading,  6. 

In  contested  election.    See  Election,  3,  4,  6. 

PRESUMPTION. 

See  Bills  and  Notes,  2.    Deed,  1.    Suretyship,  1. 

PRETENDED  TITLE. 
See  Champerty,  1. 
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PRINaPAL  AND  SURETY. 

See  Suretyship. 

PROCEEDING  IN  REM, 

IV'aud,  Though  a  proceeding  in  re»i,  if  fairly  conducted,  is  conclusive 
against  all  partiea,  yet  it  may  be  set  aside  for  fraud,  as  any  other  de- 
cree, judgment,  or  other  judicial  proceeding.    Smith  v.  Iliurison,  2o0. 

PROVOCATION  IN  SLANDER. 
See  Slander,  2, 

PUBLICATION. 

See  Chancery  Practice,  3. 

I 

PURCHASE  MONEY. 

Seeing  to  application,  A  purchaser  from  a  trustee  to  sell  land  raortgagerl 
for  payment  of  debts,  is  not  bound  to  see  to  the  application  of  the 
purchase  money.     Loughmiller  v.  JSarriSy  553. 

PURCHASER. 

See  Sale. 

RATIFICATION. 

Record,  Attorney,  A  ratification  of  an  unauthorized  agreement  is  not 
proved  by  the  entry  of  such  agreement  on  the  minutes  of  a  court  in  Ji 
cause  to  which  it  relates,  in  the  presence  of  the  party ^s  attorney. 
Rem  y,  Wallace,  658. 

See  Agent. 

RECORD. 

1.  From  another  State,    How  certified.     Seal,    A  record  certified  under  tho 

Clerk's  seal  of  office;  if  that  be  not  the  seal  of  the  Court,  and  so  not 
in  compliance  with  the  Act  of  Congress;  is  good  under  the  Code.  Coffee 
V.  Neelyy  304. 

2.  Same,    Same.    A  certificate  of  a  Clerk,  that  the  foregoing  contains  a 

true  and  perfect  transcript  of  certain  enumerated  papers,  (which 
usually  constitute  a  perfect  record,)  ''as  the  same  remains  now  in  file 
and  of  record"  in  his  office,  with  the  certificate  of  the  Judge,  that  his 
certificate  is  in  due  form  of  law,  is  a  sufficient  authentication  of  the 
record.    lb. 

3.  Signing  minuten.    The  minutes  of  a  County  Court,  not  signed,  have  no 

force.    Johnson  v.  Johnson,  521. 

4.  Motion  proved  by  action  on  if.    An  entry  of  record  showing  that  a  mo- 

tion to  dismiss  a  certioraH  is  disposed  of,  is  sufficient  to  show  that  the 
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motion  was  made,  though  no  entiy  of  the  fact  appear  of  reocird. 
RothehUiis  y,  Forbes,  13. 

5.  Entry  construed  m  rnew  of  etrcumstances.    An  entiy  in  Jane,  1865,  recit- 

ing that  the  ''court  being  duly  organized,"  in  view  of  the  state  of 
things  then  existing,  will  be  construed  to  mean,  being  then  first  le-or- 
ganized  after  the  war.     Holcomb  v.  Canady,  610. 

6.  Ap}ieaTWioe       When  and  for  what  jmrpose  disputable.     In  an  action  of 

trespass  in  which  the  defendant  was  not  served  with  process,  his  father 
without  authority  made  a  compromise,  which  was  signed  by  the 
plaintiff  alone.  This  was  entered  on  the  minutes :  the  entry  beginning 
''  Came  the  parties  by  their  attorney,  and  file  the  following  agreement.'' 
In  a  suit  brought  before  this  entry  was  made,  by  the  defendant  in  that 
suit  against  the  plaintifi*  therein,  this  entry  was  ofiered  to  shoi^  a  rati- 
fication by  the  present  plaintifi'of  the  agreement;  held,  that  he  might 
show  by  proof  that  it  was  made  in  his  absence,  and  that  he  had  no 
attorney  in  that  case.    Revis  v.  WaJlaee,  658. 

Attacked  for  fraud.    See  Judgment,  8.    Proceedimo  in  Rem.    Ghas^ 
CEBY  Jurisdiction,  9.    Chancery  Pleading,  10. 

See  Appeal,  2,  3,  4,  6,  6.  Pleading,  3,  4,  5.  Ratification. 
Lost  Instrument,  3.    Suretyship,  4,  6.    Tax  Sale,  3. 

REDEMPTION. 
Decree  to  bar.    See  Chancery  Practice,  10. 
See  Constitutional  Law,  2. 

REGISTRATION. 

1.  Trust  deed.    Legacy.    An  assignment  (trust  deed)  of  choses  in  action, 

(legacies,)  to  secure  creditors,  is  good  against  all  persons,  without 
without  registration.    KeUyy.  Thompson,  278. 

2.  Form  <]fprob<Ue.    A  certificate  of  probate,  which  does  not  show  that  the 

bargainor  acknowled  the  execution  of  the  deed  in  the  presenee  of  the 
witness,  is  cured  by  the  Code,  2080.    Farqaharson  y.  McDonald,  404. 

See  Sale,  4,  6. 

RELEASE. 

Sae  Judgment,  2.    Suretyship,  3,  4,  5,  6. 

EEM. 

See  Proceeding  in  Rem. 

REMAINDER. 
Leyy  on.    See  Execution,  3. 
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BEMAND. 

See  Appeal,  6.    Chancery  JuBiaoiCTioN,  IL 

REPUDIATION. 
See  Deed,  2. 

REPUTATION. 

See  Slander,  1. 

RESCISSION. 

See  Sale,  1.    Mistake,  4. 

RESULTING  TRUST. 
See  Trust,  5,  etseq. 

RETROSPECTIVE  CLAUSE. 
See  Bank  of  Tennissee,  3. 

RETURN. 

See  Judgment,  1,  2,  4. 

REVENUE. 

See  Tax  Sale. 

REVENUE  COLLECTOR. 

See  Election,  1.    Judgment,  7. 

REVIVOR. 

See  Chancery  Practice,  6,  7. 

RULE  IN  SHELLyS  CASE. 
See  Shelly's  Case. 

SALE. 

See  Chancery  Sale.    Executor,  1. 

Decree  for  sale.    See  Ch.  Pr.,  9,  10. 

By  parol.    See  Fraud— Statute  of.    Vendor's  Lien,  6.    Tax 
Sale. 

1.  Bescigsion  or  ahcUement,  Failure  of  tide  to  material  part.  What  is. 
If  the  title  fail  to  a  part  of  the  land  material  as  an  inducement  to 
the  parchaae,  as  twentj-five  acres,  in  a  tract  of  one  hundred,  on  which 
was  the  only  unfailing  water  on  the  premises,  the  vendee  has  his 
option  to  rescind  the  contract,  or  to  take  so  much  of  the  land  as  the 
vendor  can  make  title  to,  with  an  abatement  of  the  price  as  to  that 
for  which  the  title  fails.    MuUim  v.  Aihen,  535. 
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2.  Abatement    How  estimated.    The  abatement  will  be  of  the  value  of 

the  land  to  which  the  title  fails,  estimated  relatively  to  the  other  parts 
of  the  land,  at  the  prioe  agreed  npon.     lb. 

3.  What  title  purchatfer  must  accept.     E^ppel  in  pais,     A.n  estoppel   in 

pais  J  set  up  against  a  clear  defect  of  title,  is  not  a  title  which  a  pur* 
chaser  will  be  compelled  to  aooept.    lb. 

4.  Same.    Deed  not  autJienticaied.    A  court  will  not  require  a  vendee  to 

accept  a  deed  not  properly  authenticated  for  registration,  as  if  it  be 
acknowledged,  and  the  certificate  fails  to  show  that  the  Clerk  was 
P'-rsonally  acquainted  with  the  bargainor.     lb. 

5.  Same.    Attachment.    An  attachment  upon  land  sold  before  registration 

of  the  debtor's  deed,  with  a  decree  pro  confesso  against  the  former 
holder  of  the  legal  title,  under  whose  title  the  vendor  claims,  is  such 
a  cloud  upon  the  title  as  will  entitle  the  vendee  to  rescind.    lb. 

6.  For  illegal  purpose.    Knowledge  of  a  purpose  to  put  property  to  an 

illegal  use,  without  more;  as  where  a  horse  was  bought  to  be  used  in 
the  Confederate  service;  does  not  affect  the  seller  with  the  illegality, 
so  as  to  bar  his  right  to  recover  the  price.     Tedder  v.  (Worn,  68. 

Bee  Purchase  Money. 

SATISFACTION. 

See  Judgment,  3,  4. 

SCHEDULE. 

See  Bank  of  Tennessee,  3. 

SEAL. 

See  Record,  1. 

SET  OFF. 

PartnerHhip  and  individual  debts  not  mutual.  A  debt  due  from  a  partner- 
ship can  not  be  set  off"  at  law  against  a  debt  due  to  a  plaintiff*,  who  is 
a  member  of  the  partnership.    Flint  v.  TiUmaUy  202. 

See  Vendor's  Lien,  12. 

SHELLY'S  CASE. 

1.  Rule  in.    Estates  not  of  same  character.    Ijcnd.    Where  an   estate  is 

lent  to  the  first  taker  for  life,  and  then  given  to  the  heirs  of  his  body, 
the  rule  in  Shelly 's  Case  does  not  apply.     Clapton  v.  Clopton,  31. 

2.  Vested  estate.     Vendible.    In  such  case,  the  legal  estate,  not  being  dis- 

posed of  by  the  will,  vests  in  the  heirs  of  the  donor  until  the  death 
of  the  tenant  for  life;  a  vested  interest,  coupled  with  a  possibility 


^  INDEX.  729 

SHELLY^S  CAB^—Qmtinued 

that  the  whole  estate,  by  the  failure  of  heirg  of  the  life  tenant,  might 
vest  in  them  in  possession.  Such  interest  is  capable  of  sale,  devise 
or  descent.    76. 

SHERIFF. 

See  State. 

1.  Special  deputy.  What  is  proof  of  special  deptUalion.  Where  a  negro 
was  sold  by  A  at  public  sale,  and  the  question  was  whether  A  acted 
as  agent  for  the  plaintiff  in  the  execution,  or  as  special  deputy  sheriff, 
and  the  proof  showed  that  he  professed  in  the  transaction  to  act  as 
deputy  sheriff,  signed  the  receipt  D.  8.;  that  the  Sheriff  spoke,  "as 
he  was  bound  for  it,''  of  going  to  get  the  money  from  A.;  agreed 
with  the  defendant  to  apply  part  of  the  money  realized  'by  A  to  an- 
other debt;  that  he  agreed  with  another  creditor  of  the  pame  debtor 
to  pay  him  a  debt  out  of  the  same  fund ;  these  facts  were  held  suffi- 
cient to  charge  the  Sheriff  for  the  act  of  A  as  his  deputy.  Wiseman 
V.  Bean,  390. 

2.  Negligence.  A  Sheriff,  who  gives  his  receipt  for  the  collection  of  a 
debt,  becomes  an  agent  for  the  coUection,  and  is  bound  to  use  reason- 
able diligence.  If,  in  consequence  of  negligence  in  obtaining  judg- 
ment and  execution  in  a  reasonable  time,  the  debt  is  lost,  he  is  per- 
sonally responsible.     Kinnard  v.  WiUmore,  619. 

Costs  of.    See  CasT8,  1,  2. 

See  Limitations,  Statute  of,  1, 2.     Supreme  Court. 

SHERIFF'S  SALE. 

See  Execution,  3. 

SIGNATURE. 

See  CoHTRAcr,  1,  2.    Record,  3. 

SLANDER. 

1.  Reputation  of  plaintiff.  Suspicion.  On  the  trial  of  an  action  of  slan- 
der, for  words  imputing  a  want  of  chastity,  on  a  plea  of  not  guilty, 
it  is  not  allowable  to  prove  the  general  reputation  and  belief  of  the 
community,  that  the  house  in  which  the  plaintiff  resided  was  a  house 
of  ill  fame.     Hacketl  v.  BrowUj  264. 

2.  Provocation  or  passion,  in  mitigation.  In  the  action  of  slander,  the 
fact  that  words  are  spoken  in  anger  and  under  provocation,  may  be 
looked  to  in  mitigation  of  damages.     76. 

SLAVES. 

Passed  to  distributee,  not  to  administrator.  From  the  passage  of  the  Act 
of  1827,  c.  61,  Code,  2246,  it  was  held  that  the  title  to  slaves  vested 
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in  the  diBtribatees  or  legatees,  and  not  in  the  administrator  or  execa- 
tor,  as  it  did  before  that  act.    Johnton  y.  Jokiuon,  522. 

Emancipation.    Time  of.    lb, 

SPECIFIC  PERFORMANCE. 

1.  Excessive  price.    Change  of  cireumgtances.    A  contract  for  the  sale  of 

lands  made  during  the  war,  and  at  the  factitious  prices  then  prevail- 
ing, will  not  be  specifically  executed.    Hudson  v.  Kingj  560. 

2.  CoTUrad  not  to  be  executed  in  part.    A  sale  of  lands  to  several  persons, 

heirs  or  tenants  in  common,  purchasing  in  unequal  amounts,  at  un- 
reasonable prices,  as  above,  if  set  aside  as  to  part  who  resist  a  specific 
execution  of  the  contract,  will  not  be  enforced  against  those  who  in- 
sist upon  its  execution.    lb, 

3.  StoUtUe  of  frauds.    Flea  of.    It  seems  that,  in  some  cases,  specific  per- 

formance will  be  refused,  where  the  contract  is  not  reduced  to  writ- 
ing, or  the  writing  does  not  contain  a  sufficient  description  of  the 
property  sold,  though  the  statute  of  frauds  is  not  pleaded  or  relied 
upon.    lb, 

4.  Same,    Description  of  land,    A  description  of  lands  in  a  contract  ef 

sale,  as  lots  '*No.  1, 175  a,  38  p;  No.  2,"  etc.,  of  a  certain  tract,  with- 
out other  description  of  the  lots,  is  not  a  sufficient  designation  for  a 
Court  specifically  to  execute  the  contract.     /6. 

SPECIAL  SESSION. 

See  Constitutional  Law. 

STATE  OF  TENNESSEE. 

When  a  party.  Sheriff,  Distriel  Attorney,  A  bill  filed  against  the  Sheriff 
and  the  District  Attorney  for  the  State,  to  ei^oin  them  from  collect- 
ing a  judgment  in  favor  of  the  State,  does  not  make  the  State  a  party, 
and  she  can  not  prosecute  a  writ  of  error.    Fry  v.  BriUon,  fi06. 

STATES. 
Record  from  other.    See  Record.    Judgment. 

Acts  of.    See  Judicial  Enowledqe,  4. 

Laws  of.    See  Judicial  Knowlddoe,  1,  2. 

STATUTE. 
Directory.    See  Appeal^  9. 

STATUTES  CITED. 

Execution,  on  stayed  judgment,        1846,  c  216,  s.  2 16 

stay  of,  1842,  c.  136,  8.4 16 

1861,  c.  2,  as.  1, 2,  3 23 
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Pleading, 
Set^fi; 

Consideration, 

Divorce, 

Slander,  imputing  fornication, 

Eegistration, 

Trustee,  bond, 

Descent^ 

Election  of  Bevenue  Collector, 

Costs, 

Discovery, 

Orders, 

County  Court, 

Conventional  interest, 

Tax  sale. 


1860,  c.  33,  p.  27 41 

1866,  c.  71 43 

1756,  e,  4,  B.  7 204 

1860,  c.  60 44 

1836,  c.  26 186 

1804,  c.  1 267 

1831,  c.  90;  1839,  c.  28 281 

1866,  c.  113,  88.  9,  10 354 

1842,  a  171,  8. 1 "356 

1784,  c.  22,  88.  3,  7j  c.  10,  s.  3 356 

1869,  c.  9 381 

1867,  c.  39,  8.  2 421 

1848,  c.  177 435 

1762,  c.  9,  8.  4 239 

1789,  c  23,  88.  2,  3 ...470 

1859-60,  0.  41 1861 497 

1844,  c.  92 602 


STAY. 

See  Execution,  1,  2. 
JudgmenL    Contract.    Judgments  against  sureties  for  slay  can  not  be  sup- 
ported on  the  ground  of  contract  only.    The  Justice  must  have  juris- 
diction to  render  the  judgment.    Nod  v.  Scobyf   20. 

SUBROGATION. 

See  Vendor's  Lien,  10. 

SUMMARY  PROCEEDINGS. 

See  Judgment,  1,  7.    Suretyship,  3,  4,  5. 

SUPREME  COURT. 

See  Appeal.    Error. 

JuriadidioTL  Motion,  A  motion  lies  in  the  Supreme  Court  against  a 
Sheriff,  for  failing  to  return  an  execution  issued  from  that  Court. 
Bank  of  Tennessee  v.  Cannon,  428. 

SURETYSHIP. 

1.  Principal  and  surety.    Presumption.     Waiverof  vendor's  lien.    If  a  ven- 

dee sell  lands  purchased,  and  he  and  his  vendee  join  in  notes  for  a 
remainder  of  purchase  money  to  the  original  vendor,  the  presump- 
tion will  be  that  the  second  vendee  joins  as  principal,  not  as  surety, 
and  the  acceptance  of  such  a  note  by  the  original  vendor  will  not 
raise  a  presumption  of  waiver  of  the  lien  reserved  in  a  deed.  Hines 
V.  Perkins,  396. 

Surety  how  far  bound  by  act  of  principal.    See  Chancery  SaIiE,  7. 

2.  Notice  to  sue.    If  a  surety  to  a  note  notify  the  holder  to  sue  the  princi- 

pal, when  by  bo  doing  the  money  could  be  made,  his  failure  to  sue 
discharges  the  surety.     Hopkins  v.  Spurlock,  162. 


TS2  INDEX. 

SURETYSHIP—  Conimmd. 

3.  Sureties,    Udease  of.    Proceedingp  for  the  release  of  anretiea  are  sum- 

mary in  their  character,  and  are  not  to  be  extendetl  bj  construction 
to  embrace  cases  not  provided  for  by  the  statutes.  Hiekenon  v.  Price, 
623. 

4.  Sarne.    Record.     WTuU  miist  appear.    Every  fact  necessary  to  authorize 

the  Court  to  act,  must  appear  by  the  record.    lb. 

5.  New  bonds.    At  whose  instance  to  be  given.     No  provision  is  made  by  law 

for  the  release  of  sureties  of  an  officer,  by  giving  new  bonds,  at  the 
instance  of  the  officer  himself.  He  may  give  a  new  bond,  on  applica- 
tion of  a  surety,  without  notice.    lb. 

6.  Record,     Entries  at  different  times.    The  record  showed  a  new  bond 

given  by  a  Clerk  and  Master  on  his  own  application.  At  the  next 
term  a  surety  gave  notice,  and  an  entry  was  made,  stating  that  the 
former  application  was  made  because  the  Clerk  had  been  informed 
that  the  surety  desired  to  be  released,  wherefore  the  Court  declared 
that  the  surety  had  been  released  before,  and  refused  the  present  ap- 
plication.   Held,  that  the  surety  was  not  released.     lb. 

See  Vendor's  Lien,  10. 

TAX  SALE. 

1.  Assignment,     Of  tax  certificate.    On  a  bill  filed  to  set  up  a  tax  sale* 

where  the  records  have  been  lost  or  destroyed,  the  certificate  of  sale 
given  by  the  Tax  Collector,  transferred  to  J.  M.  Quinby,  is  no  evi- 
dence of  right  in  James  M.  Quinby  &  Co.  Quinby  v.  -^f^  A,  0.  <fc  T. 
Co.,  596. 

2.  Tax  eertificale.    Sufficiency  of  description,    A  certificate  of  sale  of  "eleven 

tracts  of  land,  containing  23,640  acres,  lying  in  13th  district.  White 
County,  sold  as  the  property  of  Assure  Assure,"  dtKJS  not  sufficiently 
identify  the  land,  so  as  to  enable  the  Court  to  decree  title.    lb. 

3.  Lost  record.     Proof  of  contents.    Where  a  Clerk  of  a  Court,  called  to 

prove  the  contents  of  a  lost  record  of  condemnation  of  land  for  taxes, 
stated  that  his  recollection  was  that  the  land  was  condemned ;  from  the 
evidence  found  in  the  office,  he  thought  the  order  of  sale  issued,  and 
that  the  land  was  advertised ;  this  was  held  to  be  insufficient  proof  of 
the  contents  of  the  record,  to  establish  a  sale.    lb, 

4.  Tax  certificate.    Act  of  1844,  c.  92,  s,  1.    The  Act  of  1844,  c.  92,  s  1, 

giving  effect  to  a  sheriff's  deed,  does  not  operate  to  give  any  special 
force  to  a  certificate  of  sale.  Such  certificate  must  be  accompanied 
by  proof  of  all  the  requirements  to  constitute  a  valid  sale.    lb, 

5.  Chancery  pract'ce.     Bill  for  title.    Decree  fw  taxes  paid.    A  bill  for  title 

to  land  sold  for  taxes,  failing  for  want  of  proof  of  the  regularity  of 
the  sale,  a  decree  was  rendered  for  taxes  paid,  with  six  per  cent.  in> 
terest,    lb. 
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Ht-pttrchase  of  joint  estate.  When  riot  in  trust.  One  of  several  tenants  in 
common,  after  the  sale  of  the  common  estate  for  taxes,  and  the  expi- 
ration of  the  time  for  redemption,  being  allowed  to  boy  or  redeem, 
the  purchaser  declaring  that  no  one  else  should  be  allowed  to  redeem, 
and  having  arranged  with  him  and  obtained  his  deed,  she  then 
agreed  that  any  one  who  would  raise  the  money  should  have  half  of 
the  land.  The  guardian  of  infant  co-tenants  undertook  to  raise  the 
money,  but  failed  to  raise  anything,  and  it  was  paid  otherwise,  there 
being  no  other  understanding  that  tlie  co-tenant  should  take  for  any 
one  but  herself,  it  was  held  that  the  co-tenants  could  not  require  her 
to  share  with  them  the  right  which  she  had  obtained.  Keele  v.  Cun- 
ningham, 288. 

TENDER. 

By  whom.  The  maker  of  a  deed  of  trust  having  died,  leaving  minor  heirs, 
his  father,  as  next  friend  of  the  heirs,  tendered  the  money  due  to  the 
creditor.  Held,  a  good  tender  to  prevent  a  sale.  Welch  v.  Ch'eenalgef 
209. 

TITLE  DEEDS. 
Exhibition  of     See  Chancery  Pleading,  5,  6. 

TREASURY  NOTE. 

See  Bank  Notes,  2. 

TRESPASS. 

1.  Injuries  resuUing  in  death.     Rixfht  of  action.    Damages.      Under  the 

Code,  2291,  the  administrator  of  a  person  instantly  killed  by  the  act 
of  another,  has  a  right  of  action,  for  the  use  of  the  wife  and  children 
of  the  deceased,  and  the  damages  are  to  be  estimated,  not  only  by  the 
pain  and  suffering  of  the  deceased,  but  also  by  the  loss  and  depriva- 
tion occasioned  to  the  wife  and  children.  N.  &  C-  R.  R.  Co.  v.  Prince^ 
580. 

2.  Same.    Evidence.    The  character  of  the  decea.sed  as  adrunken,  worth- 

less man,  making  no  provision  for  his  family,  but  being  a  burden  to 
them  for  his  support,  is  proper  matter  to  be  proved  in  mitigation  of 
damages. 

TRUSTS. 

1.  Personal  liability  fat'  invedment  without  secuniy.     A  trustee  having  a 

fund  directed  by  decree  to  be  laid  out  in  a  peculiar  mode,  finding  that 
investment  impracticable,  loaned  the  money  during  the  late  war,  to 
Eolvent  parties,  without  security.  Held,  that  he  was  liable,  upon 
their  insolvency,  for  the  loss.     Wynne  v.  Warren,  118. 

2.  Failure  to  give  bond.     Effect  of.    The  failure  of  a  trustee  to  give  bond 
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as  required  by  the  Code,  i  1974;  1856,  c.  113,  does  not  affect  the  va- 
lidity  of  the  deed.  It  is  merely  a  groand  of  removaL  Vance  v. 
Smith,  344. 

3.  Receipt  of  money  by.    Not  a  rdeaee  of  mortgagor  or  surely-    Neither  the 

maker  of  a  mortgage  with  a  power  of  sale  in  a  trustee,  nor  a  surety  of 
such  maker,  is  released  of  the  liability  to  the  debt  by  the  fact  of  a  sale 
and  receipt  of  the  money  by  the  trustee,  the  trustee  having  applied 
the  money  to  the  payment  of  other  debts  by  consent  of  the  maker. 
Lougkmiller  v.  Harris,  553. 

3a.  Liability  of.  The  trustee  in  such  case,  is  liable  to  a  surety  upon  one  of 
the  notes  secured  by  the  mortgage,  for  the  amount  misapplied,  and 
properly  applicable  to  that  note.     76. 

4.  Fraud.    Evidence.    A  trustee  can  do  no  act  inconsistent  with  his  trust, 

or  injurious  to  his  eeUui  que  trust.  When  a  trustee  takes  a  benefit 
under  his  abuse  of  the  trust,  or  non-performance  thereof,  a  fraudulent 
purpose  will  be  be  presumed.    Harrison  y.  Smith,  230. 

5.  EesuUing  trusts.    Kinds  of,  distinguished. 

1.  When  one  person  having  the  funds  of  another,  invests  them  with- 
out direction  of  the  owner,  in  property,  and  takes  the  title  to  himself, 
a  trust  results. 

2.  So,  when  a  trustee,  having  trust  funds,  agrees  With  the  benefi- 
ciary to  invest  them  in  real  estate,  and  does  so,  taking  the  title  to 
himself. 

3.  Where  funds  are  in  the  hands  of  a  trustee,  with  agreement  to 
invest  them  in  specific  property,  if  that  property  is  purchased,  the 
law  raises  the  presumption  that  the  fund  was  used,  and  raises  the 
trust    Sandford  v.  Weeden,  71. 

6.  Same.    Statute  of  frauds.    Neither  of  these  is  within  the  prohibition  of 

the  statute  of  frauds.    lb. 

7.  Same.    Quantum  (^  proof.    The  proof  to  raise  a  resulting  trust  must  be 

such  as  to  fully  satisfy  the  Court  of  the  &cts  upon  which  the  result 
depends.    lb. 

8.  Same.    Hwhaind  and  wife.    A  husband  agreeing  at  the  time  of  a  sale 

of  wife's  land,  to  invest  proceeds  in  other  lands  for  her  benefit,  and 
making  such  investment,  taking  the  title  in  his  own  name,  is  held  to 
be  a  trustee  for  the  wife.    lb. 

9.  Same.    Estoppel    A  failure  to  set  up  a  resulting  trust  in  a  bill  for  di- 

vorce, will  not  estop  a  wife  from  setting  it  up  afterwards.    lb. 

10.  Same,    Credttars  of  trustee.    The  right  of  the  beneficiary  in  such  case, 

is  superior  to  the  right  of  creditors  of  the  trustee.    lb. 

11.  Same,    Proof  to  establish.    A  resulting  trust  established  upon  the  fol- 

lowing facts:    A  father  being  guardian  of  his  son,  and  indebted  to 
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the  son,  bought  the  land  in  diapate  for  $3,600,  and  took  the  deed  to 
hinueli^  Jannacy  2, 1852,  declaring  to  seyeral  witnesses  that  he  had 
invested  his  son's  money,  and  had  bought  the  land  for  him.  On  the 
5th  of  March,  1856,  he  took  a  receipt,  as  guardian,  from  his  son,  for 
$853.87,  purporting  to  be  in  full  of  the  amount  due  the  son  on  settie- 
tlement,  13th  of  April,  1850,  with  interest  to  date,  it  being  admitted 
at  the  bar  by  all  parties  that  there  was  no  money  payment ;  the  set- 
tlement referred  to  being  a  settlement  with  the  County  Court  of  that 
date.  The  son  had,  previously  to  the  date  of  the  receipt,  been  put  in 
possession  of  the  land  by  the  father.  The  father  was  indebted  to  the 
son  at  the  time  of  the  purchase  for  money  actually  received,  $1,791, 
and  had  appropriated  negroee  of  the  son  for  his  own  use,  by  which 
he  was  indebted  to  the  son  in  about  $1,600  more.  The  fistther,  on  the 
17th  of  November,  1861,  gave  a  receipt  to  the  son  for  all  dues  and 
demands,  which  could  only  apply  to  the  discharge  of  the  son  for  the 
land,  and  the  son  gave  a  receipt  in  similar  form  to  the  &ther,  bearing 
even  date.  The  &ther  and  son  both  died,  and  this  litigation  was  be- 
tween their  hein  at  law*     Snell  v.  Elam,  82. 

12.  Same,  Sirictnesa  of  proof,  ExeepUon,  The  rule  which  requires  strict- 
ness of  proof  to  establish  a  trust  may  be  relaxed  in  a  case  of  parties 
who  do  not  deal  upon  equal  terms;  as  in  a  case  between  guardian  and 
ward,  where  the  guardian  has  kept  no  accounts,  a  trust  will  more 
readily  be  presumed.    lb. 

See  Tender. 

USURY. 

See  Interest. 

VENDOE. 

See  Sals.    Mistake,  5. 

VENDOR'S  LIEN. 

1.  On  ktnd*  conveyed*    A  vendor  of  lands  conveyed  is  prestimed  to  intend 

to  retain  his  lien  for  the  purchase  money.    Brevard  v.  Summar,  97. 

2.  IVaiher.    Note  or  bond*    Peraowd  Beeurity*    Taking  a  note  or  bond  for 

the  price,  with  the  indoTsement  or  security  of  a  third  person,  is  evi- 
dence of  a  waiver  of  the  lien,  which  requires  to  be  rebutted  by  proof. 
lb. 

3.  Waiver,    Taking  a  check  or  note,  not  by  way  of  security,  but  as  a  mode 

of  payment  of  the  price  of  land,  is  not  a  waiver  of  the  lien,  but  on 
fiiilure  of  payment,  the  lien  may  be  enforced.  A  conveyance  after- 
ward, and  before  the  non-payment  was  ascertained,  is  not  a  waiver, 
though  the  deed  recite  that  the  purchase  money  is  paid.  Denny  v. 
Sleakly,  156. 
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4.  D'juhle  security.    A  vendor  of  one  tract  having  taken  in  payment  a  note 

which  waH  a  lien  on  another  tract  of  land,  on  non-payment  may  pro- 
ceed to  enforce  his  lien  on  both  tracts.     Jb, 

5.  Amf/n^eqf.     Judgment*     Creditor  of  vendor.    Priority  behceen.     Lis  pen- 

dens. Registration*  Summer  sold  a  tract  of  land,  of  ninety-seven 
acres,  to  Francis,  by  title  bond,  lost  and  never  registered,  and  took 
notes  for  the  purchase  money,  two  of  which  he  transferred  to  com- 
plainant, Roisertfl,  who  filed  his  bill  to  enforce  the  vendor's  lien. 
Alexander,  a  judgment  creditor  of  Summers,  sold  the  land  at  execu- 
tion sale,  pending  the  bill  of  Roberts,  and  bought  the  land.  An 
amended  bill  brought  him  before  the  Court,  and  he  set  up  his  pur- 
chase. Held,  that  the  vendor's  lien,  in  the  hands  of  the  assigneei 
was  to  be  preferred  to  the  rights  of  the  vendor's  creditor  purchasing 
at  execution  sale,  paidente  lite*    Moberts  v.  Francis^  127. 

6.  Parol  salt.    If  the  sale  was  by  parol,  the  heirs  of  the  vendee  holding 

the  land  and  all  the  otiier  parties  but  the  creditor  admitting  the  sale, 
or  being  bound  by  pro  confesaOy  the  same  result  would  follow.    lb, 

7.  SubstihU'on  of  noten  of  sub-vendee.    If  a  vendee  of  lands,  with  rest 

tion  of  lien  on  the  face  of  the  deed,  sell  to  another  and  procure  him 
to  execute  notes  to  the  vendor,  which  are  substituted  in  lieu,  not 
accepted  in  satisfaction,  of  the  notes  of  the  first  vendee,  in  the  ab- 
sence of  express  proof  of  retention  of  the  lien,  the  presumption  will 
be  that  the  lien  is  not  waived.    Hi7ie»  v.  PerkinSf  395. 

8.  Analogous  to  mortgage.    A  reservation  of  a  lien  in  the  deed  of  convey- 

ance stands  on  the  footing  of  a  mortgage,    lb, 

9.  Not  iihe  implied  lien.    Priorities.     Such  lien  reserved,  stands  on  a  dif- 

ferent footing  from  the  implied  lien  of  a  vendor,  who  has  conveyed, 
and  will  be  superior  to  conveyances  made  by  the  second  vendee.    lb. 

See  Suretyship,  1. 

10.  Subrogation  of  surety.  Sub-vendee,  AssignmeTit  of  note.  Priority.  A 
vendee  of  land,  with  a  lien  reserved,  sold  to  a  sub- vendee  a  part  of 
the  land,  and  transferred  to  his  vendor  notes  of  his  vendee  for  pur- 
chase money,  which  were  entered  as  credits  on  his  own  purchase 
notes.  A  surety  on  notes  for  the  original  purchase,  who  had  made 
payments,  was  held  to  have  a  lien  preferred  to  the  lien  of  the  vendor, 
on  the  land  sold  to  the  sub- vendee.     Carter  v.  Sim»^  166. 

11.  Sale  of  land  by  deed,  reserving  a  lien ;  levy  on  the  land  by  execution, 
before  regi«'tration  of  the  deed,  as  the  property  of  the  vendor,  and 
sale  and  purchase  by  creditor  on  the  2nd  of  April,  1860.  He  bought 
and  took  deed  from  the  vendee  on  the  8th  of  March,  1861,  and  en- 
tered upon  the  land,  but  took  no  Sheriff's  deed  until  the  25th  of 
November,  1865.  Held,  that,  as  against  the  lien  of  the  purchase 
notes  in  the  hands  of  the  assignees  of  the  vendor,  though  the  execa- 
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tion  lien  was  superior,  it  was  waived  by  the  purchase  from  the  ven- 
dee.    Hickerson  v.  Blantan,  160. 

12.  The  assignees  having  taken  judgment  on  one  note,  and  being  about 
to  take  judgment  on  another,  the  creditor  holding  a  note  on  the 
vendor,  due,  and  two  not  due,  to  defeat  the  assignee  from  res^ching 
the  land  by  levy,  took  new  notes,  and  procured  the  vendor  to  confess 
judgment  and  levied  on  the  land  and  bought  it  at  auction  sale,  with 
the  avowed  purpose  to  befriend  the  vendor  and  vendee.  Held  to  be 
a  fraud  upon  the  assignees  of  the  purchase  notes.    Ih, 

Decree.    See  Cii.  Pr.,  9. 

VERDICT. 

See  Error,  3,  4. 

VESTED  ESTATE. 

See  Shelly's  Case. 

'   ^LUNTARY  CONVEYANCE. 

See  Fraudulekt  Conveyance,  7,  8. 

WAIVER. 

1.  Answer  a  waiver  of  objection  to  jurisdiction  in  chancery.    Hcicomb  v. 

CaTiady,  610. 

2.  Waiver  of  right  to  judgment  for  official  default    Dunnaway  v.  Col- 

lier ^  10;  Young  v.  Donald$ony  52. 

See  Judgment,  2.    County  Court,  3.    Suretyship,  1.    Ven- 
dor's Lien,  1,  2,  3,  11.    Ch.  Pleading,  7. 

WAR. 
Lines  of  occupation.    See  Judicial  Knowledge,  5.    Record,  5. 

WIFE. 

See  Husband  and  Wife. 

vVILL. 

See  Executor,  2.    Cii.  Jurisdiction,  9,  10,  11. 

1.  Isuncupative.  Regatio  testium.  Animus  testandi.  Qitantum  of  proof  . 
A  person  being  on  his  death-bed,  a  witness  told  him  he  was  very  sick, 
and  could  live  but  a  short  time;  that  "if  he  had  any  request  to  make, 
or  wanted  to  make  any  disposition  of  his  property,  he  ought  to  make 
it."  The  dying  man  said  "he  wanted  Winton  and  Sally,  (two  ille- 
gitimates,) to  have  the  land,  (which  he  had  previously  deeded  to 
47 
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them,)  and  be  madfe  Qiiual  to  the  rest  of  liis  cliUdren."  Held  to  l*p 
no  rogatio  iestium,  nor  fiufficient  proof  of  the  animm  testandi.  It  mny 
as  well  have  been  an  expression  of  Ratisfaclion  at  what  was  already 
done,  as  a  new  provision.    Smith  v.  Thunnaiij  110. 

2.  Same.  CansfnieUon,  A  paper  drawn  np  and  presented  to  the  County 
Court,  stated  the  testamentary  words  to  be,  "that  he  wanted  his  two 
children,  "Winton  and  Sally,  to  have  the  land,  and  made  equal  with* 
his  other  children."  Held,  that  this  purported  to  dispose  of  nothing 
but  land,  and  could  not  be  set  up  as  a  nuncupative  will.     lb, 

8.  Same.    Evidence.     Qvuinium  of  proof.    It  requires  more  stringent  evi- 
dence to  prove  a  nunaipative  than  a  written  will.    lb. 

4.  Devisavit  vel  non.    Evidence.    Declarations  of  subscribing  witnesi^.    On 

the  trial  of  an  issue  dcvisavU  vel  nouj  the  evidence  of  the  declarations 
of  a  deceased  subscribing  witnes?,  that  the  testator  was  of  unsonml 
mind  at  the  time  of  the  execution  of  the  will,  is  not  admissiblo  m 
evidence.    Sellars  v.  Sellars,  430. 

5.  Same.    Same.    Petulant  reproaches,   not  admissions.     Emtr.     x 

must  be  material.    The  petulant  reproaches  of  an  old  woman,  j 
ing  her  husband  *'an  old  fool,"  and  in  saying  he  was  deranged,  \ 
provoked  at  him,  being  ofTcred  as  evidence  of  admissions  of  the  m^ . 
tal  condition  of  the  testator,  and  excluded,  it  was  held  not  to  bi 
error  on  the  ground  that  they  ought  not  to  have  had,  and  Avould  not 
have  had,  any  influence  on  the  verdict.     lb. 

().  llmband  and  wife.  Tfnduc  influence.  If  a  testator  has  a  sound,  dis- 
posing mind,  his  will,  obtained  by  his  wife  in  her  own  favor,  without 
fraud  or  misrepresentation,  but  by  fair  importunity,  and  by  the  inlln- 
ence  she  has  acquired  by  affection  and  kindness,  is  a  valid  testamenL 
This  is  not  undue  influence,  in  the  sense  of  the  law.  Smith  v.  JFar- 
rison,  231. 

7.  Trial  by  jury.  Contest.  Mere  injustice  or  inequality  in  the  dis]>o?J- 
tion  of  an  estate  by  will,  aflbrds  no  ground  for  impeaching  it.  It  i* 
the  legal  right  of  the  citizen  to  give  his  estate  by  will  to  a  stranger 
to  his  blood;  and  the  disposition  of  juries  to  set  a?ide  wills  bccauj;e 
of  an  inequitable  disposition  of  the  testator's  property,  deserve.^  tlie 
severe  reprobation  of  the  courts.     lb. 

AVITXESS. 

^'ec  EviDKNCE,  3,  4,  21. 
Deceased.     Sec  Evidence,  11,  17. 
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